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No.  773. — Ba>^k  of  Louisiana,  iu  Liquidation,  r.  Edwaud  H.  Wilson. 

A.n  iaeolwnt,  aftwr  bin  itorrender.  oaiinot  inaintttin  an  action  aigainst  a  fiiitklesM  nffeiit  or  mandatory- 
Saeh  ftction,  and  the  right  to  maintain  revocatory  aotionn,  pass  to  tho  Hyndiu,  and  can  be  main* 

lained  by  him  alone  for  the  benefit  of  the  creditorn. 
1^  the  decree  of  forfeiture,  the  corporation  Iohph  the  faculty  of  HuinK  in  itH  corporate  name. 

VPPEAL  from  the  Fourth  District  Court  of  New  OrleauH,  Thinni,  .f. 
MilK6  Taylor  and  /.  B.   East  is,  for  plaintiff  and  appellant.     A.   (i. 
Semnws  and  H.  M,  Spqfford,  for  defendant  and  appellee. 

TAiiiAFEBBO,  J.  The  defendant  in  this  case,  having  a  large  claim  against 
the  Bank  of  Louisiana,  levied,  on  the  10th  of  July,  1865,  an  attachment 
ui>on  eight  hundred  and  nine  bales  of  the  plaintiff's  cotton,  at  Montgom- 
ery, in  the  State  of  Alabama.  The  bank,  represented  by  liquidators, 
.sold  this  cotton  to  several  joint  purchasers,  on  the  26th  of  the  .same  month 
and  year,  for  8100,000  ;  but,  unable  to  deliver  it,  on  account  of  the  attach- 
ment, it  brings  this  suit  against  the  defendant,  alleging  that  his  proceed- 
ing in  Alabama  is  illegal  and  unwarranted  ;  that  the  bank  is  in  liquidation 
under  an  order  of  Gen.  Banks,  dated  the  13th  of  June,  1803,  during  the 
military  occupation  of  New  Oileans  by  the  Federal  armies  ;  that,  by  this 
order,  the  bank  wfis  declared  insolvent,  and  that  all  its  property  and  assets 
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of  every  description,  and  all  its  affairs  of  whatsoever  nature,  were  placed 
under  the  control  and  management  of  commissioners  of  liquidation,  as 
provided  for  by  law  in  insolvencies  of  individuals  ;  that  the  bank  has,  ever 
Rince  the  date  of  said  order,  been  in  due  course  of  liquidation  ;  that,  in 
consequence  of  this  insolvency,  the  creditors  of  the  bank  can  only  be  paid 
pro  rata  shares  of  its  debts,  after  its  assets  have  been  converted  into  cur- 
rent funds  and  ready  for  distribution  ;  that  defendant  Wilson  has  no  right 
to  be  paid  in  preference  to  other  creditors,  or  to  be  paid  out  of  any  par- 
ticular portion  of  the  assets.  The  plaintiff  therefore  prays  that  the  defen- 
dant be  restrained  by  an  injunction  from  taking  any  further  action  under 
the  attachment  proceeding  begun  by  him  in  Alabama;  that  he  be  required 
to  dismiss  the  attachment  and  to  restore  the  cotton  to  the  posesssion  of 
plaintiff,  upon  the  plaintiff's  giving  bond,  with  solvent  security,  in  such 
sum  as  the  Court  may  determine,  to  secure  the  payment  of  such  damages 
as  said  Wilson  (who  is  alleged  to  be  a  citizen  of  Louisiana)  may  sustain, 
in  case  it  should  be  decided  that  the  injunction  was  wrongfully  obtained. 
The  plaintiff  further  prays,  that  the  defendant  be  commanded  by  injunc- 
tion to  institute  his  action  against  petitioner,  the  said  bank,  in  a  compe- 
tent Court  in  Louisiana,  within  three  months  from  the  date  of  the  filing 
of  plaintiff's  suit  against  defendant,  to  settle  his  rights  against  it  And, 
lastly,  if  the  attachment  sued  out  in  Alabama  shall  not  be  dismissed,  and 
the  cotton  attached  restored  to  plaintiff,  that  judgment  be  rendered  against 
defendant,  in  favor  of  plaintiff,  for  8100,000,  the  value  of  the  cotton,  and 
820,000  damages,  with  interest  from  judicial  demand. 

The  injunction  was  issued,  as  prayed  for,  and  x^ersonal  service  of  the 
same  and  of  the  petition  was  made  on  deft^ndant,  who  thereupon,  when 
the  case  came  on  for  trial  in  the  Court  below,  moved  that  the  injunction 
be  dissolved,  on  the  following  grounds  : 

1.  That  the  Bank  of  Louisiana  is  without  capacity  to  institute  this  suit, 
and  therefore  cannot  stand  in  judgment. 

2.  That  no  sufficient  injunction  bond  was  given. 

3.  That  the  affidavit  to  obtain  the  injunction  is  insufficient 

On  the  trial  of  the  rule  the  injunction  was  dissolved,  and  plaintiff  has 
appealed. 

This  suit  is  brought  by  the  Bank  of  Louisiana,  a  corporation  of  the 
State  of  Louisiana,  created  by  law  and  established  in  the  city  of  New 
Orleans,  and  now  in  liquidation,  and  represented  by  Ambrose  Lanfear, 
J.  W.  Biirbridge  and  George  Ruleff,  commissioners  of  liquidation  for  said 
bank.  It  is  distinctly  set  out  in  the  petition  that  the  bank  is  insolvent 
and  in  process  of  liquidation,  and  the  liquidators  are  named.  The  insol- 
vency of  the  bank  and  its  state  of  liquidation  is  alleged  as  the  basis  of  the 
action  against  defendant,  and  the  ground  upon  which  it  prays  that  defen- 
dant be  restrained  from  prosecuting  his  claim  against  the  property  of  the 
bank. 

It  is  contended  in  argument  by  the  counsel  of  the  bank,  that  the  mili- 
tary order  declaring  the  insolvency  of  the  bank,  and  appointing  commis- 
sioners of  liquidation  to  take  charge  of  its  assets,  had  not  the  effect  to 
dissolve  the  corporation,  and  that  no  judicial  decree  has  been  rendered 
establishing  the  forfeiture  of  its  charter.  We  see  nothing  requiring  from 
us  an  opinion  on  this  subject.     If  the  corporation  was  not  dissolved  by 
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the  military  order,  its  vaUdity  is  recognized  and  accepted  by  the  bank,  to 
the  extent  of  the  insolvency  declared,  and  the  appointment  of  liquidatorn 
to  take  possession  of  its  property  and  to  settle  its  afifairs. 

In  the  case  of  French  and  another,  Commissioners,  v.  Landis  el  aL,  12 
Rob.  634,  the  Supreme  Court  said  :  "The  analogy  is  striking  between 
an  insolvent  who  has  made  a  cessio  bonorum  and  a  corporation  put  in 
liquidation  by  virtue  of  the  act  of  1842.  All  the  property,  rights  and 
actions  of  the  insolvent  become  vested  in  his  creditors,  to  be  administered 
by  the  syndic.  It  never  has  been  supposed  that  an  insolvent,  after  his 
surrender,  could  maintain  an  action  against  a  faithless  agent  or  manda- 
tory. Such  an  action,  and  even  a  right  to  maintain  revocatory  actions, 
passes  to  the  syndic,  and  can  be  maintained  by  him  alone  for  the  benefit 
of  the  creditors.  By  the  decree  of  forfeiture  the  corporation  has  no 
longer  the  faculty  of  suing  in  its  corporate  name." 

If,  as  held  by  the  plaintiff,  the  corporation  still  has  vitality,  and  retains 
the  capacity  to  sue  and  be  sued,  there  would  seem  to  be  an  anomaly  grow- 
ing out  of  the  existence,  at  the  same  time,  of  a  corporation  and  commis- 
sioners  to  liquidate  its  affairs,  both  having  the  power  to  control  its  assets, 
and  equally  the  power  to  exercise  all  its  rights  of  action  in  courts  of  jus- 
tice. But  no  such  anomaly,  we  apprehend,  exists.  There  being  commis- 
sioners appointed  to  liquidate  the  business  of  the  insolvent  bank,  they 
are  the  proper  representatives  of  the  creditors,  whose  interests  it  is  the 
duty  of  the  liquidators  to  protect,  and  in  their  names  should  all  judicial 
proceedings,  in  relation  to  the  rights  of  the  creditors,  be  taken.  On  the 
other  hand,  if  the  corporation  still  exists,  and  has  the  capacity  to  insti- 
tute suits,  this  action  should  have  been  brought  in  its  corporate  name. 
But^  if  the  capacity  of  the  bank  to  stand  in  judgment  wore  left  an  open 
question,  we  think  the  injunction  bond  defective,  and  this  alone  would 
present  a  bar  to  the  prosecution  of  this  suit. 

The  bond  is  executed  in  the  name  of  the  bank,  by  the  attorney-at-law 
of  the  bank,  and  by  Ambrose  Lanfear  as  surety.  It  is  not  essential  that 
appeal  bonds  be  signed  by  the  principal ;  and  the  reason  is  obvious.  But 
the  same  reason  does  not  apply  to  injunction  bonds.  The  defendant  had 
the  right  to  require  a  bond  from  the  plaintiff,  or  some  one  duly  authorized 
to  execute  it  for  him.  12  An.  p.  418.  The  attorney-at-law  could  only 
execute  the  bond  in  the  absence  of  his  client,  and  the  client  in  this  case 
was  not  absent.  There  is,  moreover,  doubt,  whether  the  authority  grant- 
ed to  attomeys-at-law,  to  execute  bonds  in  such  cases,  extends  to  corpo- 
rations. There  is  a  special  law  in  regard  to  corporations,  which  limits 
their  official  acts  to  certain  agents,  and  an  attorney-at-law  is  not  one  of 
these  agents.     C.  P.  Art.  112.     C.  C.  Arts.  428,  429  and  430. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 
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No.  1,015. — Thf.  St.\tk  of  Louisiana,  ex  rel.  Logan  A:  MacKinson,  v.  The 

JriXlK   OF  THK   FoniTH  DiSTRTCT  CoURT  OF   XeW  ObLEAXS. 

Where  the  Diiitrict  Judire  rrnderM  jud(c:nenl  on  a  rale  to  dhow  caum  why  execution  should  not  iasue. 
d'smiminfc  the  rule,  a  muminniwi  will  not  lie  to  compol  him  to  order  an  execution.  The  deoieion, 
nil  the  rnle,  is  a  judfrmpnt  nf  tho  (.Jnurt.  which  can  only  bp  inquired  into  on  appeal. 

APPEAL  from  the  Fourth  District  C^oiirt  of  New  Orleans,  Thtard,  J. 
B.  Kffffn,  for  Logan  &  MacKinson.     Jailrfp  P.   K.  Thtard,  in  propria 
persona. 

Labauvk,  J.  The  relators  have  applied  to  this  Court  for  a  writ  of 
itmndamHH  tlirectiug  the  said  District  Judge  to  show  cause  why  a  peremp- 
tory mmidamus  should  not  issue,  compelling  him  to  allow  the  relators  a 
writ  of  ./?m /<^aVj,s' on  their  judgment  against  John  F.  Low,  and  others, 
No.  17,619  of  the  docket  of  the  Fourth  District  Court  of  New  Orleans. 

They  represent  that  they  have  obtained  a  judgment  in  the  honorable 
the  Fourth  District  Court  of  New  Orleans,  on  the  13th  November,  and 
signed  on  the  17th  of  same  month,  18(>(j,  against  John  F.  Low  and  others, 
for  S1471  12,  with  legal  interest  and  costs  of  suit;  that  said  judgment 
is  now  final,  and  no  appeal  has  been  taken  thereupon.  That  on  the  13th 
of  December,  186C,  they  applied  to  the  clerk  of  said  District  Court  for  a 
writ  of  fieri  facias  on  said  judgment,  and  that  the  said  District  Judge 
wrongfully  refuses  to  permit  the  clerk  of  the  said  Court  to  issue  a  writ  of 
fiei'i facias  in  favor  of  the  relators,  and  against  the  said  John  F.  Low  and 
others,  on  said  judgment,  by  reason  of  which  the  relators  have  sustained 
a  denial  of  justice.     They  pray  accordingly. 

The  rule  issued  as  prayed  for,  and  the  said  District  Judge  lius  answered 
that: 

**  On  the  30th  day  of  October,  18(30,  the  Foundrymen's  Cooperative  Asso- 
ciation filed  a  petition,  and,  for  certiiin  causes  therein  alleged,  prayed  for 
the  dissolution  and  liquidation  of  said  cori)oration,  and  further  prayed 
for  a  judicial  order  decreeing  that  all  proceedings  against  the  said  corpo- 
ration be  stayed. 

On  the  31st  day  of  October.  1806,  the  said  District  Court  of  New 
Orleans  granted  said  stay  of  proceedings,  and  appointed  a  receiver  and 
liquidator  as  in  cases  of  insolvencies,  and  this  respondent,  Judge  of  the 
said  Court,  signed  the  said  order  on  the  31st  day  of  October,  1866,  which 
order,  a  copy  of  which  is  hereto  annexed,  is  and  still  remains  in  force. 

Logan  &  MacKinson  instituted  a  suit  in  the  Fourth  District  Court  of 
New  Orleans,  in  the  month  of  August,  1866,  against  the  Foundrymen's 
Cooperative  Association  aforesaid,  a  copy  of  the  petition  and  citationiare 
hereto  annexed,  and  made  part  of  this  answer. 

On  the  13th  day  of  December,  1860,  the  phiintifis  in  said  suit,  Logan 
&  MacKinson,  through  their  attorney,  B.  Egan,  applied  for  a  writ  ol  fieri 
facias,  which  was  refused,  and,  at  the  suggestion  of  the  Court,  took  a  rule 
on  D.  A.  Mullane,  the  receiver  appointed  by  this  Court  in  the  case  of 
said  corporation,  to  show  cause  why  a  writ  of  fieri  facias  should  not 
issue. 
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The  rule  yfns  tried  contradictorily  wifb  the  said  receiver,  and  after 
heariDg  evidence  and  argument,  the  Court  ordered,  *' that  this  suit  of 
Logan  &  MacKinson  be  transferred  to  and  consolidated  with  the  case  No. 
17,789  of  the  docket  of  this  Court,  entitled  the  Foundrymen*s  Coopera- 
tive Association,  praying  for  a  dissolution  and  liquidation,  and  that  said 
role  be  dismissed  with  costs,  a  copy  of  which  order  is  hereto  annexed, 
and  is  stUl  in  force. 

The  suit  of  Logan  &  MacKinsou,  was  a  suit  against  the  said  Foundry- 
men's  Cooperative  Association,  and  at  the  time  the  order  of  stay  of  pro- 
ceedings was  granted  and  signed,  the  said  Logan  &  MacKinson  had  not 
recovered  judgment.  All  proceedings  had,  after  such  stay  of  proceedings 
had  been  granted,  were  absolute  nullities.  1  M.  193,  207;  3  M.  39;  7  R. 
162;  3  An.  582,  and  numerous  others  on  the  same  point. 

On  the  trial  of  the  rule,  these  positions  were  taken,  and  the  Court 
sustained  the  well-established  jurisprudence  of  the  State  on  that  point. 

The  judgment  of  the  said  Logan  &  MacKinson  is  a  mere  and  absolute 
nnllity. 

The  fact  of  the  existence  of  the  order  of  stay  of  proceedings,  escaped 
the  recollection  of  the  Court,  at  the  time  that  the  judgment  referred  to 
in  the  petition  praying  for  a  mnmUimus  was  rendered,  otherwise  said 
judgment  could  not  have  been  rendered  and  signed  by  the  Court.  A 
judgment  is  improperbj  shjned  of  lei*  a  slay  of  proceedings^  and  the  suit  sliould 
be  cumulated  icith  the  concurso.  4  N.  S.  625;  7  L.  62;  2  An.  634.  And  it 
was  the  duty  of  the  plaintiffs  to  have  respected  said  order. 

It  wiU  be  borne  in  mind  that  the  rule  to  show  cause  why  the  writ  of 
^^eri  facias  should  not  issue,  and  of  which  a  copy  is  hereto  annexed,  was 
taken  at  the  suggestion  of  the  Court  by  the  attorney  of  the  petitioners 
herein,  and  that  the  alleged  judgment  obtained  by  him,  is  considered  as 
u  judgment  against  the  Fonndrymen's  Cooperative  Association,  and  not 
an  individual  judgment  against  any  particular  individual. 

The  citation  hereto  annexed,  shows  that  it  was  addressed  to  said  associ- 
ation in  their  corporate  capacity. 

Articles  418  to  422,  inclusive,  of  the  C.  C.  define  what  a  corporation  is, 
and  Articles  423  and  428  provide  the  mode  in  which  they  may  sue  or  be 
sued. 

John  F.  Low,  against  whom  the  judgment  was  rendered,  was  served 
with  a  citation  as  representing  the  company,  and  the  said  citation  was 
not  directed  to  him  in  his  oini  individual  capacity;  therefore,  the  judgment 
rendered  is  one  against  the  Fonndrymen's  Cooperative  Association,  and 
not  against  an  individual  member.  3  An.  19,  541.  What  purports  to  be 
a  judgment  is  therefore  a  nullity. 

Besides,  even  if  the  petitioners  had  obtained  a  judgment  against  the. 
association  before  the  order  of  stay  of  proceedings,  the  injunction  would 
apply  as  well,  for  the  association  being  dissolved  and  in  liquidatiop, . 
necessarily  all  the  suits  against  it  must  have  been  cumulated  and  carried 
on  in  the  insolvent  proceedings.  See  cases  already  cited.  3  M.  39;  4  N. 
S,  625;  7  R.  162;  2  An.  634. 

J  apprehend'  that  the  petitioners  have  mistaken  their  remedy,  if  any 
they  have;  that  is  to  say,  they  should  appeal  from  the  interlocutory  order 
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or  decision  of  this  Court,  in  the  matter  of  the  mle  to  show  canse  why 
execution  should  not  issue. 

For  these  reasons  it  is  humbly  submitted  that  no  wiit  of  mandamus 
should  issue  as  prayed  for.  Respectfully  submitted, 

(Signed)  Patjii  E.  Theabd,  Judge. " 

It  is  perceived  that  our  learned  brother  of  the  Fourth  District  Court  of 
New  Orleans,  has  given  satisfactory  reasons  why  the  mandamus  prayed 
for  should  not  issue,  and  the  said  Judge  has  gone  further  than  necessary; 
and  has  concluded  right,  in  saying  that  the  relators  should  have  appealed 
from  his  decision  in  the  matter  of  the  rule  to  show  cause  why  execution 
should  not  issue. 

The  question  on  the  propriety  or  illegality  of  that  decision,  is  not 
before  us;  it  is  on  an  appeal  only  that  we  could  inquire  into  the  proceed- 
ings of  the  rule  and  decision  thereupon,  which  the  said  Judge  has 
brought  up  and  annexed  to  his  answer,  to  show  why  he  had  refused  to 
allow  an  execution  to  issue. 

On  the  13th  December,  1866,  on  motion  of  B.  Egan,  attorney  for 
plaintifik  in  the  case  of  Logan  cD  MacKinson  v.  John  F,  Low,  and  others,  etc., 
in  the  Fourth  District  Court  of  New  Orleans,  presided  by  the  said  Judge, 
it  was  ordered  by  the  Court  that  D.  A.  MuUane,  receiver  in  the  case  of 
the  Foundrymen's  Cooperative  Association,  do  show  cause,  on  Friday,  the 
14th  day  of  December,  1866,  at  11  o'clock,  A.  M.,  why  a  writ  oi  fie^-i 
facias  should  not  issue  in  the  said  cause. 

On  the  said  day,  the  said  rule  came  on  for  trial,  and  the  following  deci- 
sion was  rendered  by  the  Court : 

*'  It  is  ordered  that  this  suit  be  transferred,  and  consolidated  with  the 
case  No.  17,989  of  the  docket  of  this  Court,  entitled  the  Foundrymen's 
Cooperative  Association,  praying  for  a  dissolution  and  liquidation,  and 
that  said  rule  be  dismissed,  with  costs." 

It  seems,  from  the  Judge's  answer  herein,  that  no  appeal  has  been  taken 
from  that  order,  and  that  the  same  is  yet  in  full  force. 

It  is  the  relators  who  called  upon  the  Court  to  decide  whether  they 
were  not  entitled  to  an  execution  in  the  case  alluded  to,  and,  instead  of 
taking  an  appeal  from  that  decision,  or  submitting  to  it,  they  applied 
again,  notwithstanding  the  said  order  refusing  it,  to  the  same  Court  for 
an  execution,  which  the  Court  was  bound  to  refuse  as  long  as  the  said 
decision  in  the  matter  stood  as  a  decree  of  the  Court.  Whether  the 
decision  was  right  or  wrong,  it  made  no  difference;  the  Court  and  the  par- 
ties were  bound  by  it.  This  is  no  case  for  a  mandamus;  we  cannot  direct 
the  said  Judge  to  allow  an  execution  to  issue;  it  would  be  virtually  annul- 
ling his  decision  refusing  it,  and  upon  which  we  have  jurisdiction  by 
appeal  only. 

The  role  is  dismi&sed  and  the  mandamus  refused,  at  the  cost  of  tha 
relators. 
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No.  6,920. — M.  L.  Hossvalia'  r.  The  City  of  New  ORiiEANs. 

Where  a  paitT,  contracting  with  the  Ciij'  of  New  OrieanH  to  clean  the  viroets,  allows  to  be  inserted  in 
the  contract  a  olanse,  that  in  case  of  failure  to  perform  the  work  specilled,  at  the  proper  time,  tb^ 
stre«t  commissioner  shall  cause  ttie  work  to  be  done  at  whatever  cost  he  may  be  able  to  obtain  the 
labor  and  material,  and  to  deduct  the  expense  thus  incurred  from  the  amount  due  by  the  city  tn 
the  contractor,  such  clause  is  valid  and  bindinf;  upon  said  contractor. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleaus.  Er/f/leslcni,  J . 
/.  J.  Lvgenhufil  and  E.  Planchm'O^  for  plaintiff  and  appellant.  J.  J, 
Afichel,  for  defendant  and  appellee. 

IjjSLEY,  J.  By  a  contract  entered  into  on  the  11th  August,  1869, 
between  the  plaintiff,  M.  L.  Rossvally,  and  the  defendant,  the  city  of 
New  Orleaus,  the  latter  undertook  to  do  and  perform  certain  works,  such 
as  cleaning  the  streets  and  keeping  in  repair  the  unpaved  streets  of  the 
Eleventh  Ward,  Fourth  District  of  the  city,  as  particularized  in  the  speci- 
fications, for  and  during  the  term  of  three  years,  and,  in  consideration 
therefor,  the  city  was  to  pay  the  plaintiff  the  sum  of  four  thousand  four 
hundred  dollars  per  annum,  in  monthly  installments  of  three  hundred  and 
aixty-six  dollars,  sixty-six  and  two-thirds  cents — of  which  ten  per  cent. 
was  to  be  retained  until  the  end  of  each  year,  and  then  paid,  if  the 
streets  were  found  in  good  order  and  condition,  otherwise  to  be  forfeited 
to  the  use  of  the  city. 

To  insure  the  diligent  and  faithful  performance  of  the  works  under- 
taken by  the  plaintiff,  the  city  caused  to  be  inserted  into  the  contract 
several  other  stringent  clauses,  among  which  is  the  following:  '*Iu  all 
cases,  if  the  contractor  fails  to  perform  or  neglects  his  work,  the  street 
commissioner  is  bound  to  do  it,  or  cause  it  to  be  done,  at  whatever  cost 
he  may  bo  able  to  obtain  the  necessary  materials  and  labor,  and  the 
amount  of  the  fines,  the  wages  of  the  workmen  and  the  cost  of  the  mate- 
rials, are  to  be  deducted  out  of  the  monthly  payments  to  be  made  to  the 
said  contractor." 

The  contract,  by  the  mutiial  consent  of  the  parties,  was  annulled  on  the 
10th  December,  of  the  same  year;  and  the  plaintiff  claims  in  this  suit, 
nnder  bis  contract,  the  balance  of  one  thousand  and  six  dollars  and 
interest,  for  work  performed  by  him  up  to  its  termination. 

The  city  pleaded  the  general  issue,  and  payment  of  the  installment  for 
September. 

Judgment  was  rendered  against  the  defendant  in  the  District  Court, 
and  he  has  appealed. 

The  plaintiff  contends  that  his  jxirt  of  the  contract,  up  to  the  time  of 
its  annullment,  was  faithfully  and  diligently  performed,  whilst  the  city 
maintains  that  the  work  was  neglected,  and  not  performed  in  accordance 
with  the  stipulations  of  the  contract;  that  the  plain tiff^s  work  was  totally 
abandoned  for  a  whole  month,  out  of  the  time  for  which  he  claims  pay- 
ment; that  he  did  not  personally  supervise  the  work,  and  that  he  failed  to 
carry  out  the  orders  of  the  street  commissioner.  Who  was,  therefore,  bv 
the  terms  of  the  contract,  required  to  cause  the  work  to  be  done;  and 
that  for  the  work  so  ordered  to  be  done  by  the  commissioner,  large  sums 
of  money  were  paid  by  the  city:  and,  that  under  the  clause  to  which  we 
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have  referred,  the  sums  so  paid  must  be  deducted  from  the  monthly 
installments. 

The  city  thus  states  its  account  with  the  plaintifl*: 

Allowing  the  full  amount  for  the  three  months  and  ten  days,  without 

the  deduction  of  the  ten  per  cent.,  it  would  be $1,222  12 

Deduct  the  amount  paid  to  the  plaintiff,  which  is 

admitted 216  00 

Work  done  by  the  city  in  Sej)tember,  and  paid  for..       ll-t  00 

Work  done  by  the  city  in  October,  and  paid  for 864  IH 

Work  done  by  the  city  in  December,  and  paid  for. . .       :J23  00    $1517  18 

Amount  overpaid $292  96 

That  these  several  amounts  were  paid  by  the  city  on  account  of  the 
work  undertaken  by  the  plaintiff,  cannot  be  questioned;  but,  they  are  not 
chargeable  to  the  plaintiff,  if  he  has  done  his  work  faithfully,  and  in 
accordance  with  the  specifications  of  his  contract. 

To  ascertain  this,  we  have  carefully  examined  all  the  evidence  in  the 
record,  and  it  fails  to  establish  the  plaintiff's  pretensions. 

The  Ward  in  which  the  plaintiff*s  work  was  to  be  performed,  was  a 
large  one,  containing  some  twenty-five  squares,  making  some  thirty  or 
forty  streets;  and  it  would  have  required,  says  the  street  commissioner, 
not  five  (about  the  average  number  employed  by  the  plaintiff  on  the  work) 
but  from  fifteen  to  eighteen  men,  to  do  all  that  was  required  by  the 
specifications. 

The  plaintiff's  witnesses  concur  in  saying  that  the  number  of  laborers 
employed  by  the  plaintiff  would  have  sufiiced  for  the  work,  had  sufficient 
time  been  given  them  to  do  it.  Biit  none  of  these  witnesses  knew  what 
work  was  required  by  the  specifications. 

The  only  witness  who  had  seen  the  specifications  published  was  Patiick 
Irwin  ;  but  he  says  that  he  did  not  inspect  the  work  close  enough  to  say 
if  the  plaintiff  had  earned  his  money. 

The  street  commissioner,  who  knew  what  was  required  by  the  specificao 
tions,  although  he  did  not  recollect  having  read  the  contract  itself,  says 
that  the  plaintiff  did  not,  at  any  time,  perform  his  obligations  under  his 
contract  (meaning  thereby  under  the  specifications  of  the  contract  whicli 
he  had  read);  that  he  failed  to  cut  gra.ss  from  the  banquettes,  clear  the 
gutters,  grade  the  streets  and  pile  the  dirt — si  work  which  required  prompt 
and  efficient  performance,  and  which  needed  two-thirds  more  labor  than 
the  plaintiff  had  at  any  time  engaged  upon  it. 

We  are  satisfied  that,  although  the  plaintifl*  did  maliC  some  progress  in 
his  work,  that  he  failed  to  iierform  what  Wiis  called  for  by  the  specifica- 
tions of  the  contract ;  and  as  he  wius  legally  put  in  default  (see  Art.  C.  C. 
1905;  17  La.  p.  310),  the  city  was  authorized,  under  the  clause  transcribed 
herein,  to  do  the  work  neglected  or  left  undone,  nt  whatever  cost  the  com- 
missioner could  obtain  the  necessary  labor. 

It  was  the  plaintiff's  misfortune  to  undertake  the  extensive  works  re- 
quired by  his  contract  with  the  city,  for  one-half  their  value;  but,  having 
accepted  the  stipulated  consideration  therefor,  and  subscribed  to  all  the 
stringent  clauses  which  the  city,  in  view  of  the  public  interest,  deemed 
necessary  to  seciive  the  performance  of  the  contractor's  obligations,  he 
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must  abide  by  them  (see  Art.  1895  C.  C),  as  Courts  are  bound  to  give 
legal  effect  to  all  legal  contracts,  ap(H)rding  to  the  trne  intent  of  tho  par- 
ties.    Art.  1940,  i  2. 

It  is  therefore  ordered,  adjudged  and  decreed,   that  the  judgment  of 
the  Di.Ktrict  Court  be  affirmed,  at  the  costs  of  the  appellant. 


No.  G,956. — F.VKLEY,  Jury  tV  Co.   r.  J.  C.  Van^mcicle  A  Co. 

• 

Where  defendant  shovrs  that  cotton  was  damaged  before  he  waH  authori/.ed  ta  take  puhtieBHiou  of  it 
it  is  incnmbont  on  plaintiff  to  Khow  that  other  damaires  were  sustained,  and  the  extont  thereof 
l>efftr«»  h9  can  recover. 

\PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Privtj  J. 
T.  J.  <S;  A.  G.  SemineSf  for  plaintiifs  and  apx^ellauts.     ('nllcnsA''  Wool- 
flridgc,  for  defendants  and  appellees. 

Hyman,  C.  J.  In  this  case  the  plaintiffs  are  ap])eUants  from  a  judgment 
of  nonsuit. 

The  suit  is  for  damages  alleged  to  have  been  done  to  cotton,  while  in 
charge  of  defendants,  under  an  agreement  that  they  should  bike  charge 
of,  haul,  store  and  protect  it  from  injury. 

The  evidence  is,  that  the  cotton  was  damaged  before  defendants  were 
authorized  to  take  charge  of  it,  and  this  fact  being  established,  it  is  our 
opinion  that  it  devolvfed  on  the  plaintiffs  to  show,  by  evidence,  that  the 
c*ottou  received  other  damage,  and  the  extent  thereof,  while  it  was  in  the 
charge  of  the  defendants.  This  was  not  so  done  as  to  enable  the  District 
Judge  to  give  a  judgment  for  any  amount  in  favor  of  plaintiffs. 

In  examining  the  evidence,  we  have  not  come  to  a  conclusion  different 
from  that  of  the  judge. 

Let  the  judgment  be  affirmed. 


No.  138.— R.  Marsh  Denman  <te  Co.  f.  M.  H.  Dosson,  J.  P.  Todd'  and  W. 

D.  L.  McRae. 

A  rviirSiitf  partner  of  a  commercial  Arm  is  not  exonerated  from  raaponsibility  for  HubHequont  engage 
mfntri  made  in  the  name  of  the  partnership  with  persons  previously  in  the  habit  of  dealiogwlth 
it.  nnls-sm  special  notice  of  the  withdrawal  be  ffiven  them. 

4  PPEALi  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
A      Harke  it  Bayne,  for  plaintiffs  and   appellees.      T.    W.    CoUena,    for 
defendants  and  appellants. 

T.\iJAFEBKo,  J.  The  commercial  firm  of  M.  H.  Dosson  &  Co.,  com- 
jiosed  of  M.  H.  Dosson  and  W.  D.  L.  McRae,  having  business  transac- 
tion?? with  the  firm  of  R.  Marsh  Dcnman  k  Co.,  during  the  years  185(>-57, 
U)  the  amount  of  J?l,871  with  interest,  there  was  a  balance  duo  the  latter, 
on  the  4th  of  November,  1857,  of  H21  56.  In  liquidation  of  this  sum,  R. 
Marsh  Denman  &  Co.  received  a  promissory  note,  payable  on  the  10th 
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day  of  February,  1858,  drawD  by  M.  H.  Dosson  &  Co.,  payable  to  the 
order  of,  and  endorsed  by,  J.  P.  Todd  «fe  CJo.  As  owners  and  holders  of 
this  note,  R.  Marsh  Den  man  A:  Co.  caused  it  to  be  duly  protested  at 
maturity,  and  notices  to  be  given  to  the  several  parties  entitled  to  notice. 
They  subsequently  brought  suit  against  tlio  drawers  and  J.  P.  Todd,  out* 
of  the  endorsers.  On  the  2d  March,  1860,  judgment  was  rendered  against 
Dosson,  MuRae  and  Todd,  in  soUdo,  for  the  amount  of  the  note,  with 
eight  per  cent,  interest  from  the  13th  of  February,  1858,  costs  of  protest 
and  costs  of  suit. 

From  this  judgment  McRae  appealed. 

The  defense  set  up  by  the  appellant  is,  that  he  was  not,  at  the*time  of 
the  institution  of  the  suit,  nor  at  the  time  the  note  was  given,  a  member 
of  the  firm  of  M.  H.  Dosson  <^  Co.  He  further  denies  that  he,  or  any 
firm  with  which  ho  was  connected,  has  over  received  any  consideration 
for  said  note. 

The  evidence  shows  that  the  following  notice  appeared  in  the  Commer- 
cial Bulletin,  on  the  10th  of  December,  185r>  : 

'*  Notice. — The  undersigned  this  day  retires  from  the  firm  of  M.  H . 
Dosson  &  Co. ,  by  mutual  consent.  (Signed)     W.  D.  L.  McRae. 

New  Orleans,  December  10,  1856." 

The  appellant  propounded  a  number  of  interrogatories  to  the  plaintiffs, 
tending  to  show  his  withdrawal  from  the  firm  of  M.  H.  Dosson  &  Co. ,  but 
he  entirely  failed  to  elicit  by  their  answers  any  knowledge  whatever  of 
that  fact.  Their  answers  declare  that  they  were  not  subscribers  to  the 
Commercial  Bulletin,  end  that  they  never  saw  the  appellant's  advertise- 
ment in  the  paper,  nor  ever  knew  of  its  being  there ;  that  they  never 
learned  from  any  other  source  that  the  appellant  had  withdrawn  from  the 
firm.  They  aver,  moreover,  that  they  took  the  note  upon  the  credit  of 
all  the  parties  to  it,  supposing  McRae  to  be  a  member  of  the  firm  of  M. 
H.  Dosson  &  Co.,  as  they  had  had  previous  dealings  with  that  firm. 

It  appears  clearly  that  business  relations  existed  between  the  two  iirms 
from  July,  1856,  until  November,  1857.  It  seems  to  be  the  settled  rule 
that,  in  a  case  like  the  present,  a  retiring  partner  is  not  exonerated  from 
responsibility  for  subsequent  engagements,  made  in  the  name  of  the  part- 
nership, with  persons  previously  in  the  habit  of  dealing  with  it,  unless 
special  notice  of  the  withdrawal  be  given  them.  A  gcieral  notice  in  the 
newspapers  does  not  suflice.  6  L.  R.  083.  12  An.  773.  Story  on  Part- 
nership, «J  160,  334,  335,  336. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgmeoi  of 
the  District  Court  be  affirmed,  with  costs. 
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No.  6,838.— HAI.L,  Kemp  k  Co.  r.  S.  Plah.san. 

The  Mller  is  bound  to  explain  him^alf  dearly,  as  to  the  extent  of  his  oblijrationN. 

Tb«  azbibition  of  a  sample  inapHes  a  warranty  that  the  thing  sold  by  it  shall  he,  in  some  measure,  lu 
conformity  to  it. 

The  sample  is  a  tacit  representation  of  the  quality  of  the  merchandise  Hold,  and  except  where  the 
warranty  is  dearly  and  explicitly  exeept-ed  by  the  vendor,  he  must  deliver  the  article  in  a  condi- 
tion eqaa)  to  that  of  the  sample. 

Where  merchandise  is  sold  by  a  sample,  the  oxtont  of  the  warranty  is  limited  to  the  condition  of  tUv 
article  sold  at  the  time  of  the  sale. 

Where  the  commodity  is  by  it*  nature,  subject  to  changj  or  deterioration,  and  no  fraud  or  concealment 
is  shown,  the  buyer  must  show  that  the  defect  or  deterioration  existed  at  the  date  of  the  sale,  or 
show  that  it  was  discovered  as  ear'y  as  it  was  practicable  to  make  an  examination. 

4  PPEAL  from  the  Fourth  District  Court  of  New  Orleaus,  Pric,  J. 
A     B.  <0  //.  Marr,  for  plaintiffs  and  appellants.     Hunt  d;   Bpnegre.  fm- 
defendant  and  appellee. 

HowEiOi,  J.  Plaintiffs  allege  that  on  the  30th  January,  1H58,  they  i)iir- 
chased  of  defendant,  by  sample,  1,016  cases  of  wine  of  superior  «.*ommoii 
claret,  then  stored  in  a  bonded  warehouse;  that  on  28th  of  April  following' 
they  discovered  that  said  wine  was  sour,  wholly  unmerchantable,  and 
altogether  diff'erent  in  quality  and  condition  from  the  sample  exhibited 
to  them,  of  which  they  gave  immediate  notice,  and  tendered  the  wine  to 
defendant,  who  refused  to  accept  the  same,  and  thereupon  they  caused 
999  cases  (the  number  not  disposed  of  by  them)  to  be  sold  at  auction,  the 
net  proceeds  of  which  they  credited  on  the  cost  price  thereof,  and  they 
ask  for  judgment  against  defendant  for  the  balance,  and  the  storage  paid 

by  them. 

The  defense  Ls  a  general  denial.  Judgment  was  rendered  in  favor  of 
defendant,  and  plaintiffs  appealed. 

It  is  shown  that  a  broker  informed  defendant  that  he  had  a  purchaser 
for  the  wine,  whereupon  defendant  sent  his  clerk  to  the  warehouse  for  a 
sample;  the  clerk  opened  two  or  throe  boxes,  took  out  sample  bottles 
and  carried  them  to  defendant's  store,  whence  the  broker  carried  them  to 
plaintiffs,  who,  with  him,  tried  them  and  found  the  wine  to  be  good 
*'  cargo  wine,"  with  an  ''  artificial  Havor;"  plaintiffs  were  then  informed 
that  the  wine  was  an  entire  shipment  of  a  particular  brand  by  one  vessel. 
About  two  months  thereafter  plaintiffs  withdrew  from  the  warehouse  400 
boxes  of  the  wine,  and  a  month  later  (say  27th  April,  being  about  three 
months  after  their  purchase)  they  withdrew  and  sold  400  boxes  more, 
when  they,  for  the  first  time,  discovered  that  the  wine  was  sour,  and 
different  irom  the  sample;  the  remainder  was  not  taken  from  the  ware- 
house until  in  July  following,  when  999  boxes  were  sold  at  auction. 
Wine  of  this  grade,  known  as  "  cargo  wine,"  in  a  very  short  time,  say 
within  three  months  after,  becomes  unmerchantable  in  this  climate.  In 
sales  of  such  wines  vendors  guarantee  the  wine  the  length  of  time  neces- 
sary for  the  purchaser  to  examine  the  lot  purchased,  and  in  this  instance 
no  particular  guaranty  was  given.  The  defendant  was  unacquainted  with 
the  condition  or  character  of  the  wine,  having  sold  without  examining 
it  It  also  appears  that  plaintiffs  received  the  lot  or  shipment  from  which 
the  sample  was  taken. 
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rt  is  a  well-settled  principle  of  law  that  a  seller  is  bound  to  explain 
himself  clearly  as  to  the  extent  of  his  obligations;  and  the  exhibition  of 
a  sample  implies  a  warranty  that  the  thing  sold  by  it  shall  be  in  some 
measnre  in  conformity  to  it.  The  sample  is  a  tacit  representation  of  the 
i|uality  of  the  merchandise  sold,  and  except  where  the  warranty  is  clearly 
and  explicitly  excepted  by  the  vendor,  he  must  deliver  the  article  in  a 
condition  equal  to  that  of  the  sample.  C.  C.  2449;  1  N.  S.  .S12;  4  R.  81«: 
10  R.  5. 

The  extent  of  this  warranty  is  limited,  however,  to  the  cimdition  of 
the  article  sold  at  the  time  of  the  sale;  and  where  the  commodity  is  by 
it**  nature  liable  to  change  or  deterioration,  and  no  fraud  or  concealment 
is  shown,  the  buyer  must  prove*  that  the  defect  or  difference  existed  at 
the  date  of  the  sale,  or  must  show  that  it  was  discovered  as  early  as  it 
was  practicable  to  make  an  examination,  or  under  such  circumstances 
as  to  raise  the  presumption  that  it  must  have  existed  at  the  time  of  th<' 
sale. 

Applying  these  principles  to  this  case,  we  think  plaintiffs  have  failed 
to  show  that  the  wine  was  unmerchantable  or  different  from  the  sample 
at  the  date  of  the  sale.  On  the  contrary,  the  evidence  raises  the  presump- 
tion that  a  change  in  its  condition  occurred  after  the  deliver}-. 

It  was  a  low,  cheap  grade  of  claret,  called  "  prepared  "  or  **cargo  wine, " 
of  which  experienced  dealers  say,  *•  you  cannot  depend  with  any  certainty 
that  it  will  keep  for  any  length  of  time.*'  There  was  no  effort  nor  design 
to  practice  a  deception  in  selecting  the  sample  bottles,  which  were  taken 
from  different  boxes  indiscriminately.  The  sample  was  exhibited,  and 
jigreement  made  on  12th  January — the  note  for  the  price  given  on  30th 
.same  month.  On  24th  March  the  jjlaintiffs  removed  400  boxes  from  the 
warehouse,  and  on  the  27th  April  following  400  boxes  more,  the  pur- 
chaser of  which  examined  the  wine  on  the  next  day  and  found  it  sour, 
and  complaint  was  then  first  made.  We  think  the  warranty  did  not 
continue  such  a  length  of  time,  under  such  circumstances,  and  the 
District  Judge  did  not  err  in  giving  judgment  for  defendant. 

Judgment  affirmed. 


Xo.  751.— D.  SuLMVAK  r.  E.  Goldman. 

Wh«re  plaintiff  has  established  his  ownership  np  to  a  particular  dat4f,  the  harden  in  on  defendant,  or 
those  through  whom  he  holds,  to  show  a  legal  diirestiture  of  plaintiff's  title. 

The  warrantor  cannot  b**  condemned  to  pay  more  than  the  price  recovered  bv  him,  no  dainflflrei'  being 
proved.  \ 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
A,  Saucier,  for  plaintii!'.     Burant  <D  Honior,  for  defendant.    C,  Rpfi- 
mond,  for  P.  ])(»pt,  called  in  warranty. 

"HowELii,  J.  This  is  an  action  to  recover  a  horse,  or  his  value,  found  in 
the  possession  of  defendant,  and  alleged  to  have  been  stolen  from  plain- 
tiff. The  defendant  pleads  a  general  denial,  and  calls  in  warranty  his 
vendor.     Judgment  was  rendered  against  defendant  for  the  horse  or  his 
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value^  fixed  at  S350,  and  the  same  judgment  was  rendered  in  his  favor 
aj^ainst  the  warrantor,  and  both  have  appealed. 

Plaintiff  has  shown  that  he  was  the  owner  of  the  horse  in  question,  for 
several  years  prior  and  up  to  about  the  lOth  or  12th  day  of  May,  1864, 
when  he  disappeared  from  plaintiff's  stable  at  night,  and  was  not  heard 
of  until  in  April,  1865,  when  sequestered  in  the  possession  of  defendant 
in  this  city,  who  shows  that  he  purchased  him  in  the  latter  i^art  of  Febru- 
arj-,  1805,  for  a  valuable  consideration,  from  one  Phillip  Dopf,  a  dealer  in 
horses  in  this  city,  who  bought  him  on  IGth  February,  1865,  from  one  P. 
D.  Byrne.  From  whom  the  latter  purchased  him  is  not  shown.  It  seems 
that  the. horse  disappeared  from  the  premises  of  plaintiff,  in  Alexandria, 
in  this  State,  when  the  army  under  command  of  Gen.  Banks  evacuated 
that  place  ;  and  it  is  contended  in  argument  that  the  horse  must  be  pre- 
sumed to  have  been  impressed  for  the  use  of  the  army  or  an  army  officer. 
There  is  nothing  in  the  record  to  support  such  a  presumption,  and  as 
plaintiff  has  established  his  ownership  up  to  a  particular  date,  the  burden 
is  on  defendant,  or  those  through  whom  he  holds,  to  show  a  legal  divesti- 
ture of  plaintiff's  title.  Under  the  circumstances  presented  by  the  evi- 
dence, the  presumption  of  ownership  arising  from  the  possession  of  a 
movable  does  not  avail  defendant  or  his  authors. 

We  think,  however,  the  i>roof  does  not  sustain  the  value  fixed  by  the 
lower  Court.  The  weight  of  evidence  fixes  -^300  as  the  value  ;  and  we 
do  not  think  the  w^arrantor  should  be  condemned  to  pay  more  than  the 
price  recovered  by  him,  no  damages  being  proven.  0.  P.  385.  We 
a.Hcertain  this  price  from  the  allegations  in  the  call  and  answer  in  war- 
ranty, which,  taken  together,  wdl  authorize  a  judgment  for  J?200  only 
iigainst  the  warrantor. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  reversed  ; 
and  it  is  now  ordered  that  plaintiff  recover  of  defendant  the  bay  horse 
sequestered  herein,  or  his  value,  .S3(K),  with  privilege  on  the  same  and 
costs  of  suit  in  the  lower  Court ;  and  it  is  further  ordered,  that  defendant 
have  judgment  against  PhilHp  Dopf,  called  in  warranty,  for  the  gum  of 
8200,  with  all  costs  in  the  lower  Court,  costs  of  appeal  to  be  paid  by 
plaintiff  and  defendant  jointly. 


19      I3| 
No.  24:4:.-7-JrLii's  W^mLis  r.  Davti>  Melville.  4»  I63i| 

In  aa  Action  on  ».  t/  niUtui  Mi-/(««Y,  thf^  dofondant/  jiiajr  sliow  that  there  was  a  verbal  or  written  con- 
tract between  the  parties;  and  if  a  contract  really  existed,  tho  plaintiff,  who  H\ie>»  on  hqun/iium 
ffrntit,  cannot  recover. 

APPEAL  from  the  Sixth  District  C'ourt  of  New  Orleans,  Howell^  J. 
Face  <t  Foster,  for  plaintiff  and  appellant.     W,  S.  Stamlmry,  for 
defendant  and  appellee. 

Ilslev,    J.      The  plaintiff   claims  on  a  qi(anlimi  inevuU,  for  services  . 
rendered  by  him  to  the  defendant,  as  his  traveling  agent  and  salesman, 
during  twenty  months— between  the  27th  February,  1855,  and  the  27th 


10      14) 

ni9  11^ 
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October,  1856,  afc  the  rate  of  one  hundred  and  twenty-live  dollars  per 
month,  the  sum  of  twenty-five  hundred  dollars. 

Also,  the  sum  of  one  hundred  and  thirty  dollars,  the  price  of  a  gold 
watch,  belonging  to  the  plaintiff,  and  deposited  for  him  with  the 
defendant. 

The  general  issue  is  pleaded,-  and  a  special  contract,  in  regard  to  the 
plaintiff's  services,  is  set  up  and  relied  on  to  defeat  liis  claims. 

That  such  a  contract  existed  between  these  parties,  is  proved  by  the 
plaintiff's  ow^n  witnesses;  and  it  is  shown  that  previous  to  the  institution 
of  this  suit,  the  r)Iaiutiff  always  insisted  on  a  settlement  in  accordance 
with  his  contract  with  the  defendant. 

The  plaintiff's  present  action  cannot  therefore  be  maintained,  as  it 
would  force  judicially  upon  the  defendant  a  liability  different  from  that 
which  he  specially  assumed  by  his  agreement  with  the  plaintiff,  and 
which  has  the  effect  of  law  on  both  the  contracting  parties  (C.  0.  1895) , 
and  to  which  legal  effect  must  be  given.     1040  C  C 

The  true  rule  of  pleading  is  enunciated,  in  this  particular,  in  the  ca«e 
of  Hoffwi  V.  (iihaon,  12  La.  459,  and  we  adopt  it  as  npplicable  to  the 
present  case. 

There  is,  however,  no  connection  between  the  contract  and  the  sum  of 
one  hundred  and  thirty  dollars  claimed  by  the  plaintiff;  and  for  this  sum 
he  is  entitled  to  a  judgment. 

The  claim  of  seventy-five  dollars,  set  up  by  the  defendant  as  a  recon- 
ventional  demand,  is  connected  with  the  agreement  above  alluded  to,  and 
cannot  therefore  l)e  now  allowed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff's  claim  for  personal  services  be  dismissed,  as  in 
case  of  nonsuit;  and  that  he  have  judgment  against  the  defendant  for  the 
sum  of  one  hundred  and  thirty  dollars,  with  legal  interest  from  the  9th 
May,  1855,  and  the  costs  of  suit  in  both  Courts  to  be  paid  by  the  appel- 
lee; and  it  is  further  ordered,  that  the  defendant's  claim  in  reconvention 
for  seventv-five  dollars  be  dismissed,  as  in  case  of  nonsuit,  at  his  costs. 


No.  832. — SrccEssioN  of  Angelo  Costa — On  Petition  of  Clara  Cordeno 
and  Others,  for  the  Annulment  of  Usufruct. 

The  marital  portion  Riven  by  Article  23S9  of  the  ('ivil  Code  corned  from  the  separate  property  of  (he 
deceased  spoune. 

The  community  property  Rprinfrs  from  the  joint  labor,  economy  and  care  of  the  hasband  and  wife. 

The  statute  of  1S14,  §  2,  (fives  to  the  surviving  spouse  the  usufruct  of  the  share  of  the  community  pro 
perty  of  the  deceased  during  the  natural  life  of  the  usufructuary,  without  erivinff  security.  It  ii* 
snbJRct  to  the  sole  condition,  that  the  survivor  does  not  contract  a  second  marriage. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
C.    Dufour^   for  plaintiff   and    appellant.      Hunt  &    Benegre,    for 
defendant  and  appellee. 
Taliaferro,  J.     Angelo  Costa  died  in  New  Orleans,  in  the  year- 1858, 
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intestate,  leaving  a  widow  and  six  children,  five  of  wbom,  at  that  time, 
were  minors.  He  left  u  considerable  estate,  consistiiif^  of  real  and  perso- 
nal prpperty.  His  widow,  Mario  Costa,  had  the  usual  legal  proceedings 
taken  in  regard  to  the  succession,  which  consisted  entirely  of  community 
property.  She  was  contirmed  as  natural  tutrix  of  her  minor  children, 
and  an  under  tutor  was  appointed.  Availiug  herself  of  the  provisions  of 
the  act  of  the  Legislature,  entitled  *•  v,n  act  relative  to  community  pro- 
perty," approved  March  2r)th,  1H44,  she  took  possession  of  the  entire 
estate,  holding  the  undivided  half  in  usufruct.  Shu  administered  the 
property  as  tutrix,  sold  .i  part  of  it  under  the  advice  o(  a  family  meeting 
and  an  order  of  Court,  and  filed  an  account,  wliich  was  duly  homologated, 
in  July,  1859. 

In  1865,  several  of  the  heii-s,  then  of  the  age  of  majority,  instituted  this 
proceeding,  praying  that  the  usufruct  of  the  motlier  l>e  annulled,  or  that 
she  be  required  to  give  security  for  the  faithful  and  proper  administration 
of  the  property,  setting  forth  that  her  administration  of  the  estate  has 
been  improvident,  wasteful,  and  greatly  injurious  to  the  petitioners. 

The  defendant,  Madame  Costa,  by  her  counsel,  tiled  an  exception  to 
the  proceeding  taken  against  her,  averring  that  the  petition  set  forth  no 
cause  of  action;  that  no  specific  allegation  of  waste  of  the  property,  or  of 
illegal  or  wrongful  management  of  it,  is  made,  and  that  she  is  not  required 
by  law  to  give  the  security  demanded  by  the  plaintiils. 

The  ease  was  decided  in  the  lower  Court  on  the  exception.  Judgment 
was  rendered  against  the  plaintiffs,  and  they  have  appealed. 

It  is  contended,  on  the  authority  of  the  case  of  Conner  v.  the  Heirs  of 
Conner,  13  An.  157,  that  the  legal  usufruct  treated  of  in  Art.  553  of  the 
Civil  Code,  is  that  referred  to  in  the  Arts.  239,  240  and  241  of  the  Code, 
and  hence  the  deduction,  that  the  only  usufruct  of  children's  property 
free  from  the  obligation  of  security,  is  that  which  is  accorded  to  the 
parents  during  marriage  ;  and  that  the  usufructuary  of  the  marital  por- 
tion, decided  by  that  case  to  be  bound  to  give  security,  is  in  a  condition 
analogous  to  that  of  the  defendant  in  this  case.  The  reason  on  which 
the  distinction  drawn,  in  the  case  of  Conner  v.  t?ie  Heirs  of  Conner,  seems 
to  rest,  does  not,  in  our  opinion,  apply  to  the  case  before  us.  The  marital 
portion,  given  by  Article  2359  of  the  Civil  Code,  comes  necessarily  from 
the  separate  property  of  the  deceased  spouse.  It  is  conceded  to  the  sur- 
vivor left  in  destitution,  from  the  estate  of  the  partner  dying  in  opulence. 
It  is  a  concession  to  the  needy  recipient,  who  never  contributed  by  labor 
and  industry  to  the  acquisition  of  the  means  from  which  the  bounty  is 
derived.  The  community  property,  on  the  contrarv,  proceeds  from  the 
joint  labor,  economy  and  care  of  the  hnsband  and  wife;  and  the  survivor 
in  community,  therefore,  to  whom  the  usufruct  is  granted,  w^ould  appear 
to  have  an  equitable  right  to  enjoy  the  privilege  free  from  onerous  condi- 
tions. A  fair  construction  of  the  several  Articles  of  the  Code,  brought 
into  view  in  the  argument  of  this  case,  hardly  sustains  the  position,  that 
it  is  only  during  marriage  that  parents  can  hold  the  usufruct  of  their 
children *s  property,  without  furnishing  security.  Article  241  directs  that 
**  the  usufruct,  in  case  of  separation  from  bed  and  board,  shall  take  place 
in  toto  in  favor  of  either  father  or  mother,  who  shall  have  obtained  such 
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separation,  und  shall  bo  subject  to  tho  oonflitions  prescribed  in  tbo  pre- 
ceding article." 

If  the  entire  usufruct  may  be  enjoyed  by  one  of  the  parties  to  the  mar- 
riage, without  the  condition  of  security,  when  separation  from  bed  and 
board  occurs,  why  may  it  not  be,  after  a  linal  dissolution  of  the  marriage 
by  death  or  divorce  V  It  is  true  that,  by  Art.  239  of  the  Code,  the  duration  of 
the  usufruct  is  limited  to  the  time  at  which  the  minors  attain  the  age  of 
majority,  or  are  emancipated.  But,  as  regards  the  legal  usufruct,  estab- 
lished long  afterwards  by  the  statute  of  1844,  second  section,  the  lawgiver 
has  seen  proper  to  extend  its  duration  during  the  life  of  the  usufructuary'. 
It  is  subject  to  the  sole  condition  that  the  survivor  holding  the  usufruct, 
loses  the  right  by  contracting  a  second  marriage.  No  security  is  required: 
nor  do  we  consider,  in  view  of  the  humane  and  liberal  spirit  in  which  the 
law  was  enacted,  that  it  was  intended  to  be  required.  Being  a  legal  usu- 
fruct established  for  the  benefit  of  the  surviving  parent,  we  think  the  pro- 
visions of  ArtiA  558  of  the  Civil  Code  apply  as  well  to  it  as  to  the  previous 
Articles  of  the  Code  ;  and  that  the  usufructuary,  under  the  law  of  1844, 
is  not  re(iuired  to  give  security  for  the  usufruct. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  C'ourt  be  afifirmed,  with  costs. 


508. — AiiFKED Kearney  r.  J.  O.  Nixon — Thomas  P.  May  <tC(>.,  Garnishees. 

A  dimalated  or  traudulent  title  cannot  be  nttarkpd  by  the  process  of  iciii'niNhmpnt. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Howell,  J. 
G.  L.  B  rigid  J  for  plaintiff  and  appellant.     ./.  Ad.  Hozier,  for  defen- 
dant and  appellee. 

TaliaJt'erko,  J.  The  plaintiff,  setting  himself  out  as  the  creditor  of 
defendant  (an  absentee)  in  the  sum  of  ten  thousand  four  hundred  dollars, 
with  interest,  as  evidenced  by  four  several  promissory  notes  described  in 
his  petition,  took  out  an  attachment  against  his  debtor,  and  cited  Thomas 
P.  May  k  Co.,  as  garnishees,  to  wliom  he  propounded  the  following 
interrogatories,  viz : 

1.  Who  compose  the  lirm  of  Thomas  P.  May  ^t  Co.  ?  What  is  the 
interest  of  each  member  of  the  firm?  Is  the  agreement  of  jiartnership 
in  writing?     If  yea,  annex  it  to  your  answers. 

2.  Are  you  in  possession  of  the  establishment  situated  on  Camp  street, 
and  formerly  known  as  the  C'resctent  newspaper,  and  now  known  as  the 
New  Orleans  Times? 

3.  What  does  the  establishment  consist  of  ?  Htate  the  amount  of  type, 
presses,  engines,  and  all  other  matenals  now  used  in  the  establishment 
known  as  the  New  Ojleans  Times  newspaper,  that  formerly  belonged  to, 
or  was  used  in,  the  Cr;^scent  newspaper  establishment,  before  it  became 
the  New  Orleans  Times.  Does  not  the  value  of  the  property  exceed 
815,000 ;  if  nay,  what  is  its  value  ? 
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4.  Did  you  ever  acquire,  by  purchase  or  otherwise,  from  any  person, 
any  of  the  property,  type,  materials,  presses,  engines  or  furniture,  that 
belonged  to  J.  O.  Nixon,  or  were  used  by  him  in  publishing  the  Crescent 
newspaper  ?  From  whom  did  you  acquire  them  ?  Did  you  receive  any 
bill  of  sale  or  receipt  therefor  ? 

5.  To  whom  did  Jacob  Barker  sell  the  aforesaid  establishment  ?  Have 
you  the  bill  of  sale  or  receipt  given  by  him  ?  If  yea,  annex  it  to  your 
answers.  From  whom  did  Jacob  Barker  acquire,  and  from  whom  did  his 
vendor  acquire,  the  property  in  said  establishment  ? 

The  garnishees  filed  an  exception,  assigning  various  reasons  why  they 
^should  not  be  required  to  answer  the  interrogatories,  the  more  weighty  of 
which  reasons  are,  that  the  interrogatories  are  not  pertinent,  and  that 
they  are  covertly  intended  to  attack  the  title  of  garnishees  to  certain  pro- 
perty— a  mode  of  proceeding  which  is  irregular  and  illegal. 

The  exception  was  sustained,  and  the  garnishees  dispensed  from  answer- 
ing the  interi*ogatories.     The  plaintiff  has  appealed.       # 

The  Articles  246  and  247,  of  the  Code  of  Practice,  define  the  rights  of 
the  creditor,  in  regard  to  third  persons  having,  or  supposed  to  have,  in 
their  possession  property  of,  or  who  maybe  owing,  the  debtor  against 
whom  the  creditor  is  proceeding.  The  third  party  or  garnishee  may  be 
made  a  pai'ty  to  the  suit,  and  cited  to  declare  on  oath  w^hat  property  be- 
longing to  the  defendant  he  has  in  his  possession,  or  in  what  sum  he  is 
indebted  to  such  defendant,  and  whether  the  debt  which  he  owes  the 
defendant  is  due  or  not. 

The  plaintiff,  by  his  interrogatories,  does  not  inquii*e  of  the  garnishees 
if  they  have  property  belonging  to  the  defendant  in  their  possession,  nor 
if  they  owe  the  defendant  anything.  The  pertinency  of  the  interroga- 
tories is  not  apparent.  If,  as  their  tenor  would  seem  to  indicate,  the 
plaintiff  suspected  the  garnishees  held,  under  simulated  or  fraudulent 
titles,  property  really  belonging  to  the  defendant,  he  could  not  reach  it 
by  garnishment. 

The  judgment  of  the  lower  Court,  sustaining  the  exception,  we  think 
correct. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 

Ho  WELL,  J.  recused. 


No.  803. — ^E.  J.  FoLTTER  r.  Schrodbb  &  Schbeiber. 

A.  forged  endorsemsnt  on  a  negotiable  bill  of  ezchango  passes  no  title  to  it,  even  to  an  innocent 

ofldoraer.  and  the  holder  can  recover  the  amount  from  the  drawer,  without  alleging  and  proving 

the  pajee's  cndorMment. 
It  i-.  a  well-Mtiled  principle  of  law.  that  an  action  can  only  bo  maintained  on  notes  or  obligationit  by 

Those  in  irhom  the  lepal  title  is  vested. 
Wh?n  a  bill  of  etch  vnge  is  m  ide  payable  to  plaintiff,  or  order,  the  title  to  it  m  in  him;  and,  to  divoxt 

biji  of  it,  a  trini^er  from  him  or  his  endorsement  is  necessary. 
Diiiir'er/  is  of  tae  ssjeAC^  of  the  contrast  of  pledge  or  pawn,  as  u  collat«ral  or  security. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplaniier,  J. 
A.  Robe  ft  and  J.  L,  Tissot,  for  plaintiff  and  api>eiliLnt.     Burant  & 
H/rnor,  for  defendants  and  appellees. 
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Ilsley,  J.  The  plaintiflf,  who  is  the  payee  and  holder  of  the  first  of 
the  set  of  a  foreign  bill  of  exchange,  duly  protested  for  non-acceptance, 
with  notice  to  the  drawers,  the  defendants  in  this  suit,  claims  from  them 
the  amount  of  it,  with  damages  and  interest. 

The  answer  is  a  general  denial,  and  there  is  also  a  special  defence. 

The  action  was  dismissed  by  the  Court  below,  because  the  third  bill  of 
the  set  was  not  produced  or  accounted  for  by  the  plaintiff. 

The  doctrine  upon  which  the  decision  was  rendered  is,  when  applied  to 
a  state  of  facts,  such  as  that  presented  in  the  case  of  Wells  v.  Whitehead,  15 
Wend.  527,  the  correct  one  on  principle  ;  and,  if  in  this  case  it  could  bo 
properly  applied,  it  would  bo  unnecessary  to  examine  the  other  issues 
raised. 

The  plaintiff  produces  the  first  bill  of  the  set  of  exchange,  duly  pro- 
tested for  non-acceptance  by  the  drawee,  with  notice  to  the  drawers  ;  and 
this,  upon  the  authority  of  Bownes  v.  Chvrch,  13  Peters,  205,  establishes 
Vi,  prima  facie  title  in  him  as  the  payee,  which,  however,  may  be  displaced 
by  the  defendants,  if  they  can  show  that  tlie  holder  of  any  other  of  th« 
set  may  recover  on  it. 

This  is  a  matter  of  defense,  as  the  law  will  not  presume  that  the  other 
bills  of  the  set  have  been  negotiated  to  other  persons,  and  the  defendants, 
therefore,  on  the  trial  of  the  casein  the  Icwer  Court,  showed  that  the 
third  bill  of  the  set  (a  copy  of  which,  with  the  protest  annexed,  is  in  the 
record)  was  the  first  one  protested  for  non-acceptance. 

As  the  third  bill  is  out,  and  purports  to  bear  the  endorsement  of  the 
payee,  the  plaintiff  in  this  suit,  he  cannot  maintain  his  action  without 
producing  or  accounting  for  this  third  part,  or  making  satisfactory  proof 
that  the  payment  to  him  of  the  bill  declscred  upon  will,  iu  accordance  with 
its  tenor,  exonerate  the  defendant  from  all  legal  liability  hereafter  to  any 
holder  of  the  other  bill. 

It  is  proved,  and  admitted  by  the  defendants,  that  the  plaintiff  never 
SLw  the  third  bill,  and  that  his  name  endorsed  ou  it  is  a  forgery.  Now, 
as  a  forged  endorsement  of  a  negotiable  bill  passes  no  title  to  it,  even  to 
an  innocent  endorsee  (see  Jackson  v.  The  Commei'cial  Bank  of  yew  Orleans, 
2  Rob.  129,  and  Dick  v.  Leverich,  11  Rob.  173),  and  no  holder  of  this  third 
bill  could  recover  the  amount  of  it  from  the  drawers,  without  alleging?  and 
proving  the  payee's  endorsement,  the  defoudjints  therefore,  can  have 
nothing  to  apprehend  from  any  claim  which  a  holder  of  it  might  here- 
after assert;  particulary,  as  they  allege  iu  their  answer  that  the  bill  was 
overdue  as  soon  as  the  first  protest  was  made. 

It  is  a  well-established  princi[)le  of  law,  that  an  action  can  only  be 
maintained  on  notes  or  obligations,  by  those  in  whom  the  legal  title  is 
vcvsted  ;  but,  in  the  present  case,  with  proof  in  the  record  that  there  is 
no  endorsement  on  it  by  the  payee,  the  plaintiff  has  a  standing  iu  Court, 
and  his  action  upon  the  first  bill  of  the  sot  should  not,  for  the  reasons 
assio;ned  by  the  Court,  have  been  di^mlised. 

The  question  to  be  determrined  in  tliis  case  is,  wheth(  the  plaintiff,  who 
is  the  payee,  for  value,  of  the  bill  of  exchange  in  suit,  «l;ily  protested  for 
non-acceptance,  with  notice,  can  bi^  affected  by  au  agroement  in  regard 
to  the  bill  bstween  the  drawers  of  it,  the  defendants,  and  a  third  person. 
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who  held  the  mere  possession  of  it,  without  auy  tninsfer  or  endorsement 
from  or  unJer  the  payee  ? 

To  solve  this  question,  as  it  is  here  presented,  it  is  necessary  to  advert 
to  the  principal  facts  which  give  rise  to  it.  The  plaintifif,  the  Abbe  Fol- 
tier,  received  the.//rs/  and  second  hills  of  the  set  from  one  Eugene  Darolles, 
who  purchased  it  from  the  drawers,  and  caused  it  to  be  made  payable  to 
the  order  of  the  Abbe  Foltier,  whose  funds  were  invested  in  it,  under  the 
following  circumstances  :  Darolles  was  to  forward  from  New  Iberia  t(» 
New  Orleans,  and  there  to  sell  sixty  bales  of  cotton  for  the  Abbe,  and  to 
transmit  the  proceeds  of  sale  to  the  Abbe's  brother  in  France.  Being, 
however,  unable,  from  an  uncontrollable  cause,  to  attend  t.o  it,  Dr. 
Darolles,  his  son,  undertook  the  business,  and  effected  a  sale  of  the  cot- 
ton ;  but,  deeming  his  father,  who  was  in  the  city  of  New  Orleans,  th(» 
chosen  friendly  agent  of  the  Abb:',  and  the  proper  person  to  terminate 
the  transaction,  he  placed  the  proceeds  of  the  sale  in  his  hands,  instead 
of  depositing  them  with  some  designated  person  in  the  city,  according  to 
the  Abbe's  request.  At  the  earlie-st  practicable  moment,  the  doctor  in- 
formed the  Abbe  of  the  disposition  he  had  made  of  the  fund,  and  that  bis 
father  had  invested  the  Abbe's  money  for  his  account  in  a-  bill  of  ex- 
change. Owing  to  the  difficulty  of  passing  tlirough  the  military  lines,  it 
was  only  some  time  afterwards  that  the  Abbe  obtained  an  interview  with 
Darolles,  who  coiifirmed  the  statc^mont  of  his.son,  as  to  the  receipt  by  him 
of  the  Abbe's  money,  and  the  purchasing  for  him  and  in  his  name,  from 
the  defendants,  the  bill  of  exchange  now  in  suit ;  and,  as  corroborative 
thereof,  Darolles  exhibited  to  the  Abbj^  his  memorandum  book,  wherein 
the  whole  transaction  was  noted,  and  placed  in  his  hands  the  first  and 
second  bills  of  che  set,  the  third  being,  as  Darolles  said,  in  his  trunk,  tc» 
be  delivered  afterwards. 

The  plaintiff  and  defendants  being,  as  drawers  and  payee  of  a  bill  of 
exchange,  the  original  parties  to  it,  the  consideration  of  it  would,  under 
the  commercial  law,  be  a  fair  subject  of  inquiry;  but  the  defense  does  not 
rest  upon  that,  as  the  drawers  received  full  value  for  the  bill. 

It  grows  out  of  an  agreement  in  relation  to  it  between  them  and  Darolles, 
who  had  received  from  them  seven  thousand  dollars,  to  be  invested  by 
him  in  the  purchase,  at  Attakapas,  of  cotton  and  sugar,  on  joint  account. 

The  defendants  having  but  a  casual  acquaintance  with  Darolles,  it  was 
agreed  between  him  and  them  that  they  should  retain  the  bill  in  their 
possession,  by  way  of  collateral  security;  but  upon  Darolle's  representa- 
tion, that  the  bill  would  be  useful  to  him  in  his  operations  in  the  interior, 
the  defendants  permitted  him  to  hold  it,  with  the  understanding,  how- 
ever, that  he  was  not  to  part  with  it  till  they  received  sufficient  produce 
to  cover  it. 

The  defendants  have  sued  Darolles,  to  compel  him  to  refund  their 
money  received  by  him,  and  in  their  petition  in  that  suit,  which  is  still 
pending  in  tnis  Court,  they  aver  that  Darolles  entirely  failed  to  invest 
the  fund  placed  by  them  in  his  hands;  and  they  now,  as  a  defense  in  this 
suit,  say  that  the  bill  of  exchange  in  controversy  is  the  property  of 
Darolles,  and  not  that  of  the  Abbe,  and  that  it  is  subject  to  their  claim, 
of  which,  previous  to  the  Abbe's  receiving  it,  he  was  well  aware,  and  also 
that  they  had  ordered  it  to  be  protested. 
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A  careful  examination  of  the  evidence  in  the  record  has  convinced  us 
that  the  bill  was  bought  by  Darolles,  with  the  Abbe's  money  and  for  his 
use. 

Nothing  bhuws  tliut  he  was  conusant  of  any  agreement,  in  regard  to  it, 
made  with  the  defendants  by  Darolles,  and  as  the  Abbe  was  no  party 
thereto,  his  right  to  claim  the  contents  of  the  bill  is  incontrovertible. 

Had  the  defendants  a  viUid  defense  to  oppose  to  the  plaintiflTs  action, 
the  intimation  or  notice  by  them,  given  to  him,  that  they  had  ordered  it 
to  bo  protested,  might  be  i^roperly  considered;  but,  satisfied,  as  the  plain- 
tiff was,  tbat  the  defendants  had  received  his  money  as  the  consideration 
of  the  bill,  and  that  they  had,  by  making  him  the  payee  of  it,  put  the 
title  to  it  in  him,  ho  may  well  have  supposed  that,  if  the  drawees  would 
not  accept  it,  the  drawers,  who  were  solvent,  would  be  bound,  after  pro- 
test and  notice  to  them,  to  pay  it. 

But,  what  is  the  nature  of  the  defendant's  claim  to,  or  upon  the  bill?  Is 
it  one  of  ownership,  or  a  lien  by  way  of  privilege?  The  bill  being  paya- 
ble to  the  plaintiff's  order  the  title  to  it  is  in  him,  and,  to  divest  him  of  it. 
a  transfer  from  him  or  his  endorsement  would  be  necessary. 

As  a  lien,  by  way  of  collateral  security  or  a  pawn,  the  bill  endorsed  by 
the  payee  should  have  been  delivered  to  the  pledgee,  as  delivery  is  of 
the  essence  of  that  species  of  contract.  See  act  of  1856,  No.  287,  ^1:  S 
M.  R.  57;  17  La.  185,  428;  2  R.  277;  2  A.  .338. 

It  was  certainly  in  the  power  of  the  drawers  of  the  bill,  when  confiding 
their  money  to  Darolles,  to  impose  upon  him  their  own  terms  and  condi- 
tions. Why  then  was  the  Abbe,  and  not  Darolles.  made  the  payee  of  the 
bill,  and  why  did  they  not  insist  on  the  delivery  of  it  to  them? 

It  is  very  apparent,  from  this  incautiousness  on  the  part  of  the  defen- 
dants, that  tliey  attached  but  little  importance  to  the  bill  as  collateral 
security  for  their  money  advanced  to  Darolles  to  invest,  on  joint  account, 
in  staple  products.  In  their  suit  against  Darolles,  for  the  recovery  of 
their  fund,  no  allusion  is  made  in  their  pleadings  to  this  collateral  security, 
and  the  remittitur  for  the  amount  of  the  bill  in  the  body  of  the  judgment, 
is  so  evidently  an  afterthought,  as  to  render  it  unworthy  of  notice;  and. 
no  greater  weight  can  be  attached  to  the  entries  in  their  books,  which 
were  improperly  received  as  evidence  for  the  defendants.  See  Article 
C.  C.  2244. 

The  main  reliance  of  the  defendants  to  defeat  the  plaintiff's  action  is 
X)lacing  the  title  to  the  bill,  not  in  the  Abbe,  but  in  Darolles,  and  to  this 
end  they  direct  our  attention  to  the  evidence  given  by  the  plaintiff  in 
their  suit  against  Darolles.  Our  interpretation  of  this  evidence,  which 
we  reach,  not  from  isolated  phrases,  but  from  its  whole  tenor,  differs 
altogether  from  that  put  upon  it  by  the  defendants.  It  appears  that  the 
proceeds  of  the  Abbe's  cotton,  exceeded  in  amount  the  sum  paid  for  the 
l)ill,  and  to  obviate  all  difhculty  in  a  settlement  with  the  Darolles,  the 
Abbe  was  willing,  if  the  bill  was  paid,  to  grant  a  full  acquittance  for  the 
whole.  The  case  of  ('anuon  v.  Calhonn,  10  An.  460,  referred  to  by  the 
ilefendants,  is  very  different  from  this  one  in  which  the  plaintiff's  title 
to  the  bill  is  patent  upon  its  face,  whilst  in  the  case  cited,  the  note  sued 
on  was  specially  endorsed,  not  to  the  plaintiff,  but  to  another  person,  and 


NEW  ORLEANS,  JANUARY,  1867.  21 


E  J.  Foltier  v.  Schroder  A  Schreibtr. 


this  would  have  been  the  position  of  DaroUes,  had  he  instituted  a  suit 
against  the  defendants. 

The  plaintiff  is  the  legal  holder  for  value  of  the  bill  drawn  by  the 
defendants,  and  his  equity  is  greater  than  theirs,  and  their  defense  to  his 
action  cannot  therefore  prevail.  **  Where  the  loss  has  fallen  there  it  must 
be,"  is  an  axiom  of  the  law,  its.  application,  however,  by  the  defendants, 
should  have  been  made  to  their  own  condition,  and  not  to  that  of  the 
plaintiff. 

The  plaintiff  is  entitled  to  ii  judgment  for  the  amount  of  the  bill, 
twenty  thou.sand  francs,  or  the  admiUed  equivalent  in  dollars  therefor, 
(3.50  francs  per  dollar)  say  five  thousand  seven  hundred  and  fourteen 
dollars  and  twenty-five  cents,  with  damages,  interest  and  costs. 

It  is  therefore,  ordered,  acjjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  ahnulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiff,  Eugene 
Jules  Foltier,  do  recover  from,  and  have  judgment  against  the  defendants, 
the  commercial  firm  of  Schroder  «fc  Schrieber,  and  against  the  individual 
members  of  the  said  firm,  Antony  Schroder  and  Christian  Schrieber 
ill  soUdOy  for  the  sum  of  twenty  thousand  francs  (20.000f.)  or  the  admitted 
equivalent  therefor  in  United  States  money,  (viz:  3.50  francs  per  dollar) 
say  five  thousand  seven  hundred  and  fourteen  dollars  and  twenty-five 
cents,  and  as  damages  ten  dollars  upon  the  hundred  dollars,  upon  the 
principal  sum,  above  stated,  with  five  per  cent,  interest  upon  the  aggre- 
gate amount  of  the  principal  sum,  and  the  damages  thereon,  from  the 
seventh  day  of  September,  eighteen  hundred  and  sixty-four,  until  paid. 
It  is  further  ordered,  that  the  defendants  and  appellees  pay  all  costs  in 
both  Courts. 


No.  6,955. — George  O,  Ealek  r.   McAiiLisTEK  k  Co. — Thos.  H.  Jones. 

Third  Opponent. 

Wbere  an  attomey-at-law  bringu  a  suit  in  his  own  name,  as  principal  and  owner  :  U'Ul-—Tli9X  he  can- 
not recover  connsel  fees  as  the  agent  of  another.  He  cannot,  in  the  mme  proceedinfr,  claim  to  be 
the  owner  and  the  aeent  of  the  owner  of  the  name  thinfr. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaiul,  J. 
R.  <j&  //.  Man;  for  plaintiff  and  appellant.  Simonds  <£?  Fennery  fo^* 
defendants  and  appellees. 

HowEiii.,  J.  This  is  an  appeal  by  plaintiff  from  a  judgment  of  the 
Third  District  Court  of  New  Orleans,  maintaining  the  third  opposition  of 
Thos.  H.  Jones,  and  ordering  the  sheriff  to  pay  to  the  latter  the  amounts 
collected,  or  to  be  collected,  under  the  original  judgment  herein  rendered 
in  favor  of  the  plaintiff. 

The  main  question  is  the  ownership  of  the  written  obligation  on  which 
the  suit  is  brought — a  receipt  given  by  McAllister  &  Co.  in  the  name  of 
George  G.  Ealer,  for  a  sum  of  money  on  deposit. 
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Our  attention  is  ctUled  to  several  bills  of  exception,  token  by  plaintiff, 
to  the  ruling  of  the  lower  Court ;  but  we  think  it  necessary  to  notice  only 
the  one  to  the  admission  of  tlie  testimony  of  R.  C.  McAllister,  the  defen- 
dant, on  the  ground  of  a  direct  interest  in  the  result  of  the  suit.  His 
interest  is  not  a  disqualifying  interest.  The  contest  is  for  a  sum  of  money 
owed  by  him,  and  it  is  immaterial  to  him  which  of  the  contestants  is  suc- 
cessful, or  to  whom  he  has  to  i)ay.  He  is  therefore  a  competent  witness 
in  this  controversy.  Other  objections  are  urged  to  particular  portions  of 
his  testimony;  but,  without  them  and  similar  testimony  objected  to,  thero 
is  sufficient  legal  proof  to  establish,  beyond  any  reasonable  doubt,  that 
Henry  A.  Ealer,  the  judgment  debtor  of  Jones,  is  the  real  owner  of  the 
sum  deposited  with  defendants.  He  is  the  party  who  made  the  deposit, 
took  the  receipt,  at  his  own  suggestion,  in  the  name  of  his  brother, 
received  the  two  payments  credited  thereon  himself,  and  always  claimed 
and  controlled  the  debt,  until  Jones,  by  a  proceeding  in  a  court  in  St. 
Louis,  where  the  parties  reside,  attempted  to  attach  it. 

As  the  levying  of  the, ft er i  /<ici an,  in  the  case  of  Joiu^s  v.  Ilann/  A.  Eab  t\ 
in  the  Fourth  District  Court  of  New  Orleans,  was  efi'ectual  in  seizing  tlio 
funds  realized  in  this  suit,  it  is  unnecessary  to  inquire  into  the  legality 
and  effect  of  the  other  two  modes  adopted  by  the  third  opponent. 

The  claim  or  right  urged  in  this  Court,  by  George  O.  Ealcr,  to  recover 
counsel  fees  for  obtaining  judgment  and  realizing  the  money  in  this  suit, 
as  the  agent  of  Henry  A.  Ealer,  is  inconsistent  with  his  pleadings  and  the 
position  he  occupies  as  against  Jones.  He  sued,  and  has  contested  through- 
out the  litigation,  as  principal  and  owner  ;  has  denied  that  Henry  A. 
Ealer  has  any  interest,  and  persistently  resisted  the  efforts  of  Jones  to 
obtain  the  money  as  belonging  to  Henry  A.  Ealer.  He  cannot,  in  the 
some  proceeding,  claim  to  be  the  owner  and  the  agent  of  the  owner  of 
the  same  thing. 

Judgment  affirmed. 


No.  805. — SUCCE.SSTON  OF  ThOS.  B.  POINDEXTEII. 

I  10      99I  A  cantor  by  refo»ing  to  tako  the  oath  of  alleiciaDce,  and  goine  beyond  the  jurisdiction  of  theprupor 

m*     egg  aoUiorities  bocame /I'lirfiiA  o/^-i",  aud  lost  all  rifcht  to  administer  the  property  of  the  auccei»»ion 

I"      ■■■■  ■  I  any  farther,  and  all  clainis  to  any  commissions,  except  on  sumf  recovered  by  him  prior  lo  the 

abandonment  of  his  trust. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
Roseliiis  <C  Philips,  for  curator  and  appellant.     Alex,  T.  Steele,  for 
opponent  and  appellee.     D,  Angusiin,  for  absent  heirs. 

Howell,  J.     This  appeal  is  taken  by  the  curator  of  this  succession 
from  a  judgment  on  his  and  other  oppositions  to  an  account,  filed  by 
Shepherd  Brown,  his  predecessor  in  office. 
The  items  opposed  are: 

1.  Curator's  commissions,  $13,9*89  48. 

2.  Notary's  charge  for  inventory,  $500. 
8.  Fee  of  attorney  for  curator,  33,000. 

4.  Fee  of  attorney  for  absent  heirs,  81,400. 
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I.  Commissions  are  claimed  on  the  value  of  the  land,  slaves,  cotton  and 
plantation  movables,  as  appraised  in  the  inventory  made  in  the  parish  of 
Tensas,  and  a  large  quantity  of  corn  not  inventoried;  the  appraised  value 
of  vacant  lots  and  other  property  not  sold,  and  the  proceeds  of  real  and 
personal  property  sold  in  New  Orleans,  and  the  amount  of  several  notes 
delivered  to  appellant. 

The  Court  below  allowed  comniissious  to  the  amount  of  §6,464,  on  the 
appraised  value  of  the  slaves,  cotton,  corn  and  mules  in  Tensas  parish, 
and  of  the  property  in  the  city;  and  Brown,  the  appellee,  asks  that  the 
judizment  bo  amended  so  as  to  allow  the  llrst  commissions  charged. 

The  property  of  the  succession  wa3  inventoried  in  September  and 
October,  1861,  upon  the  application  of  the  attorney  for  absent  heirs. 
Brown  obtained  letters  of  curatorship  on  31st  day  of  October,  1861,  and. 
upon  his  petitions,  real  and  personal  property  in  New  Orleans,  was  sold 
in  November,  1861,  and  March,  1862,  to  the  amount  of  354,713  55,  and 
^•2,500,  not  inventoried,  collected  by  him.  After  the  4th  February,  1862, 
he  does  not  appear  in  any  proceedings  in  this  record,  until  the  2d  day  of 
September,  lb65,  when  being  called  on  by  the  appellant,  he  rendered  the 
account  now  opposed,  with  several  statements  and  receipts  for  money 
paid  without  authorization  from  the  Court. 

In  March,  1865,  R.  H.  Bayley,  the  appellant,  was  appointed  curator, 
and  entered  upon  the  administration  of  the  succession.  Brown  does  not 
question  the  regularity  or  legality  of  this  appointment,  but  acquiesces 
by  rendering  the  account,  and  obtaining  an  order  of  Court  thereafter  to 
turn  over  certain  property  and  notes  in  his  posses.*ion  to  Bayley,  as  thp 
curator. 

The  slaves  were  emancipated  in  January,  1863;  the  cotton,  inventoried 
in  1861,  with  that  produced  in  1862,  was  burned,  and  the  com  raised  in 
1863,  taken  by  hostile  forces,  and  a  large  portion  of  the  plantation  mova- 
bles taken  off  by  the  emancipated  negroes,  and  other  parties.  The 
plantation  seems  to  have  been  under  the  control  of  viffilance  committees  for 
two  or  three  i/erirs. 

The  question  presented  by  Brown  for  our  solution,  is:  **  If,  after  a 
curator  has  given  bond  for  property,  and  has  advanced  large  sums  of 
money  to  protect  it,  the  property  is  destroyed  by  a  force  superior  to  him 
and  every  person  whom  he  represents,  shall  he  be  allowed  commissions 
on  the  amount  intrusted  to  him,  and  for  which  he  gave  his  bond?" 

Wo  have  to  remark  that  their  is  no  evidence  in  the  record,  that  he 
advanced  any  money  to  px'otect  the  property,  or  that  he  gave  any  care  or 
attention  to  tluit  in  the  country.  Oa  the  contrary,  the  record  presents 
evidence  of  official  delinquency,  which,  we  trust,  is  unusual.  A  few  months 
after  his  appoiutmont  ho  voluntarily  abandoned  his  functions,  left  the 
city  without  appoint in;^  an  agent  or  attorney  to  represent  him,  and  without 
t  .kitifj  the  O'lth  (if  (tVeijimice  w  c  'asfirg  for  (he  performrmce  (f  Jm  dutle.%  went 
into  the  Confederate  lines,  carryi  ig  with  him  the  funds  of  the  success* on, 
aud  did  not  return  until  August,  18G5. 

By  refusing  to  take  the  oath  of  allegiance,  and  going  beyond  the  juris- 
diction iii  the  proper  authority,  ho  became  functus;  nffidoy  and  lost  all 
rijht  to  control  or  administer  the  property  any  further,  and  all  claim  to 
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any  commissions,  except  on  sums  received  or  recovered  by  him  prior  to 
liis  abandonment  of  bis  trnst. 

We  consider  that  he  was  out  of  ottice  before  the  alleged  destruction  of 
the  property,  and  as  ho  does  not  show  any  acts  of  special  administration 
thereon  while  in  office,  the  solution  of  the  question,  propounded  by  him 
in  the  affirmative,  will  not  benefit  him.  Articles  1187  and  1188  C.  C. 
give  the  curator  of  a  vacant  succession,  who  has  only  partially  adminis- 
tered, and  whose  term  of  office  is  to  be  extended,  or  who  is  to  be  replaced 
by  another,  commissions  only  on  the  amount  ho  has  received.  See  3  A. 
624,  Succetisioii  ff  Ihiij. 

The  only  commission  to  which  a  succession  can  be  subjected  for  its 
(!ompleto  administration,  is  2i  i^er  cent,  on  the  amount  of  the  inventory, 
after  deducting  bad  debts;  and  if,  uudt^r  the  above  principle,  the  appel- 
lee. Brown,  had  t'lrned  over  the  property  to  his  successor,  he  would  not 
be  entitled  to  commissions  thereon,  his  condition  certainly  would  not  be 
bettered  by  the  destruction  of  the  property,  especially  when  it  wns  des- 
troyed and  lost  to  the  succession,  after  he  abandoned  his  irust. 

The  corn,  not  inventoried,  on  which  commissions  arc  claimed,  wns 
raised  in  the  year  18G3,  and  of  course  not  under  his  authority. 

The  cases  cited  by  his  counsel  do  not  sustain  his  pretensions. 

We  think  the  District  Judge  erred  in  allow^ing  commissions  on  the 
value  of  the  slaves,  cotton  and  plantation  movables;  and  we  arc  informed 
by  counsel  the  commissions  on  the  amount  of  the  inventory  in  New- 
Orleans  have  been  paid  by  the  heirs,  who  it  appears  have  been  put  in 
possession  of  the  estate,  and  are  parties  to  this  appeal.  The  sum  thus 
paid  should  be  increased  by  the  commission  on  the  S2,500  not  mentioned, 
but  included  in  the  account. 

II.  As  regards  the  notary's  charge  there  is  now  no  controversy,  qr  it 
has  been  reduced  to  $100  by  consent  of  all  parties. 

ni.  We  are  informed  by  counsel  for  the  heirs,  and  it  is  admitted  by 
counsel  for  Brown,  that  the  fee  of  the  latter  has  been  paid  with  tlie  assent 
of  the  heirs. 

IV.  In  regard  to  the  foe  of  the  attorney  for  absent  heirs,  who,  by  oppo- 
sition and  by  answer  to  tlie  appeal  demand  its  increase,  we  think  the 
sum  placed  on  the  account  for  services  during  Brown's  administration, 
far  too  high;  but  evidence  is  {ulmitted  of  services  rendered  since,  nnd 
considering  the  (jucstion  of  his  full  coini^ensation,  as  attorney  for  absent 
heii*s,  uowbdore  ns,  we  will  not  reduce  the  amount,  remarking,  however, 
that  j-uch  fees  should  be  gradiTated  by  the  value  of  the  services  rendered 
for  the  benefit  of  the  absent  heirs,  and  that  Courts  cannot  be  too  careful 
to  avoid  the  reproach  of  making  cxtnivagaut  allowances  to  counsel,  in 
the  administration  of  estates.     See  K)  L.  281-,  >>Uni  v.  Ijotrjuan. 

It  is  therefore  ortlcred  that  the  juilp;meiit  appealed  from  be  amended 
by  reducing  the  curator's  comn;is>ious  from  S(),4()i  to  ?rl,210  50,  nnd  as 
thus  amended  it  be  alllrmed.  Costs  of  appeisl  to  be  i)aid  by  S.  Brown, 
the  appellee. 
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No.  680.— M.  GBKNONr.  W.  W.  Hani>mn. 

ETideooe  is  admiwible  to  prove  that  an  attorney  is  in  the  buitdinir  in  which  the  Court  Mit»— it  beinc 

the  costom  of  the  Court  to  send  the  crier  to  notify  the  attorney,  if  ho  is  not  in  the  court-ruoiu 

when  the  case  ia  taken  up. 
In  proceedings  for  sale  of  land  for  taocee,  the  act  of  1888  doee  not  authorize  the  appointment  ol  a  cara  - 

tor  ad  hoe  to  represent  the  unknown  owner,  where  the  owner  had  died  and  a  curator  to  his  est«t4' 

had  been  appointed. 
A  party  having  purchased  a  lot  of  ground  at  tax  sale,  and  afterwards  ejected  on  account  of  irregularity 

in  the  proceedings,  is  entitled  t«  recover  the  value  of  the  improvementfl  made  by  him. 

i  PPEAL  from  the  Second  District  Court  of  New  OrleauH,  Wlukiker,  J. 
j\,  G,  L.  BriglU,  for  plaintiff  and  appellee.  W.  W.  Handlin,  fordef»*ii- 
dant  and  appellant. 

Tai«iafebro,  J.  The  plaintiff  brings  a  petitory  action  against  th«^ 
defendant,  to  recover  a  certain  lot  of  gronnd  in  the  city  of  New  Orleans- 
He  avers  that  he  acquired  title  to  the  property  sued  for,  by  virtue  of  a 
probate  sale  of  the  property  of  the  succession  of  Henry  A.  Renneberg. 
decea.sed,  made  by  the  sheriff  of  the  parish  of  Orleans,  on  the  16th  day 
of  February,  1860,  at  which  sale  he  became  the  purchaser  of  the  lot  in 
controversy.  He  asks  to  be  decreed  the  owner  of  the  said  lot ;  to  be  put 
in  possession  of  it,  and  that  he  have  judgment  against  defendant  for  rents. 
etc.  The  defendant  opposes  a  prior  title,  derived  from  a  tax  sale,  made 
on  the  13th  of  December,  1859,  under  the  provisions  of  statute  No.  285, 
enacted  by  the  Legislature  in  1858,  which  statute  provides  for  the  sale  of 
lands  for  taxes  within  the  parish  of  Orleans.  He  prays  to  be  adjuged 
owner  of  the  lot  of  ground,  or  that  he  recover  from  plaintiff  $650,  the 
value  of  improvements  made  by  him  on  the  premises,  and  to  be  reim- 
bursed the  amount  he  paid  for  taxes  against  the  property.  He  pleads, 
also,  the  prescription  of  five  years. 

The  plaintiff  had  judgment  for  the  lot  of  ground,  and  the  defendant 
appealed. 

During  the  progress  of  this  suit  in  the  lower  Court,  the  plaintift'^s  attor- 
ney being  absent  when  the  case  was  called,  a  judgment  of  nonsuit  was 
rendered.  Subsequently,  on  a  rule  taken  by  plaintiff,  the  cause  was  re- 
instated and  a  new  trial  granted.  On  the  trial  of  the  rule,  plaintiff  offered 
evidence  to  prove  that,  at  the  time  the  case  was  called,  his  attorney  was 
engaged  in  the  trial  of  a  case  in  the  Third  District  Court.  The  evidence 
was  objected  to,  but  the  objection  was  overruled  and  the  testimony  admit- 
ted, to  which  the  defendant  reserved  a  bill  of  exceptions.  The  Judge 
below  ruled  that  the  presence  of  an  attorney  within  the  building  in  which 
the  Court  sits  is  an  appearance,  within  the  meaning  of  Article  586  of  the 
Code  of  Practice.  It  further  appears  that  it  is  the  custom  in  that  Court 
for  a  crier  to  be  sent  to  notify  the  attorney,  when  he  is  not  in  the  court- 
room at  the  time  the  cause  is  to  be  taken  up.  This,  it  seems,  was  done 
in  the  present  case,  but  without  effect,  as  the  crier  did  not  find  the  attor- 
ney, although  he  was  in  one  of  the  court-rooms  of  the  building  at  the 
time,  and,  consequently,  he  did  not  receive  notice,  as  he  had  a  right  to 
expect,  according  to  the  established  usage.  We  think  the  Court  did  not 
err  in  admitting  the  evidence. 
4 
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In  the  proceedings  had  for  the  sole  of  the  lot  of  ground  for  taxes,  a 
curator  ad  hoc  was  appointed  to  represent  Renneberg.  The  act  of  1858 
requires,  in  such  proceedings,  that  a  curator  ad  hoc  shall  be  appointed  to 
represent  the  absent  or  unknown  owner.  This  sale  took  place,  as  we  have 
seen,  in  December,  1859.  From  the  mortuary  proceedings  in  regard  ta 
his  estate,  it  appears  that  Renneberg  died  in  1856,  and  his  name  is  given 
in  the  executory  proceeding  taken  to  have  the  lot  of  ground  sold  for  ar- 
rearages of  taxes.  A  curator  to  his  estate  had  been  appointed  a  few  days 
before  the  tax  sale  took  place.  The  provisions  of  the  act  of  1858  would 
not,  in  our  view  of  the  state  of  facts,  authorize  the  appointment  of  a 
curator  ad  hoc.  As  the  essential  requisites  of  proper  parties  and  notice 
are  wanting,  all  the  subsequent  proceedings  are  without  effect,  ond  the 
defendant  without  a  valid  title. 

The  plea  of  prescription  is  not  tenable. 

The  act  of  1855,  invoked  in  this  case,  applies  to  informalities  in  auction 
and  judicial  sales,  and  not  to  radical  defects  inherent  in  the  proceedings. 

We  think  the  defendant  entitled  to  the  value  of  the  improvements  made 
by  him  on  the  lot  of  ground.  These  are  shown  to  be  worth  five  hundred 
and  fifty  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  a^  d  reversed;  and  it  is  further  order- 
ed, adjudged  and  decreed,  that  plaintifif  have  judgment  decreeing  him  to 
be  the  owner  of  the  property  described  in  his  petition,  and  entitled,  as 
against  the  defendant,  to  the  possession  of  the  same;  and  that  he  be  put 
in  possession  of  the  lot  of  ground  and  premises  in  controversy,  upon  pay- 
ing the  defendant  five  hundred  and  fifty  dollars,  the  value  of  the  improve- 
ments made  by  him  on  the  let ;  that  no  writ  of  possession  issue  in  this- 
case  until  said  sum  shall  have  been  paid  or  tendered,  and  that,  if  not  paid 
or  tendered  within  sixty  days  after  the  filing  of  this  decree  in  the  Conrt 
of  the  first  instance,  the  defendant  may  issue  execution  for  the  same. 


No.  1,007. — ^Edward  Kunemann  v.  Olymfb  Boisse  and  Husband. 

The  plaoinir  bv  a  tenftnt  of  a  partition  across  tho  hall  of  a  builrltnfr  rontc<1.  m  as  to  be  readi'y  rouiov«d 
without  injury  to  the  bnildinic.  is  a  changt>  that  the  lessee  may  make,  as  beinir  of  the  nature  of  con 
traot  of  lense. 

The  lesaor  han  the  right  to  restrict  the  use  and  enjoyment  of  his  property  in  tho  hands  of  tho 


When  the  lessor  subjects  alterations  in  the  article  of  lease  to  hii*  written  consent,  he  is  presumed  to^ 
have  had  in  view  tho^e  changes  which  the  ietntee  may  malte  without  the  consent  of  the  owner. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duphmiier,  J. 
Roneliits  £  Philips,  for  plaintiff  and  appellee.     Hunt  d;  DenegrCy  for 
defen  lants  and  ap])ellautR. 

Labauve,  J.  On  the  17th  May,  18G5,  tho  plainti.T  leased  to  the  defen- 
dant, Olympe  Boisse,  authorizetl  by  her  husband,  the  property  No.  15G  on 
Canal  street,  with  all  the  bnildinga.  for  a  teiin  of  yoars,  commencing  on 
the  16th  December,  18(>5,  and  ending  on  the  1st  October,  1870,  for  the 
annual  rent  of  3,500,  payable  monthly. 
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The  contract  of  lease  contains  an  express  clause,  that  "  the  lessee  shall 
make  no  alterations  without  the  written  consent  of  the  lessor. "  This  suit 
is  now  brought  to  rescind  the  contract  of  lease,  on  the  ground  that  the 
defendant  has  made  alterations  in  the  premises,  by  erecting  a  petition  in 
the  hall  of  the  ground  floor,  without  plaintiff's  consent  and  in  violation  of 
the  contract  of  lease. 

The  defendant  pleaded  the  general  issue. 

The  District  Court,  after  hearing  the  evidence,  gave  judgment  for 
plaintiff. 

The  defendant  took  this  appeal. 

The  substance  of  the  testimony  is  as  follows  : 

A.  CcuUninff. — I  examined  the  house  and  saw  the  alterations  (change- 
ments)  made  in  the  hall,  lower  floor.  The  hall,  between  one  of  the  sides 
and  the  stairs,  was  closed  with  boards.  A  large  portion  of  the  stairs  was 
dosed  from  the  floor  to  the  ceiling,  so  as  to  divide  the  hall  into  two  de- 
partments. This  partition  is  nailed  to  the  floor  and  stairs.  Before  these 
alterations  were  made,  it  was  a  hall  from  the  front  door  to  the  yard  ;  it 
now  forms  two  small  apartments.  This  alteration  prevents  the  current  of 
air  in  the  lower  portion  of  the  hall.  This  partition  has  not  affected  the 
dampness  of  the  yard,  but  does  affect  the  humidity  of  the  hall. 

This  partition  is  *•  une  petite  nuisance  pour  le  corridore  pour  le  plan- 
cher" — the  floor  is  not  so  well  ventilated  as  heretofore. 

Leo7i  Oppermann. — I  have  examined  the  corridor  of  that  house  several 
times,  and  found  a  change  in  that  corridor,  consisting  of  a  partition 
(clesion)  made  of  tongued  and  grooved  planks,  and  with  a  door,  which 
forms  a  division  making  two  apartments.  This  partition  begins  at  the 
foot  of  the  staircase  and  runs  up  to  the  ceiling.  This  partition  has  been 
sharped  (taille)  so  as  to  fit  well  into  the  cornice.  This  partition  intercepts 
the  current  of  air ;  it  makes  it  damper,  and  the  floor  will  rot  more  rapidly. 
Before  this  partition  was  put  there,  it  was  a  simple  hall  running  from  the 
street  to  the  rear.  With  this  partition  there,  the  hall  is  formed  into  two 
small  apartments — one  used  as  a  workshop  of  shoemaker.  Before  this 
partition  was  put  there,  there  was  a  small  Venetian  door  at  about  three  or 
four  feet  distant  from  the  front  door,  which  did  not  reach  the  ceiling,  and 
did  not  intercept  the  circulation  of  the  air. 

There  is  a  door  to  this  passage  way,  which  opens  into  the  yard.  If  this 
door,-  leading  into  the  yard,  were  kept  constantly  closed,  it  would  not  have 
the  aame  effect  of  rotting  the  floor,  as  the  partition;  the  air  passes  under 
the  door. 

James  GaUier, — The  partition  is  made  of  tongued  and  grooved  ceiling, 
about  seven-eighth  or  inch  stuff ;  it  follows,  I  think,  the  line  of  the 
steps  ;  it  is  m:^e  fast  to  the  string  of  the  stairs  by  nails.  I  observed  that 
boarding  where  it  joins  the  cornice  has  been  carefully  scribed  to  it  so  as 
not  to  break  the  plaster.  I  suppose  that  partition  could  be  removed  in 
two  hours.  I  do  not  esteem  that  that  partition  is  an  injury  to  that  house. 
I  think  that  air  will  pass  as  well  under  the  door  of  the  partition  as  under 
the  other  leading  into  the  yard.  Bat  the  floor  of  the  house  is  so  close  to 
the  ground,  in  consequence  of  the  elevation  of  the  banquette  since  the 
house  was  buUt,  that  I  do  not  think  that  the  want  of  circulation  would 
cause  the  floor  to  rot  any  faster. 
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1  suppose  that  a  ground  floor  which  is  damp  on  the  bottom  and  on  the 
top,  will  rot  quicker  than  one  which  is  damp  on  the  bottom  and  dry  or 
the  top.  If  these  inclosures  do  produce  dampness  above,  then  would  the 
flooring  rot  at  a  quicker  rate  than  if  dry  ;  but  it  must  be  first  proved  that 
the  dampness  has  been  caused  by  the  partition  ;  in  this  case  the  air  will 
circulate  under  two  doors  as  well  as  under  one.  This  partition  has  the 
effect  of  shutting  off  a  great  quantity  of  air;  it  does  on  one  side.  That 
partition  impedes  the  ventilation  of  the  back  part  of  the  corridor.  I  think 
there  are  so  many  small  outlets  and  cracks  for  air  and  ventilation,  that 
complete  stagnation  of  air  under  the  stairs  could  not  take  place.  The 
stagnation  of  air,  with  the  partition  there,  is  greater  than  it  would  be  with- 
out the  partition:  the  air  has  not  the  same  circulation  it  would  have  were 
the  partition  removed.  The  effect  of  stagnation  of  iiir  on  flooring  is  to 
rot  it,  if  the  air  is  damp.  Besides  the  door  in  the  partition,  there  is  a 
clear  passage  of  air  up  the  stairs  into  the  yard.  I  should  say  that  the  ven- 
tilation, as  it  is  now,  is  sufiicient. 

B.  M\  HarroiL — I  saw  the  partition  in  the  lower  floor  and  examined  it ; 
its  removal  would  be  no  injury  to  the  building  ;  it  might  be  removed  with- 
out any  injury.  I  do  not  think  that  its  pre.senoe  there  is  any  injury  to 
the  owner  of  the  building  or  materially  affects  the  proces-s  of  rotting  the 
floor.  This  partition  has  a  tendency  to  impede  the  circulation  of  the  air; 
it  shuts  off  a  part  of  the  light.  If  the  passage  of  air  and  light  depended 
upon  that  partition,  I  think  the  partition  would  have  a  tendency  to  create 
dampness;  but  I  think  there  is  sufficient  air  and  light  to  prevent  rot,  with 
that  partition  there.  This  partition  affects  the  appearance  of  the  stair- 
ca.se  ;  it  runs  to  the  ceiling. 

W,  Wilsel. — There  is  a  good  deal  of  circulation  of  air  there,  and  I  have 
not  observed  any  dampness,  and  never  had  the  partition  door  opened  ; 
there  is  sufficient  current  of  air  without  it ;  as  the  stairway  turns  to  the 
second  floor,  there  is  a  large  door  which  allows  plenty  of  light  and  air. 

Jos,  liuJclman. — f  am  the  agent  of  Madame  Olympe  during  her  absence. 
That  partition  was  put  up  on  the  lower  floor  somewhere  between  the  lat- 
ter part  of  Fel>ruary  and  beginning  of  March.  I  remember  the  fact  of  its 
being  put  up,  and  seeing  plaintiff  going  into  the  house  before  the  work- 
men finished  the  partition ;  he  made  no  objection  to  it  at  the  time,  that  I 
know  of.  When  I  received  a  letter  from  plaintiff's  attorney,  that  was  the 
first  time  I  heard  of  his  objections  to  the  partition.  As  far  as  my  know- 
ledge goes,  that  partition  can  be  removed  without  any  damage  to  the  house 
or  the  stairs.  The  work  has  been  put  up  very  lightly.  Plaintiff  came 
there  one  morning,  when  we  had  the  cistern  repaired,  and  it  was  at  the 
same  time  this  work  or  partition  was  in  progress. 

Atigusie  Carron.—rl  know  this  partition  on  the  lower  floor.  Plaintiff 
came  there  whilst  it  was  being  i^ut  up,  and  afterwards,  and  after  it  was 
put  up;  he  never  notified  Madame  Boisse  to  remove  that  partition. 

Geo.  C/ierallf>r, — I  made  that  partition;  it  makes  no  injury  to  the  build- 
ing ;  the  only  damage  it  would  do  to  remove  it,  would  be  to  buy  a  dime's 
worth  of  putty  to  close  the  nail  holes  along  the  staircase.  I,  alone,  could 
remove  it  in  an  hour. 

The  above  testimony  satisfies  us,  that  the  partition  and  alteration  com- 
plained of  belong  to  that  class  of  changes  and  modifications  that  a  les^ 
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see  has  the  right  to  make,  as  being  of  the  nature  of  the  contract  of  lease, 
when  there  is  no  stipulation  to  the  contrary  ;  for  we  are  of  opinion  that 
the  exercise  of  that  right  may  be  restricted  and  modified,  even  entirely 
interdicted,  in  the  lease.  Duranton,  vol.  17,  Art.  97,  says  :  '*  that  nothing 
prevents  the  lessee  from  making  these  light  changes  in  the  interior  dis- 
tribntion  of  the  house,  if  this  right  has  not  been  interdicted  in  the  lease." 

Troplong,  du  Louago,  Art.  310,  and  Duvergier,  Continuation  de  Toul- 
lier,  vol.  18,  Art.  398,  are  of  the  same  opinion,  and  they  both  refer  to 
Lepage,  Lois  des  batiments  2de  partie,  page  18G,  who  says: 

'*Ey  a  dans  une  maison  qui  m'est  louer,  une  grande  chambre  qui  mo 
Mcrait  plus  commode,  si  elle  etait  divisee  en  deux  par  iiae  cloison;  quoique 
le  bail  me  un  donne  pas  le  droit  de  faire  cette  nouvello  distribution,  il 
.suffit  qu'il  ne  me  le  defende  pas  pour  que  j  y  sois  autorise.  Je  pourrai 
done  former  une  cloison  en  planches  on  en  briques  posees  sur  leur  champ 
ou  de  toute  autre  manicre,  qui  ne  charge  pas  les  planchers.  Pareillement 
il  existe  dans  une  autre  chambre  une  alcove  qui  mc  gene,  et  le  bail  n'en 
parle  ni  pour  m'obliger  a  la  laisser  subsister,  ni  -pour  m'autoriser  h  la 
deplacer.  Le  proprietaire  serait  mal  fonde  a  m'empecher  de  me  satis- 
faire,  si  je  peur  enlever  Talcove  et  la  replacer  en  quittant,  sans  I'endom- 
mager  et  sans  degrader  Tappartement.        * 

There  can  be  no  doubt  that  the  parties  to  a  contract  of  lease  may 
Htipolate  that  the  lessee  shall  make  no  change  or  alteration  belonging  to 
the  nature  of  this  contract,  or  without  the  consent  of  the  lessor,  who  has 
the  right  to  restrict  the  use  and  enjoyment  of  his  property  in  the  hands 
of  the  lessee. 

This  stipulation  would  become  the  law  of  the  parties.  Civil  Code, 
Arts,  11,  1895. 

We  now  come  to  the  legal  effect  of  the  clause  in  the  lease :  **  The  said 
lessee  agrees  to  make  no  alterations,  without  the  written  consent  of  the 
lessor,  who  reserves  to  himself  the  right  of  annulling  this  lease  in  case 
the  said  lessee  should  fail  to  pay  the  rent  stipulated,  or  otherwise  violate 
her  contract."  On  the  trial  of  the  case  below,  the  defendant  offered  to 
prove  by  witnesses  that,  at  the  time  the  partition  complained  of  was  being 
erected,  the  plaintiff  verbally  consented  to  the  same,  and  expressed  his 
satisfaction  with  the  manner  in  which  the  same  was  being  made.  But  the 
Court  refused  to  hear  such  proof,  upon  the  ground  that  parol  evidence 
was  inadmissible  under  the  written  lease. 

We  are  of  opinion  that  the  District  Court  decided  correctly.  The  par- 
ties having  stipulated  that  this  consent  should  be  expressed  in  writing, 
and  no  new  agreement  being  alleged  by  defendant,  virtually  agreed  that 
no  other  kind  of  proof  should  be  received,  otherwise  the  term  **  written'' 
would  have  had  no  legal  effect ;  and  Ave  must  presume  that  the  parties 
have  used  the  expression  for  the  purpose  of  restricting  the  evidence  of 
consent  to  literal  proof  alone,  as  they  had  the  right  to  do.  Civil  Code, 
Art  1895. 

The  lessor,  in  subjecting  the  alterations  to  his  written  consent,  is  pre- 
sumed to  have  had  in  view  those  changes  and  modifications  belonging  to 
the  nature  of  the  contract  of  lease,  and  which  the  lessee  may  make  without 
the  consent  of  the  owner,  and  not  those  that  the  lessee  is  not  authorized  to 
make  by  law.     Duvergier,   Continuation  de  Toullier,  vol.  18,  Arts,  398, 
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399.  Troplong,  du  Louage,  Arts.  310,  311.  This  clause  -is  clear,  and 
leaves  no  room  for  interpretation,  and  must  apply  to  the  partition  and 
changes  complained  of,  and  such  like,  otherwise  it  would  be  nugatory'. 
Civil  Code,  Art.  1946. 

The  defendant  has  failed  to  produce  a  written  consent  to  authorize  the 
alteration  complained  of,  and  parol  evidence  offered  to  that  effect  having 
been  rejected,  there  is  no  proof  that  this  change  was  authorized  ;  but  two 
witnesses  having  testified  that  the  plaintiff  was  at  the  house  several  times 
while  this  partition  was  being  put  up,  and  made  no  objectiop  to  it,  de- 
fendant's counsel  contends  that  the  plaintiff,  by  his  silence  and  tacit  ap- 
X^robation,  gave  his  implied  consent  to  the  work,  and  he  cannot  now  ob- 
ject to  the  same.  We  are  of  opinion  that  parol  evidence  having  been 
offered  to  prove  an  express  verbal  assent,  and  rejected  as  inadmissible  un- 
der the  lease,  we  cannot  now  presume  an  implied  consent.  Were  we  to 
do  so,  we  would  contravene  the  text  of  Art.  2267  of  the  Civil  Code,  which 
refuses  to  the  judge  the  discretion  of  presuming  when  parol  evidence  is 
not  admissible ;  besides,  the  circumstance  that  the  plaintiff  was  at  the 
house  several  times  while  this  partition  was  being  put  up,  and  made  no 
objection  to  it,  does  not  necessarily  authorize  the  inference  that  he  did 
not,  at  other  times  and  elsewhere,  make  his  objections  to  the  defendant, 
who,  nothing  shows  in  the  record,  was  present  when  the  plaintiff  went  to 
the  house ;  it  is  not,  as  commonly  called,  a  negative  pregnant  with  an 
affirmative,  that  he  did  give  his  consent.  The  presumption  is  not  weighty, 
precise  and  consistent.  C.  C.  Art.  2267.  Presumptions  are  consequences 
which  the  law  or  the  judge  draws  from  a  known  fact  to  a  fact  unknown. 
C.  C.  Art.  2263.  The  fact  known  is  that  he  was  jiresent  at  times  when 
the  defendant  was  not  present ;  can  we  draw  the  consequence  that  he  did 
not  object  at  other  times  ?    We  cannot. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiff  has  made  out  his 
case,  and  that  our  learned  brother  of  the  District  Court  has  decided  the 
contest  correctly,  and  that  his  judgjuent  must  be  affirmed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  at  the  cost  of  the  defendant  and  appellant. 


No.  520. — CiiEMENCE  Jacquinet  v.  Sophie  Boutbon. 

When  an  obligor,  from  inevitable  accident  or  irresistible  force,  cannot  perform  one  of  tiro  things 
either  of  which  at  the  time  of  his  engagement  he  had  the  option  to  do,  he  is  not  relieved  from 
the  obligation  to  perform  the  other. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Whiiaker,  J. 
L.  Castera,  for  plaintiff  and  appellant.     J.  L.  Tissot,  for  defendan 
and  appellee. 

Tamaperro,  J.  Mademoiselle  Sophie  Boutron,  the  defendant,  carrying 
on  the  millinery  business  in  New  Orleans,  engaged  at  the  city  of  Paris, 
in  France,  in  October,  1860,  for  three  years,  the  services  in  that  line  of 
business  of  the  plaintiff,  Miss  Clemence  Jacquinet.    The  services  were^to 
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commence  on  the  arrival  of  the  parties  at  New  Orleans.  The  employe 
was  to  receive  a  certain  fixed  salary,  and  ber  board  and  lodging.  The 
defendant  contracted  to  pay  the  plaintiif's  traveling  expenses  from  Paris 
to  New  Orleans;  to  be  repaid,  however,  if  plaintiff  left  defendant's  service 
within  the  first  year  of  the  engagement.  It  was  further  stipulated  that 
in  the  event  the  plaintiff  should  withdraw  from  the  defendant's  service, 
or  the  defendant  should  discharge  the  plaintiff  before  the  expiration  of 
the  three  years,  the  defendant  should  be  bound  to  pay  the  plaintiff's 
traveling  expenses  on  her  return  from  New  Orleans  to  Paris,  on 
the  condition  that  the  plaintiff  should  not  remain  in  New  Orleans.  It 
seems  it  was  optional  with  defendant  to  furnish  money  for  this  purpose, 
or  to  secure  and  pay  for  a  passage  to  France  for  plaintiff,  on  board  a  first- 
class  sailing-vessel.  Some  dissatisfaction  having  arisen  between  the  par- 
ties, the  plaintiff,  a  short  time  after  the  termination  of  the  first  year's 
service,  withdrew  from  the  defendant's  employ;  and  on  the  31jjt  of 
December,  1861,  and  also  on  the  6th  of  January,  1862,  she  wrote  to  the 
defendant,  requiring  her  in  acxiordance  with  their  contract  to  furnish  her 
money  to  return  home.  This  was  refused,  and  on  the  4th  of  February 
following,  this  suit  was  instituted  in  which  plaintiff  demands  two  hundred 
and  fifty  dollars  as  traveling  expenses,  necessary  to  enable  her  to  return 
to  Paris,  with  interest  thereon  from  judicial  demand,  and  forty  dollars 
per  month  as  damages  for  the  time  she  would  be  compelled  to  remain  in 
New  Orleans  by  the  refusal  of  defendant  to  pay  her.  The  answer  avers 
that  the  defendant  was  only  bound  by  the  contract  sued  upon,  to  pay 
plain tiff^s  jjassage  to  France  on  a  sailing-vessel,  if  any  such  passage  had 
been  engaged  by  plaintiff,  which  defendant  avers  was  never  done.  She 
prays  that  the  suit  be  dismissed  at  plaintiff's  cost.  Judgment  was  first 
rendered  on  the  11th  of  February,  1863,  in  favor  of  plaintiff  for  two 
hundred  and  fifty  dollars,  and  costs  of  suit.  The  defendant  obtained  a 
new  trial,  which  resulted,  on  the  21st  of  April  succeeding,  in  a  judgment 
in  favor  of  the  plaintiff,  decreeing  defendant  **  to  pay  the  plaintiff  two 
hundred  and  thirty  dollars,  with  judicial  interest  from  the  1st  of  June, 
1862,  or  secure  for  plaintiff  a  passage  from  New  Orleans  to  Havre  and 
Paris,  either  by  the  direct  route,  in  a  sailing-vessel  of  the  first  class,  or 
by  w«iy  of  New  York,  on  or  before  the  first  of  May  proximo,  at  the 
charge  aul  cost  of  tha  siid  defend  mt;  and  it  is  further  ordered, 
aJjji  lgw»d  an  I  djcrv^jA,  that  tin  s.iiJ  pUiiitiff  li.ivo  jii  Ig-UJufc  ag.iinst  the 
sai  I  Jjf  jud.int,  in  tlu  s.irn  of  forty  dollars  per  mont.'i  from  1st  of  June, 
1802,  to  date  of  this  judgment,  sis  d^imsiges— say  four  hundred  and  seven- 
teen dolUrs  and  thirty-three  cents,  and  costs  of  suit." 

From  this  judgment  defeud.iiit  hn  appealed. 

The  defendant  complains  of  the  judgment,  becimse  it  was  determined 
by  events  that  trans2)ired  after  the  '''conteaUxiio  lilt's,'^  instead  of  being 
decided  exclusively  upon  the  state  of  facts  tliat  existed  in  Febraary,  1862, 
when  the  i)arties  joinc  1  issue.  At  that  time,  it  is  contended  that  it  was 
impossible  for  defendant  to  comply  with  her  2>i^rfc  of  the  contract.  It 
WHS  shown  on  her  part,  that  at  that  time  the  port  of  New  Orleans  was 
blockaded  by  a  hquadron  of  United  States  vessels  of  war,  and  thattho 
port  was  opened  on  the  1st  of  June,  1802,  facts  which  are  matters  of 
history.     It  i3  contended  that  the  blockade  of  the  x^ort  constituted  the 
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vis  major  or  irresistible  force,  which  dispensed  the  defendant  from  the 
obligation  to  secure  for  the  plaintiff  a  passage  to  France;  and,  further, 
that  it  also  deprived  the  plaintiff  of  the  power  to  fulfill  her  engagement 
to  defendant,  not  to  remain  in  New  Orleans  after  the  annulment  by  either 
party  of  their  contract.  It  is  held,  therefore,  that  this  suit  was  prema- 
ture, and  should  be  dismissed. 

The  judgment  of  the  Court  a  f/uo,  was  predicated  upon  the  reason  that 
defendant  having  been  put  in  mont  by  the  demand  made  before  the  insti- 
tion  of  the  suit,  and  the  vis  major  alleged,  being  removed  by  the  opening 
of  the  port  on  the  1st  of  June,  1862,  sometime  before  the  decision  of 
the  suit,  she  could  no  longer  refuse  to  comply  with  the  contract. 

A  bill  of  exceptions  was  taken  on  the  part  of  defendant,  to  the  intro- 
duction of  evidence  to  show  the  amount  necessary  to  defray  the  traveling 
expenses  of  plaintiff  from  New  Orleans  to  Paris  by  way  of  New  York,  as 
defendant  by  her  contract,  was  under  no  obligation  to  pay  plaintiff's  pas- 
sage across  the  sea,  except  on  board  a  sailing-vessel  direct  from  New 
Orleans.  We  think  the  testimony  was  properly  admitted.  No  route  is 
expressed  in  the  contract.  It  is  simply  that  the  traveling  expenses  shall 
be  paid  by  defendant,  or  a  i)assage  secured  at  her  cost,  on  board  a  first- 
class  sailing-vessel. 

There  might  be  force  in  the  objections  urged  against  the  judgment,  if 
the  facts 'justified  the  inferences  which  seem  to  have  been  drawn  from 
them  on  the  part  of  the  defendant.  But  we  see  no  evidence  in  the  record 
showing  that  the  impediment  of  the  blockade,  formed  in  this  case  the 
**  irresistible  force,"  contemplated  by  law  to  exonerate  a  parky  from  com- 
plying with  a  contract.  The  defendant  had  the  option  to  pay  the  money 
necessary  to  discharge  the  traveling  expenses  of  the  plaintiff  from  New 
Orleans  to  Paris,  or  to  secure  for  her  (free  of  cost  to  plaintiff)  a  passage 
to  Havre  on  board  a  first-class  sailing-vassel.  She  might  have  paid  the 
money,  if  she  could  not,  on  account  of  the  blockade,  have  engaged  a 
passage  on  board  a  vessel  going  to  France.  The  latter  being  impossible, 
did  not  release  her  from  doing  the  former — the  very  thing  required  by 
the  plaintiff.  Where  an  obligor,  from  inevitable  accident  or  irresistible 
force,  cannot  perform  one  of  two  things,  cither  of  which  he  had  at  the 
time  of  his  engagement  the  option  to  do,  he  is  not  relieved  from  the  obliga- 
tion to  perform  the  other.  Neither,  on  the  other  hand,  do  we  see  the 
vis  major  which  deprived  the  plaintiff  of  the  i)Ower  to  perform  the 
condition  upon  which  she  had  the  right  to  demand  her  traveling  expen- 
ses, viz:  that  of  returning  from  New  Orleans  to  Paris.  If,  at  the  time  of 
the  iostitution  of  this  suit,  and  for  a  month  or  two  afterwards,  it  were 
impossible  for  the  plaintilT  to  sail  for  France  from  New  Orleans,  i^  by  no 
means  follows  that  she  could  not  have  gone  by  land  to  New  York,  or 
some  other  port  not  blockaded,  and  from  thence  set  sail  for  her  native 
land.  Being,  what  the  record  authorizes  to  suppose,  a  subject  of  France, 
no  serious  difficulty  would  have  been  encountered  by  her  in  passing 
through  the  two  sections  of  this  countiy,  tht^n  warring  against  each  other, 
France  being  a  neutral  power.  The  mere  dictum  of  counsel  in  their 
biief,  that  it  was  impossible  for  the  plaintiff  to  comply  with  her  obliga- 
tion to  return  to  Paris,  in  th*?  absence  of  any  evidence  establishing  that 
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fact,  must  be  taken  with  some  grains  of  allowance.     W(»  do  not  think 
the  evidence  justifies  the  claim  set  up  for  damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  from  the  defen- 
dant the  sum  of  two  hundred  and  thirty  dollars,  with  judicial  interest 
thereon  from  judicial  demand,  with  all  costs  incurred  in  the  Court  below, 
the  plaintiff  and  appellee  paying  costs  of  this  appeal. 


No.  1200. — \Vm.  McCkack£n  r,  B.  B.  Simms.* 

Where  the  return  nhowM  that  defendant  was  cited  by  Hervice  "  on  MiiM  B.  B.  Stninm,  a  white  perMoii. 
about  the  ajce  of  fonrteen,  renidinK  in  defendant's  honse:    H'M—Vot  to  be  a  le^al  citation. 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  Coolej/,  J. 
SintVi  d&  Halsey,  for  plaintiff  and  appellee.     Ethrwd   Phillips,  for 
defendant  and  appellant. 

HYMA.N,  C.  J.  In  this  case  the  plaintiff  took  a  judgment  by  default 
against  the  defendant. 

The  defendant  did  not  appear  nor  lile  an  answer,  and  the  plaintiff 
obtained  a  Unal  judgment  against  him. 

The  defendant  has  appealed,  and  urges  in  this  Court  a  renewal  of  tlic 
judgment,  because  he  was  not  legally  cited. 

The  sheriff^s  return  shows  that  he  received,  on  the  12th  of  June,  1866, 
<*opies  of  the  citation  and  petition,  and  served  them  on  24th  July,  1866, 
on  Miss  B.  B.  Simms,  a  white  person,  about  the  age  of  fourteen,  residing 
in  defendfint's  bouse. 

The  service  of  citation  and  petition,  as  shown  by  the  retfiru,  is  defec- 
tive in  several  respects. 

It  is  only  necessary  to  notice  one  of  the  defects. 

The  return  does  not  show  that  the  service  of  copies  of  citation  aud 
petition,  was  made  at  the  usual  place  of  domicile  or  residence  of  the 
defendant.  See  Code  Practice,  189;  12  La.  550;  14  La.  212:  5  An.  U7 
and  217. 

The  defendant  was  not  legally  cited. 

The  plaintiff  contends  that,  as  the  note  of  evidence  shows  that  the  signa- 
ture c»f  the  note  sued  on  was  admitted,  we  are  to  conclude  that  the  defen- 
dant made  appearance,  either  in  person  or  by  attorney. 

By  whom  this  admission  was  made,  the  note  of  evidence  does  not 
inform  us,  and  we  cannot  draw  a  conclusion  from  the  admission  that  con- 
tradicts the  record. 

It  is  ordered,  adjudged  and  decreed  that  tlie  judgment  of  the  lower 
Court  be  annulled,  avoided  and  reversed. 

And  it  is  further  decreed,  that  the  case  be  remanded  to  the  lower  ('ourt 
to  be  procee<}e4  in  according  to  law. 
5 
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No.t413.--\V.  W.  EASTEKUNii   r.  Jamkk  P.  Thompkon. 

.\i\  'jr  J  utU  order  of  Heixure  and  hale  of  niort^raged  propeity,  undtsr  a  title  importing  a  conl»9ion  i>f 
judgment,  must  not  contain  any  oihsr  or  superior  right  over  the  property  than  that  given  by  the 
mortgage.    The  law  will  not  allow  the  mortgagor  to  incorporate  a  privilege  on  the  property  mort 
gaged,  in  the  decree  rendering  the  mortgage  executorj".    Tho  order  must  follow  Blrictly  th«  speri 
tications  in  the  act  of  mortgage. 

APPEAL  from  the  District  Court,  Parish  of  Carroll,  Fannir,  J. 
Sparrow  <j&  MotUgomei'p,  for  plaintiff  and  appellee.    TK  O,  Wylif,  for 
defendant  and  appellant. 

Hyman,  C.  J.  The  appellee  hhs  placed  on  iile  in  this  Court  the  transcript 
of  appeal.  He  has  also  filed  an  answer  praying  for  damages,  as  in  case  of 
a  frivolous  appeal. 

The  answe):  compels  an  examination  of  the  record,  in  order  to  ascer- 
tain whether  the  defendant  had  any  probable  grounds  for  his  appeal. 
Indeed,  the  practice  of  the  Court  is  to  examine  the  record,  in  cases  which 
are  brought  up  by  the  appellee,  in  the  same  manner  as  if  the  transcript 
had  been  filed  by  the  appellant,  and  to  render  judgment  in  accordance 
with  right  upon  the  merits  of  the  appeal. 

On  looking  into  the  record,  we  find  that  the  plaintiff  obtained  an  order 
of  seizure  and  sale  upon  a  simple  authentic  act  of  mortgage.  The 
instrument  does  not  accord  to  him  any  privilege  upon  the  property 
hypothecated. 

Yet,  the  petition  for  an  order  of  seizure  and  sale  prays  **  for  a  privilege 
and  priority  of  payment  on  the  proceeds  of  said  sale"  of  the  property  hy- 
pothecated, and  the  decree  recognizes  such  priority  and  privilege,  for  the 
sum  claimed,  and  awards  ''a  writ  of  sale"  accordingly. 

The  distinction  between  a  mortgage  and  a  privilege  is  clearly  defined 
by  the  Code.  A  mortgage  is  a  right  granted  to  the  creditor  over  the  pro- 
perty of  his  debtor,  for  the  security  of  his  debt,  and  gives  him  the  power 
of  having  the  property  seized  and  sold  in  default  of  payment.  C.  C. 
3245.  A  privilege  is  a  right  which  the  nature  of  ilie  debt  gives  to  a  credi- 
tor, and  which  entitles  him  to  be  preferred  before  the  other  creditors, 
even  those  who  have  moiigages,  C.  C.  3153.  **And  privileges  can  be  claim- 
ed only  for  those  debts  to  which  it  is  expressly  granted  by  the  Code. " 
C.  C.  3152.  See  also  Hai*ned  v.  Churchman^  4  An.  313  ;  Bachus  v.  Moreau, 
ib.  314  ;  Cltizem'  Bavk  v.  Cart/,  12  R.  279 ;  Cleveland  v.  Sproitl,  12  Rob. 
172,  and  Boner  v.  Mahie,  3  An.  603. 

As  the  creditor  in  this  case  only  holds  a  mortgage  against  his  debtor, 
the  decree  which  grants  him  the  superior  security  of  a  privilege  is  errone- 
ous. The  party  who  obtains  the  e;c  parte  order  of  seizure  and  sale  must 
take  care  that  he  does  not  exact  more  than  is  just,  or  a  different  thing 
from  that  i»Lich  he  is  entitled  to. 

It  will  not  do  for  the  creditor  to  say  that  the  e./;  parte  order  cannot  pre- 
judice the  rights  of  third  persons,  and  that  it  must  be  a  matter  of  indiffer- 
ence to  the  debtor,  whether  his  property  is  sold  under  an  act  importing  a 
mortgage  or  one  importing  a  privilege,  since  the  same  property  is  to  be 
sold  in  both  instances. 


NEW  ORLEANS,  FEBRUARY,  1867.  35 

£MterlinK  v.  Thompson. 

The  reply  is,  the  right  which  the  creditor  seeks  to  enforce  grows  out  of 
a  contract  in  an  authentic  form.  The  creditor  cannot  take  any  more,  or 
any  other  thing,  than  that  which  is  granted  by  the  act ;  and,  if  the  Court 
were  to  award  him  a  different  thing,  it  would  make  a  new  contract  for  the 
debtor.  Moreover,  there  may  be  cases  where  good  faith  would  require 
the  mortgagor  to  do  nothing  to  impair  the  vendor's  privilege,  or  the  privi- 
lege of  the  builder  or  material  man. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
judgment  of  the  lower  Court  be  avoided  and  reversed  ;  and  now  proceed- 
ing to  pronounce  such  judgment  as  ought  to  have  been  pronounced,  it  is 
ordered,  adjudged  and  decreed,  that  an  order  of  seizure  and  sale  issue  iu 
favor  of  the  plaintiff,  directed  to  the  sheriff  of  the  parish  of  Carroll,  com- 
manding him  to  seize  the  following  desciibed  tract  of  land,  of  the  defen- 
dant, situated  in  said  parish,  viz  :  the  north  half  of  section  No.  11,  in 
township  No.  19,  range  No.  11  east,  containing  three  hundred  and  twenty- 
three  and  50-100  acres,  and  sell  the  same  in  conformity  to  the  law  regu- 
lating seizures  and  sale,  to  pay  the  plaintiff  the  sum  of  seven  hundred  and 
forty  dollars,  with  interest  thereon,  at  the  rate  of  eight  per  cent,  from 
the  4tb  day  of  January,  A.  D.  1861  until  paid,  said  debt  and  interest  be- 
ing secured  to  the  plaintiff  by  the  conventional  mortgage  executed  by  the 
defendant,  and  bearing  date  the  30th  day  of  October,  A.  D.  1860  ;  and  it 
is  further  ordered  that  the  costs  of  the  proceedings,  in  the  order  of  seizure 
and  sale  in  the  lower  Court,  be  paid  by  the  defendant,  and  that  the  costs 
of  the  appeal  be  paid  by  the  plaintiff  and  appellee. 


No.  79. — ChariiES  CrAi^LAaHEB  r.  Phosbe  Tyson  and  John  J.  Tyson. 

Notic«  of  protest,  enelowd  in  a  letter  addressed  to  the  endorser,  sent  by  mail  to  a  post  office  in  tb«* 
parish  of  bis  residence,  is  a  ffood  notice,  iu  the  absence  of  any  proof  that  there  was  anotlier  pn^t 
ofBct  nearer  to  his  residence. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Tensas,  Farrar,  J. 
Buchanan  <5  CHlmore,  for  plaintiff  and  appellee.  T.  P,  Fa?*rar,  inr 
defendants  and  appellants. 

IiiSiiEY,  J.  This  is  an  appeal  from  a  judgment  of  the  District  Court  of 
Tensas,  against  John  J.  Tyson,  one  of  the  defendants,  as  the  endorser  of 
four  several  promissory  notes,  all  drawn  in  Tensas  parish,  and  duly  pro- 
tested at  their  respective  maturities,  in  1859,  at  New  Orleans,  were  they 
were  made  payable.  Notices  of  protest  in  due  legal  form  were  duly 
served  on  the  endorser,  by  letteis  addressed  to  him  by  the  notary  at 
Kirk's  Ferry,  a  post  ofiice  in  the  parish  of  Tensas,  and  put  in  the  post- 
oflioe  at  New  Orleans. 

It  has  been  repeatedly  held  by  this  Court  that  a  notice  to  an  endorser, 
jient  by  mail  to  a  post-ofice  in  the  parish  of  his  residence,  is  a  good  notice 
in  the  absence  of  any  proof,  that  there  was  another  post-ofKce  nearer  to 
the  endorser.  Medley  v.  Norris,  2  A.  141;  Yeafma7i  v.  Erwin^  5  La.  266, 
and  Knox  v.  Bulder,  7  A.  42. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Conrt  be  affirmed,  at  the  costs  of  the  appellants. 
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518. — Cyrus  W.  Yjkud  «fe  Co.  v,  Nkw  Ori^eanr  Delta  Newkpahkr  (vompany. 


An  abmnteo  havinic  property  in  the  State,  or  witliin  the  jurisdiction  off  the  (k>urt,  liabli*  io  Heixurf  Ity 
h'»  creditors,  may  be  bronxht  into  Court  by  a  enrator  wl  hoe,  without  attachinic  his  property. 

Th(>proceraof  attAchmpnt  ih  one  modo  by  which  the  creditor  may  pnmue  his  debtor,  in  thp  casHh 
Hppcified  by  law,  but  i»  not  exclusive.  In  cases  where  the  absent  debtor  leaves  his  property  with 
out  an  adminietrator  or  accent,  the  creditor  may  cause  him  to  be  oit«d  through  a  curator  ml  hit.-. 
»n<l  a  judfrment  rendered  cnntradirtorily  with  the  curator  nt  hiy.  in  such  case^.  i<i  bindinjr  on  the 
nhsent  debtor. 


APPEAL  frem  the  Second  District  Court  of  New  Orleans.  Whitnkfn\  J. 
Martin  Blache^  for  defendants  and  appellees: 
W.  W.  HaniUinahrief,  for  plaintiffs  and  appellants f  on  reh**tnnnff. — It  i.s 
necessary,  on  the  trial  of  this  exception,  t<i  assume  certain  principles, 
»vhich  must  be  granted,  in  order  to  arrive  at  the  true  issue  raised  by  the 
pleadings.  The  defendants  must  be  considered  as  absentees.  "Absentee 
is  the  person  who  has  resided  in  the  State,  and  has  departed  without  leav- 
ing any  rmc  to  represent  him.  It  means  also  the  person  who  never  was 
domiciled  in  the  State,  and  resides  abroad."  It  must  be  granted  also, 
that  all  the  facts  set  forth  in  the  petition,  and  not  denied  by  the  excep- 
tion, are  to  be  taken  as  true,  on  the  trial  of  the  exception.  "On  the 
trial  of  such  an  exception,  which  is  in  the  nature  of  a  demurrer,  all  aver- 
ments of  the  petition  are  taken  as  true."    2  New  Hen.  Dig.,  1169  (*t  aof/. 

The  only  two  points,  then,  raised  by  the  exception,  are:  1.  That  there 
was  no  property  attached;  and,  2.  That  there  was  no  personal  citation,  or 
citation  at  the  domicile:  and  he  relies  on  the  case  of  Dnpmf  v.  Hunt. 
Without  reviewing  all  the  decisions^  at  present,  I  refer  to  my  original 
brief,  and  will  only  remark,  that  in  the  case  of  Tiuhr  v.  Thuiff^r,  (J  A.  27, 
to  cancel  a  mortgage  there  was  neither  citation  on  the  defendants  nor 
attachment. 

But  leaving  aside  the  correctness  of  the  decisions  of  the  Supreme  Court 
(for  which  I  have  great  reverence)  on  this  subject,  I  shall  content  myself 
with  the  authority  of  the  Code  of  Practice. 

Article  116  provides,  that  **  if  the  person  intended  to  be  sued  be  ab.seut, 
and  not  represented  in  the  State,  the  plaintiff  must  demand  that  a  curator 
fffl  horhe  named  to  defend  the  suit,"  not  the  attachment.  **  If  the  minors, 
the  interdicted,  or  absent  persons,  against  whom  the  suit  is  brought,  had 
no  tutor  or  curator,  and  the  plaintiflf  has  had  a  special  curator  appointed 
to  defend  them  in  the  suit,  the  8er\4ce  must  be  made  on  that  cura- 
t4)r."   195. 

*'  The  above  i)ro\'i8ions  shall  not  be  so  construed  as  to  prevent  persons 
having  claims  against  a  minor,  or  i^erson  absent,  from  pursuing  the  same, 
previous  to  a  curator  or  tutor  having  been  appointed,  as  above  prescribed; 
but,  in  such  <»asos,  the  pe.rson  claiming  must  in  his  petition,  pray  the 
Court  to  which  it  is  addressed  to  appoint  a  tutor  or  curator  a*l  7for  to 
tlefend  the  minor  or  absent  person  in  the  action."    964. 

In  remedies,  the  lexfori  must  govern.  Story's  Con.  ^  556.  Kent  says: 
•*But  on  this  subject  of  conflicting  laws,  it  may  be  generally  observed 
that  there  is  a  stubborn  principle  of  jurisprudence,  that  will  often  inter- 
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vene  and  act  -with  controlling  eflScacy.  This  principle  is,  that  -when  the 
fer  loci  contrnctvs  and  the  ler/ori,  as  to  conflicting  rights  acquired  in  each, 
come  in  direct  coUision,  the  comity  of  nations  must  yield  to  the  positive 
law  of  the  land.  In  fall  confltcfu  magia  est,  vtjnn  iwnfrum,  quamjua  aftenitm 
sifrvevnm.     Kent  Com.  39,  p.  461,  3d  ed. 

Reporter, — The  judgment  in  this  case  was  rendered  on  a  rehearing,  an 
opinion  having  been  had  on  the  first  hearing,  affirming  the  judgment  of 
the  Court  below.     The  final  judgment  was  rendered  by  Howell,  J. 

Howell,  J.  Plaintiffs  allege  that  the  New  Orleans  Delta  Company, 
(composed  of  H.  J.  Leovy,  D.  Daponte  and  P.  E.  Bonford,  of  New 
Orleans,  is  indebted  to  them  in  the  amount  of  three  promissory  notes, 
signed  by  said  Leovy,  as  the  Business  Manager,  drawn  to  his  own  order, 
and  endorsed  by  him  and  the  other  two  members,  and  duly  protested; 
that  the  said  defendants  are  absentees;  that  they  have  no  known  agents 
in  the  State;  that  no  curator  has  been  appointed  for  the  administration 
of  their  property,  and  that  they  have  property  in  New  Orleans,  out  of 
which  their  claim  can  be  satisfied.  They  pray  that  a  curator  rtd  hoc  be 
appointed  to  defend  said  absentees  in  this  suit,  and  for  judgment  against 
them  in  solido, 

Martin  Blache,  Esq.,  appointed  curator  atl  hocy  excepted  to  the  juris- 
diction of  the  Court,  on  the  ground  that  no  property  of  the  defendants 
had  been  attached,  and  no  personal  service  made.  This  exception  was 
maintained  in  the  lower  Court,  and  on  appeal  the  judgment  was  affirmed 
by  this  Court.  A  rehearing  was  granted,  and  plaintiffs'  counsel  strenu- 
ously contends  that,  under  the  express  provisions  of  our  law,  an  absen- 
tee, having  property  in  the  jurisdiction,  may  be  brought  into  Court 
by  a  curator  ad  hoc  without  attaching  his  property,  and  in  support  of 
this  position  he  relies  on  Article  57  C.  C,  and  Articles  116,  195  and 
964,  C.  P. 

Article  57,  C.  C,  in  the  chapter  treating  of  the  curatorship  of  absen- 
tees, provides  that,  *'if  a  suit  be  instituted  against  an  absentee,  who 
has  no  known  agent  in  the  State,  or  for  the  administration  of  whose 
property  no  curator  has  been  appointed,  the  Judge  before  whom  the 
suit  is  pending,  shall  appoint  a  curator  ad  hoc  to  defend  the  absentee 
in  the  suit." 

Article  116.  C.  P.,  in  the  chapter  treating  of  the  persons  '* against 
whom  actions  may  be  brought,"  declares  that,  'Mf  the  minor,  whether 
under  or  above  the  age  of  puberty,  against  whom  one  intends  to  insti- 
tute a  suit,  has  no  tutor  nor  curator  ad  litis,  the  plaintiff  must  demand 
that  a  curator  nd  hoc  be  named  to  defend  the  suit.  The  same  course  must 
hepttrsued,  if  the  person  intended  to  he  sued  he  ahsott,  and  not  represe7ited  in 
the  State,'' 

Article  195,  in  the  section  treating  ''of  petition  and  citation,"  pro- 
vides that,  "  if  the  minors,  the  interdicted,  or  absent  persons  against 
whom  the  suit  is  brought,  had  no  tutor  or  curator,  and  the  plaintiff  has 
had  a  special  curator  appointed  to  defend  them  in  this  suit,  the  service 
must  be  made  on  that  curator  in  person,  or  at  his  domicile." 

Article  964,  in  the  section  treating  *'  of  the  appointment  of  tutors  and 
curators  of  minors,  interdicted  and  absent  persons,"  declares  that  "the 
above  provisions  "  (prescribing  the  rules  for  the  appointment  by  the 
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Probate  Court  of  such  tutors  and  curators)  **  shall  not  be  so  construed 
tis  to  prevent  persons  having  claims  against  a  minor,  oi'  a  person  absent, 
from  pursuing  the  same  previous  to  a  curator  or  tutor  having  been 
appointed  as  above  prescribed  ;  but  in  such  cases,  the  person  claiming 
must,  in  his  petition,  pray  the  Court  to  which  it  is  addressed,  to  appoint 
a  tutor  or  curator  ad  hor  to  defend  the  minor  or  nhaent  person  in  the 
action." 

Those  articles  are  plain,  and,  as  said  in  the  case  of  JJAjtut/  v.  Hunt^  2  A. 
562,  they  *' presuppose  that  the  absentee  has  property  in  the  State,  which, 
of  itself,  would  give  a  court  jurisdiction,'*  and,  in  our  opinion,  piovide 
the  mode  in  which  a  creditor  may  enforce  his  right  in  a  case  where  an 
administration  by  a  tutor  or  curator  has  not  been  ordered,  as  provided 
for  in  the  codes,  on  the  principle  that  the  omission  to  have  the  property 
or  estate  administered  in  due  form,  shall  not  prevent  a  creditor  from 
making  the  property  liable  for  his  claim. 

We  understand  that  all  these  articles  must  be  taken  together,  and 
constnied  with  reference  to  the  subject-matter  treated  of  inihose  portions 
of  the  codes  in  which  they  are  found,  and  that  they  provide  that  where 
there  may  be  a  curatorship  or  tutorship,  but  none  has  been  obtained  or 
demanded  by  any  one  entitled  to  it,  a  creditor  may  have  a  tutor  or  cura- 
tor ad  hoc  appointed  to  represent  his  debtor  in  the  particular  suit,  which 
is  in  effect  a  special  tutorship  or  curatorship  pro  hoc  rice. 

The  process  of  attachment  is  one  mode  by  which  a  creditor  may  pursue 
in  the  cases  specified  by  the  law,  but  is  not  exclusive.  There  may  be 
cases  of  absent  debtors,  where  the  creditor  may  not  be  able  to  take  the 
oath  or  give  the  bond,  and  yet  have  a  remedy,  as  provided  in  these 
articles,  by  which  he  can  have  his  debtor  served  in  the  person  of  a  substi- 
tute or  representative  in  law.  In  the  case  of  Dupvij  v.  Hiint^  cited  above, 
this  Court  recognized  three  contingencies,  in  which  a  curator  ad  hoc  may 
be  appointed:  **  If  the  absentee  tearefi  his  pn^peiii/  without  an  administra- 
tor or  agent,  if  it  be  fUiached  at  the  suit  of  a  creditor,  or  if  the  absentee 
becomes  a  necessary  party  to  a  suit  between  other  persons  lawfully  in 
Court,  in  the  furtherance  of  justice  the  law  authorizes  a  curator  ad  hoc  to 
represent  him.  There  is  then,  something  on  which  the  jurisdiction  of  the 
Court  is  based,  and  the  judgment  rendered  would  be  within  the  recog- 
nized and  ordinary  prerogatives  of  the  judicial  power.''  This  case  may 
be  classed  in  the  first  category. 

Under  this  view  of  the  law,  and  the  allegation  in  plaintiffs'  petition, 
that  the  debtors,  who  are  absent  and  not  represented,  have  property  in 
the  jurisdiction  of  the  Court,  we  think  a  proper  case  is  presented  for  the 
appointment  of  a  curator  ad  hoc,  and  that  service  upon  him  is  sufficient. 

No  question  is  raised  as  to  whether  there  should  be  a  curator  to  each 
ab.sentee,  the  allegation  being  that  the  three  composed  a  newspaper  com- 
pany, and  the  notes  sued  on  and  endorsed  by  them  were  given  for  paper 
furnished  to  them.  It  should  also  be  remarked  that  the  suit  was  brought 
in  the  Court  vested  with  probate  jurisdiction . 

We  think  our  conclusion  conflicts  in  no  manner  with  the  doctrine 
established  or  enunciated  with  others,  in  the  case  of  Dupuy  v.  Hunt,  upon 
which  the  curator  ad  hoc  relies  for  sustaining  his  exception. 

In  that  ease  Hunt,  the  defendant,  was  a  resident  of  Mississippi,  and 
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the  property  in  reference  to  which  the  controversy  arose,  was  alleged  to 
be  in  his  possession.  There  was  nothing  upon  which  the  jurisdiction  of 
the  Court  could  be  based.  Here  the  allegations  of  the  petition  (whicli 
for  the  purposes  of  the  exception  are  taken  as  true)  show  that  there  is 
property,  which  plaintiffs,  through  u  curator  ad  hoc,  can  subject  to  their 
ulaim.  In  that  case  the  point  decided  was,  that  a  C>onrt  in  Louisiana 
could  not  render  a  judgment  against  a  resident  of  another  Htate  or  coun- 
try, who  was  never  in  the  Htate,  had  no  property  in  it,  and  was  entirely 
unconnected  with  a  pending  or  possible  litigation,  by  the  appointment  of 
a  curator  cut  hoc  to  represent  him,  in  which  decision  we  concur.  Nor  can 
the  decisions  in  the  other  cases  quoted  be  considered  antagonistic  with 
the  ruling  here  recognized. 

We  think  the  provisions  of  law  under  our  consideration  are  plain  and 
positive,  and  that  the  doctrine,  sometimes  broadly  stated,  that  a  party 
can  be  brought  into  Court  only  by  his  property,  or  by  legal  service  of 
citation,  must  be  understood  as  subject,  in  certain  circumstances,  to  their 
operation,  and  that  in  the  contingency  provided  for  by  them  an  attach- 
ment of  the  property  is  not  essential.  The  law  does  not  say  that  creditors 
in  such  cases,  shall  resort  to  the  attachment  process,  and  have  property 
attached  in  order  to  prosecute  their  claims. 

It  18  therefore  ordered  that  the  decree  heretofore  rendered  by  us  be 
set  aside,  and  it  is  now  ordered  that  the  judgment  appealed  from  be 
reversed,  that  the  exception  be  overruled,  and  the  case  remanded  to  be 
proceeded  in  according  to  law.  The  defendants  and  appellees  to  pay  the 
costs  of  appeal. 


No.  1170. — John  Bronsox,  Jr.,  et  al.   r.  Balch,  Wabden  et  al. 

The  appeal  will  not  be  dismiiMed  on  the  ground  that  the  appeal  bond  was  given  in  favor  of  the  wife. 

the  snrviving  partner  in  commnnity,  as  tntriz  to  her  minor  children,  and  not  in  her  own  right . 

The  tatrix  is  «x  officio  administratrix  of  the  estate,  and  the  judgment  appealed  from  is  the  pro- 

pertj  of  the  estate  ;  so  is  the  appeal  bond. 
The  administration  of  the  saccession  involves  with  it  the  administration  of  the  community,  and  tlie 

administralor  may  rtffhtf ally  c.iupe  thecnmmanity  property  io  be  sold  to  pay  the  debts  of  the 

!*iicccssion. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Iberville,  Posey,  J. 
A,  Talbot  and  F.  S.  (root/e,  for  plaintiffs  and  appellants.     Bim^ow  <(■ 
Pope,  for  defendants  and  appellees. 

Lauauve,  J.  The  petitioners  represent  that  they  are  the  legitimate  and 
only  children  of  John  Bronson,  and  being  residents  of  the  State  of 
Louisiana,  and  loyal  citizens  of  the  Confederate  States  of  America, 
and  are  entitled  to  the  property  of  the  said  John  Bronson,  who 
resides  in  the  State  of  New  York,  and  against  whom  proceedings 
of  confiscation  have  been  instituted,  and  in  which,  under  act  of  Con- 
gress of  Confederate  States,  petitioners  have  intervened ;  that  petitioners 
are  the  owners  of  a  certain  tract  of  land  situate  in  the  parish  of  Iberville  ; 
that  the  defendants  have  obtained  an  order  of  seizure  and  sale  against 
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said  tract  of  land;  and  that  th&  proceedings  are  invalid,  null  and  void,  on 
various  grounds,  which  they  enumerate  in  detail. 

They  prayed  for  and  obtained  an  injunction  arresting  the  sale. 

The  defendants  appearing,  peremptorily  excepted  to  the  petition,  on 
the  ground  that  said  parties  had  no  interest  in  the  subject-matter  of  the 
said  suit,  they  being  in  no  way  the  owners  of  said  land,  but  the  same  be- 
longing in  truth  to  said  John  Bronson. 

They  prayed  that  the  injunction  may  be  dissolved,  with  damages  on 
the  bond  of  injunction. 

The  Court  dissolved  the  injunction  and  allowed  damages. 

The  plaintiffs  applied  and  prayed  for  a  devolutive  appeal  by  petition, 
in  which  they  alleged  that  Timothy  Young,  one  of  the  defendants,  has 
died  since  the  rendition  of  the  judgment,  leaving  a  surviving  widow  in 
community,  Ann  Young,  and  two  minor  children,  Julia  and  Thos.  Young, 
and  to  whom  their  mother  has  qualified  as  natural  tutrix,  and  who  should 
be  made  parties  to  the  appeal. 

They  prayed  for  a  devolutive  api^eal,  and  that  Ann  Young,  in  her  own 
right,  as  partner  in  the  community  with  her  deceased  husband,  and  a,s 
tutrix  of  her  minor  children,  be  made  parties  to  said  appeal. 

Mrs.  Ann  Young  was  duly  cited,  and  served  in  her  own  right  and  as 
tutrix. 

The  plaintiffs  and  appellants  executed  a  bond,  with  a  surety,  for  one 
hundred  dollars,  in  favor  of  Samuel  Warden,  Joseph  H.  Balch  and  Ann 
Young,  tutrix,  and  Michael  Credon,  executors,  administrators  and  assigns. 

The  objection  is,  as  it  is  perceived,  that  the  bond  is  not  given  in  favor 
of  Ann  Young,  in  her  own  right,  and  that,  therefore,  she  is  not  a  party 
to  the  appeal. 

The  defendants  and  appellees  rely  on  the  authority  in  the  case  of  CLarh 
V.  Heberl,  14  An.  183,  where  this  Court  said  : 

*'  This  suit  has  been  brought  against  the  defendant  in  her  capacity  of 
widow  in  community  and  tutrix  to  the  minor  children  of  VineefU  Kir  Hand, 
deceased  ;  and  the  defendant,  in  her  capacity  of  tutrix,  has  set  up  a  re- 
conventional  demand.  The  appeal  bond  is  executed  by  the  plaintiffs  in 
her  favor,  in  her  individual  capacity  only.  The  appeal  is  defective  in  not 
making  the  defendant  a  party  in  her  capacity  of  tutrix." 

In  that  case,  the  Court  properly  dismissed  the  appeal ;  the  defendant 
had  become  a  plaintiff  as  tutrix  in  her  reconventional  demand,  and  she 
was  essentially  a  party  as  appellee,  and  no  bond  was  given  in  her  favor. 
In  the  present  case  it  is  the  reverse  ;  the  bond  is  executed  in  favor  of  the 
tutrix,  who,  asp.c-  (fffido  administratrix,  represents  the  estats  which  is  pre- 
sumed to  be  accepted  under  the  benelit  of  an  inventory,  the  heirs  being 
minors.  2  A.  462.  10  A.  534.  5  A.  180.  7  A.  134.  12  A.  457.  The 
judgment  appealed  from  belongs  to  the  estate,  so  does  the  bond;  the  pro- 
ceeds of  the  judgment,  or  of  the  bond,  would  inure  to  the  benefit  of 
the  community,  but  they  must  pass  through  the  succession  before  they 
reach  the  widow  in  community;  until  a  liquidation  and  settlement,  and 
payment  of  the  debts  of  the  succession,  the  community  is  but  a  name,  a 
hope.  After  the  death  of  the  husband,  the  community  debts  are  generally 
set  up  against  his  succession.  17  L.  238.  At  the  dissolution  of  the  mar- 
riage, the  wife  or  her  representatives  can  claim  nothing  until  debts  be 
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paid,  and  cannot  sue  for  half  the  price  of  any  specific  property  acquired 
during  marriage,  when  a  liquidation  of  the  community  does  not  siiow 
any  gains  to  be  divided.     1  R.  378.     2  A.  30. 

The  administration  of  the  succession  of  the  deceased  husband  involves 
with  it  the  administration  of  the  community,  and  the  cixecutor  or 
administrator  may  rightfully  cause  the  community  property  to  be  sold  to 
pay  the  debts  of  the  succession.     12  A.  222. 

We  are  of  opinion  that  the  bond  is  sufiScient,  and  covers  the  interest 
of  all  parties,  including  the  widow  in  community.     1  R.  258. 

The  motion  to  dismiss  is  overruled. 

On  the  merits,  we  are  of  the  opinion  the  District  Court  did  not  err  in 
dissolving  the  injunction;  the  petition  represents  that  the  land  seized  was 
the  property  of  John  Bronson,  plainti£f's  father,  residing  in  the  State  of 
New  York,  and  that  plaintiffs,  being  residents  of  Louisiana,  were  entitled 
to  the  property  of  said  John  Bron.son.  This  allegation  shows  that  the 
plaintiffs  were  not  the  owners. 

But  we  have  looked  in  vain  in  the  record  to  find  evidence  of  the  amount 
of  the  judgment,  to  serve  as  a  basb  for  the  damages  and  interest  allowed 
by  the  Judge  on  the  dissolution  of  the  injunction;  it  was  the  duty  of  the 
defendant  to  introduce  in  evidence  the  judgment  enjoined,  or  other  legal 
proof  to  fix  the  damages  and  interest. 

We  are  bound  to  reverse  the  judgment,  and  render  such  decision  as  is 
authorized  by  the  record. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
C 'Ourt  be  annulled  and  reversed,  and  it  is  further  ordered  and  decreed  that 
the  injunction  be  dissolved,  and  that  the  plain tifis  and  appellants  pay 
costs  below,  and  the  defendants  and  appellees  those  of  this  appeal. 


No.  1226. — Richard  Mason,  Administrator,  d.  The  Executors  of  Haller 

NlJTT. 

Wb<}D  ao  appeal  is  taken  from  an  interlooatory  order,  in  an  appealable  case,  and  the  parties  are  before 
the  Supreme  Court,  it  is  not  incumbent  upon  them  to  dismiss  the  appeal  cr  ojlr/o.  even  though  it 
ti  not  shown  that  an  irreparable  injury  will  be  done. 

An  administrator  has  not  authority  beyond  the  limits  of  the  State  that  appointed  him. 

He  must  be  confirmed  in  his  administration  by  the  ConrU  of  the  State,  in  which  property  is  situated, 
or  dobt»  are  owingr,  before  he  can  administer  the  property  or  sue  therein  for  the  debt«. 

I  PPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Fai-rar,  J. 
i\  Mat/0  &  Spencer,  for  plaintiff  and  appellee.  Arani  it  Collier,  for 
defendants  and  appellants. 

Hyman,  C.  J.  In  the  transcript  in  the  above  named  suit,  we  find  two 
orders  of  appeal. 

One  is  from  an  or.  3r  of  the  clerk  of  the  District  Court,  ordering  the 
registry,  recording  and  execution,  of  the  wiU  of  Caroline  M.  Williams, 
deceased. 

There  is  no  certificate  that  the  transcript  contains  the  evidence  adduced 
on  the  trial  of  the  application  for  the  order  of  registry  and  execution  of 
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the  will.  There  is  no  statement  of  facts  nor  bill  of  exceptions.  There 
has  not  been  filed  in  this  Court,  within  the  delay  allowed  bylaw,  an  assign- 
ment of  error  of  law  as  appearing  on  the  face  of  the  record. 

The  appeal,  therefore,  from  the  order  of  the  clerk,  ordering  the  registry 
and  execution  of  the  will,  must  be  dismissed.  See  Code  of  Practice, 
Articles  896  and  897. 

The  other  order  of  appeal  is  from  a  decree  of  the  Court  overruling 
defendants'  exception,  wherein  they  deny  the  right  of  plaintiff  to  sue 
them  for  debts  alleged  to  be  owing  by  them  to  the  estate  of  Caroline  M. 
Williams,  deceased. 

The  plaintifif  sued  the  defendant  as  the  administrator  of  the  estate,  by 
the  appointment  of  the  Probate  Court  of  Adams  county.  State  of  Missis- 
sippi, and  defendants,  in  their  exception,  averred  that  he  had  not  been 
recognized  administrator  of  the  succession  by  authority  of  this  State,  that 
the  succession  had  not  been  opened  herein,  and  that  plaintiff  had  no 
authority  to  sue  them,  and  prayed  that  the  suit  might  be  dismissed. 

The  amount  claimed  in  this  case,  gives  us  jurisdiction  as  appellate 
Court  from  a  decree  of  the  lower  Court,  but  the  decree  from  which  the 
appeal  is  taken  is  interlocutory,  and  it  is  not  shown  that  the  same  may 
cause  an  irreparable  injury  to  the  defendants,  the  appellants,  and  had  the 
plaintiff,  the  appellee,  moved  to  dismiss  the  appeal  from  this  decree,  we 
would  have  dismissed  it. 

We  do  not  think  that  it  is  incumbent  on  us  to  dismiss  the  appeal  with- 
out a  motion  for  that  purpose,  as  we  really  have  appellate  jurisdiction  of 
the  case,  and  the  parties  are  before  us. 

The  exception  of  the  defendants  was  well  taken,  and  the  suit  should 
have  been  dismissed. 

The  plaintiff  was  appointed  in  the  State  of  Mississippi,  and,  by  its  au- 
thority, administrator  of  the  estate  of  Caroline M.  Williams,  deceased;  but 
he  has  not  obtained  a  confirmation  of  his  appointment  in  our  courts,  and. 
before  so  doing,  he  has  not  the  right  to  sue  the  defendants  in  this  State., 
for  debts  owing  by  them  to  the  estate. 

An  administrator  of  an  estate  has  not  authority  beyond  the  limits  of 
the  State  that  appoints  him. 

He  can  neither  administer  the  property  of  the  estate  situated  in  another 
State,  nor  collect  .debts  therein  owing  to  the  estate.  8  La.  608.  17 
An.  15. 

He  must  be  confirmed  in  his  administration  by  the  courts  of  the  State 
in  which  the  property  is  situated  or  the  debts  are  owing,  before  he  can 
administer  the  property  or  sue  therein  for  the  debts. 

Pluintiff  has  referred  us  to  several  decisions  of  this  Court,  wherein  this 
Court  has  su  itained  suits  of  administrators  appointed  by  authority  of 
otlier  States,  without  their  appointments  having  been  confirmed  by  autho- 
rity of  this  State,  for  the  recovery  of  the  possession  of  property  brought 
to  this  State  from  the  States  that  appointed  them,  and  he  relies  on  those 
decisions  to  sustain  this  suit. 

The  decisions  are  only  confirmatory  of  the  doctrince  announced  in2  N. 
S.  p.  20,  **that  he  who  is  answerable  to  another  for  a  thing  placed  in  his 
possession,  has  such  a  special  property  in  it  as  to  enable  him  to  maintain 
an  action  for  its  possession,  if  taken  by  a  stranger." 
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The  plaintifif  is  not  suing  the  defendants  to  recover  from  them  the  pos- 
session of  property  belonging  to  the  estate  of  Caroline  M.  Williams,  and 
which  was  under  his  charge  bj  virtue  of  his  appointment  of  administrator 
by  authority  of  the  State  of  Mississippi,  and  of  which  he  has  been  dis- 
possessed by  defendants,  or  any  other  person ;  but  he  is  seeking  to  re- 
cover of  defendants  a  sum  of  money  by  process  in  our  courts,  on  evidence 
of  indebtedness,  of  which  he  has  the  possession  and  control. 

It  is  decreed  that  the  appeal  from  the  order  of  the  clerk,  ordering  the 
registry,  recording  and  execution,  of  the  will  of  Caroline  M.  Williams, 
deceased,  be  dismissed,  at  the  costs  of  the  Appellants. 

It  is  further  decreed,  that  the  judgment  of  the  District  Judge,  over- 
ruling the  defendants'  exception,  be  avoided  and  reversed,  that  the  excep- 
tion be  sustained,  and  that  the  suit  brought  by  plaintiff  against  defen- 
dants, styled  Richard  Muson,  AdnCr,  v.  Executors  of  Holler  Xuit^  be 
dismissed,  plaintiff  to  pay  all  the  costs  of  said  suit. 


No.  1186.— CmzENs  Bank  t.  Wm.  W.  Puoh. 

Where  the  mail  service,  between  two  points,  is  buspended  or  broken  np,  a  notice  of  protest,  deposited 

in  the  post-office  by  the  notarr  at  one  place,  addressed  to  an  endorser,  who  resides  in  another,  \n 

noiffood;  the  post-office  affords  a  safe  means  of  conveyance,  but  not  a  legal  place  of  deposit  for 

notices. 
Notice  of  protest,  addressed  to  the  endorser,  sent  by  mail,  must  be  addressed  to  the  nearest  post-office 

to  his  residence,  unless  it  is  shown  that  he  is  in  the  habit  of  receiving  his  letters  and  newspapers 

from  one  more  distant. 
The  acts  of  the  Legislature  of  1827  and  185&,  do  not  change  the  general  commercial  law.  in  regard  to 

the  diligence  to  be  used  in  serving  notices  of  protest;  these  acts  merely  provide  a  new  mode  of 

proving  such  diligence. 
Where  the  mail  service  cannot  be  used  as  a  means  of  conveying  notice,  the  holder  of  commercial 
^    paper  is  not  excused  if  he  does  not  use  ail  other  practicable  means  of  bringing  home  notice  to 

the  party  whom  he  wishes  to  charge. 

APPEAL  from  Fourth  District  Court,  Parish  of  Assumption,  ^eaw raw,  J. 
Hyams  eft  Jonas,  Bttsh  eft  Goode,  and  Miles  Taylor,  for  plaintiff  and 
appellant     Nicliolls  eft  LeBlanc,  for  defendant  and  appellee. 

IiiSiiEY,  J.  The  defendant,  who  is  sued  as  the  endorser  of  a  promissory- 
note  made  payable  at  the  Citizens'  Bank,  New  Orleans,  which  was  pro- 
tested for  non-payment  at  its  maturity,  on  the  20th  December,  1862, 
resists  the  payment  of  it  for  the  want  of  notice  of  protest. 

He  contends,  1:  '*  That  the  notice  was  not  sent  to  him  at  the  post- 
office,  where  he  was  in  the  habit  of  receiving  his  letters,  etc.,  nor  to  the 
one  nearest  to  his  residence. 

2.  That  the  mails  at  the  time  of  the  protest  had  been  interrupted,  and 
that  it  was  the  duty  of  the  holder  to  send  the  notice  by  some  other  means. 

The  following  facts  were  proved  on  the  trial  of  the  case:  That  the 
notary,  who  made  the  protest  on  the  day  of  its  date,  deposited  in  the 
post-office  at  New  Orleans,  a  notice  of  protest,  etc.,  and  addressed  to  the 
endorser  at  Napoleonville,  Louisiana; 

That,  at  the  time  when  the  notice  was  put  in  the  post-office,  all  mail 
communication  between  New  Orleans  and  the  parish  of  Assumption, 
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wherein  the  defendant  then^  resided,  war  broken  up  in  consequence  of  the 
war; 

That  the  Albemarle  post-office  was  the  one  nearest  to  the  defendant's 
residence,  and  that  that  was  his  post-office,  and  that  he  was  not  in  the 
habit  of  receiving  his  letters,  newspapers,  etc.,  at  the  j)ost-office  at 
Napoleonville. 

Under  ordinary  circumstances,  the  existence  of  such  a  state  of  fact** 
would,  by  the  commercial  law,  as  it  is  interpreted  by  our  Courts,  dis- 
charge an  endorser,  and  we  have  now  to  determine  whether  in  view  of 
the  political  state  of  the  country,  when  the  protest  was  made,  he  is,  for 
the  causes  assigned,  equally  exonerated. 

It  is  a  rule  of  the  commercial  law,  that  want  of  protest,  etc.,  is  excused 
by  proof  that  these  requirements  were  prevented  by  inevitable  casualty 
or  superior  force;  and,  also,  that  if  the  political  state  of  the  country  ren- 
ders it  impossible  for  the  holder  of  negotiable  instruments  to  act,  they 
will  not  be  required.  Chitty  on  Bills,  360  and  480.  Edwards  on  Bills  and 
Promissory  Notes,  458,  392  and  492.  Story  on  Bills,  sec.  286.  The  doc- 
trine rests  upon  the  maxim,  imposftibihum  nulla  ohligalio  est. 

We  must,  therefore,  ascertain  whether  the  holder  of  the  note  sued  on, 
having  at  his  command  some  practicable  and  ready  means  of  giving  to 
the  endorser  notice  of  the  protest,  at  the  earliest  moment  after  the  pro- 
test, should  not  have  resorted  to  it,  to  hold  him  liable.  The  writers  on 
mercantile  law  inform  us  that  there  are  three  modes  of  serving  notices  of 
protest:  Ist,  by  mail,  2d,  by  ordinai-y  conveyance,  and  3d,  by  special  mes- 
senger. The  usual  mode  is  by  mail;  but  when,  as  in  the  present  case,  it 
was  publicly  known,  that  the  whole  mail  sewjce  above  New  Orleans  was 
broken  up,  it  was  a  vain  thing  to  put  the  notice  into  the  post-office.  This 
Court,  in  Jjoperle  v.  Landrt/,  5  N.  S. ,  lays  down  a  sensible  rule.  It  holds 
that  where  notice  may  be  conveyed  by  mail,  it  suffices  to  put  it  in 
time,  properly  directed,  in  the  post-office;  but  where  the  notice  cannot  be 
conveyed  by  mail,  it  is  idle  to  put  it  into  the  post-office;  for  the  post-office 
affords  a  safe  means  of  conveyance,  but  not  a  legal  place  of  deposit  for 
notices.  See  also  Union  Bank  v.  Campbell,  2  An.  759.  When  the  law 
requires  steps  of  diligence  to  convert  conditional  into  absolute  obliga- 
tions, it  will  not  permit,  as  a  substitute  for  such  steps,  vain  and  idle  cere- 
monies. The  law  merchant,  which  recognizes  the  mail  as  a  legal  means 
of  serving  notices,  supposes  it  to  be  a  practicable  one;  and  it  requires,  if 
there  is  no  mail,  that  the  notice  be  sent  by  the  earliest  conveyance. 
Chitty  on  Bills,  516,  522,  504,  506,  518,  and  Edwards  on  Bills,  pages  572 
and  573. 

Was  it  impossible,  or  even  impracticable,  to  serve  a  notice  of  protest  on 
the  defendant  at  or  within  a  reasonable  time  after  the  protest,  in  any 
other  way  than  by  depositing  it  in  the  post-office? 

All  that  district  of  country,  in  which  lies  the  parish  of  Assumption, 
wafl  occupied  and  controlled  bj  the  United  States  forces  from  October, 
1862,  until  June,  1863,  when  it  was  occupied  temporarily  by  the  Confede- 
rate army.  At  the  time  when  the  protest  was  made,  commercial  inter- 
course between  the  inhabitants  of  New  Orleans  a^d  those  of  the  parish 
of  Assumption,  was  not  unlawful;  for,  on  the  16th  of  August,  1861,  by  a 
proclamation  of  the  President  of  the  United  States  (issued  in  pursuance 
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of  the  fifth  section  of  an  act  of  Congress,  approved  13th  July,  1861),  it 
was  declared,  *'that  the  inhabitants  of  the  State  of  Louisiana,  and  other 
States  mentioned  (except  the  inhabitants  of  that  part  of  the  State  of 
Virginia,  lying  -west  of  the  Alleghany  mountains,  and  of  such  other  parts 
of  that  State,  and  the  other  States  as  may  maintain  a  loyal  adhesion  to 
the  Union  and  the  Constitution,  or  may  he  from  time  to  time,  occupied  and 
controlled  by  forces  of  the  United  States,  engaged  in  the  dispersion  of 
said  insurgents)  are  in  a  state  of  insurrection,  and  that  all  commercial 
intercourse  between  the  same  and  the  inhabitants  thereof,  wUh  the  excep- 
tion a/orescndy  and  the  citizens  of  other  States,  and  other  parts  of  the 
United  States,  will  remain  unlawful  until  such  insurrection  shall  cease  or 
has  been  suppressed.'' 

There  was,  therefore,  no  legal  impediment  at  that  time,  nor  could  it 
have  been  contrary  to  pubhc  order,  to  serve  a  notice  of  protest  on  an 
endorser,  residing  in  th.e  parish  of  Assumption.  Nor  in  point  of  fact, 
was  it  then  impossible,  or  even  impracticable  to  serve  a  notice  on  such 
endorser,  either  by  ordinary  conveyance  or  by  a  special  messenger,  for 
there  was  then  free  communication  for  loyal  citizens  of  the  United  States, 
between  the  city  and  the  residence  of  the  defendant,  and  there  was  no 
lack  of  public  conveyances  plying  between  these  two  points,  and  passing 
directly  before  the  defendant's  house,  by  means  of  which  any  notice 
addressed  to  him  would  unquestionably  have  reached  him. 

But  the  plaintiff  invokes  the  maxim  impossibilium  nulla  ohligatio  est,  and 
says,  that  he  was  not  obliged,  under  the  circumstances,  to  give  notice  at 
all,  and  he  refers  us  to  authorities  which  recognize  the  maxim;  but  all 
those  authors  suppose  a  physical  or  moral  impossibility  as  an  excuse  for 
omitting  to  give  notice  of  protest  to  a  party,  and  we  have  seen  that  there 
was  neither  the  one  nor  the  other  in  the  present  case. 

He  further  contends  that,  the  Legislature  having  prescribed  the  manner 
of  giving  notice  of  protest,  the  holder  is  not  compelled  to  adopt  any 
other,  and  he  refers  us  to  the  act  of  9th  March,  1855. 

The  provisions  of  this  act,  in  relation  to  the  mode  of  serving  protests 
by  a  notary,  and  the  effect  that  the  law  attaches  to  his  certificate,  are  not 
different,  in  this  particular,  from  the  provisions  of  the  act  of  1827,  and  it 
has  been  repeatedly  held,  in  regard  to  this  last  act,  that  it  did  not  change 
the  general  commercial  law,  in  regard  to  the  diligence  to  be  used  in 
serving  notices  of  protest,  and  that  that  law,  merely  provided  a  new 
mode  of  proving  such  diligence."  See  the  numerous  cases  collected  in 
1  Hen.  Dig.,  p.  200,  J  4,  and  209,  J  5. 

If  that  means  can  be  resorted  to,  the  law  deems  it  sufficient,  and  clothes 
the  notary's  certificate  as  to  the  manner  in  which  he  served  notices  with 
legal  authenticity ;  but,  if  that  mode  cannot  be  used  at  all,  the  holder  of 
commercial  paper  is  not  excused,  if  he  has  not  otherwise  used  any  other 
practicable  way  of  bringing.home  notice  to  the  party  whom  he  wishes  to 
charge,  and,  as  such  practicable  means  was  readily  available,  we  concur 
with  the  decision  of  Vechton  v.  Fruyn,  3  Kernan,  549,  that  **  as  the  mail 
could  not  be  used,  it  was  the  duty  of  the  holder  to  adopt  some  other 
means  which  would  be  the  most  certain  to  bring  the  notice  home  to  the 
endorser."  * 

In  any  contingency,  had  the  notice  put ;  into  the  post-office  been  duly 
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transmitted  by  mail.,  it  would  not  have  been  legally  served  upon  the 
endorser,  for  it  was  not  properly  addressed  to  him  at  Napoleonville,  as 
the  post-office  of  that  place  was  neither  the  one  nearest  to  his  residence, 
nor  that  at  which  he  was  in  the  habit  of  receiving  his  letters,  news- 
papers, etc. 

This  Court  has  frequently  recognized  the  rule  of  the  commercial  law, 
with  regard  to  notices  of  protest,  that  so  far  as  it  requires  notices  to  be 
sent  to  the  nearest  post-office,  subject  to  many  exceptions,  one  of  which 
is  where  the  party  to  be  notified  is  in  the  habit  of  receiving  his  letters 
at  a  more  distant  post-office,  or  by  a  more  circuitous  route,  and  that  that 
fact  is  known. 

The  great  object  of  the  law,  says  the  Court,  is  to  give  notice  in  as 
speedy  and  a  convenient  manner  as  can  be  done,  and  when  there  is  a 
reasonable  compliance  with  this  rule  it  is  sufficient. 

Becognizing  these  principles  of  the  commercial  law,  we  are  satisfied, 
from  a  careful  examination  of  the  whole  evidence  in  this  case,  that  the 
defendant  does  not  come  within  any  of  the  exceptions  to  the  rule  which 
requires  notice  to  be  sent  to  the  nearest  office. 

There  is  much  analogy  between  the  present  case  and  that  of  Beenei  v. 
Toumillon,  6  Rob.  p.  500. 

The  briefs  of  both  counsel,  for  the  plaintiff  and  defendant,  are  ably 
prepared,  but  the  argument  of  the  plaintiff  has  not  brought  us  to  a  dif- 
ferent conclusion  from  the  one  reached  by  the  Judge  of  the  lower  Court, 
who  rendered  judgment  in  favor  of  the  defendant. 

The  evidence  offered  by  the  defendant  during  the  progress  of  the 
trial,  to  prove  that  Albemarle  and  not  the  Napoleonville  post-office  was  his 
post-office,  was  objected  to  by  the  plaintiff  on  the  ground  that  there  was 
no  allegation  in  the  answer  to  let  in  the  proof,  and  to  put  him  upon  his 
guard  ;  but  the  Court  having  received  the  evidence,  a  bill  of  exceptions 
was  reserved. 

The  evidence  was  clearly  inadmissible,  under  the  general  issue,  [PoUard 
et  at,  V.  Cook  ef  aly  4  Rob.  p.  199),  and  the  objection  to  it  properly 
overruled. 

It  is,  therefore,  for  the  reasons  above  stated,  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  be  and  the  same  is  hereby 
affirmed,  at  the  costs  of  the  appellant. 

Labattve,  J.  recused. 


No.  1180. — O.  L.  BiiANCHABD  V.  H.  H.  Luce. 

In  a  suit  for  the  Mttlement  of  a  general  oommeroial  partnership  between  the  partners,  a  mandate  of 
■equeetration  ie  the  only  conservatory  remedy  to  which  the  plaintiff  can  resort.  The  property  i» 
owned  jointly,  and  is  undivided,  and  as  the  plaintiff  i»  entitled  to  an  equal  share  with  the  other 
paxtnere,  of  every  portion  of  it,  the  whole  of  it  must  be  sequestered. 

Points  not  raised  in  the  lower  Court,  will  not  be  noticed  in  the  Supreme  Court,  unless  a  formal  writ- 
ten assiinunent  of  errors  has  been  made. 

APPEAL  from  the  Third  District  Court,  Parish  of  Lafourche,  GateSy  J. 
Taylor  Beattie,  for  plaintiff  and  appellee.     Clay  Kfioblock,  for  defen- 
dant and  appellant. 
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Ilsley,  J.  This  is  an  appeal  from  the  jadgment  of  the  District  Court 
of  Lafourche,  in  a  suit  for  the  general  settlement  of  a  commercial  part- 
nership, overruling  a  motion  on  the  part  of  the  defendant  to  set  aside  a 
mandate  of  sequestration,  on  the  following  grounds : 

1.  The  writ  of  sequestration  was  not  the  legal  remedy. 

2.  That  the  affidavit  is  false. 

3.  That  the  affidavit  does  not  disclose  any  specific  sum  as  due  to  the 
plaintiff. 

4.  That  the  security  on  the  bond  is  not  solvent. 

5.  That  the  lease  of  the  coffee-house  was  in  the  name  of  Luce  only. 
G.  That  no  cause  for  the  writ  is  shown,  aud  that  it  is  a  harsh  measure. 

I.  The  Court  did  not  err  in  granting,  upon  a  proper  showing,  the  man- 
date for  the  sequestration  of  the  partnership  effects.  The  property  was 
owned  jointly,  and  was  undivided,  and  as  the  plaintiff  was  entitled  to  one- 
half  of  every  portion  of  it,  it  was  necessary  that  the  whole  of  it  should  be 
sequestered.     Art.  275  C.  P.  i  2.     JSei/tio  v.  JSorel,  11  La.  144. 

In  Joorv.  Ci'aig,  3  An.  268,  the  Court  said:  "The  Code  of  Practice 
provides  remedies  for  any  contingency  which  may  accompany  the  pro- 
I>erty  in  litigation,  and  sequestration  was  the  only  conservatory  remedy 
to  which,  in  this  case,  the  plaintiff  could  have  resorted.  There  is  no  con- 
flict between  the  opinion  expressed,  in  the  case  of  Shropshire  et  al.  v.  Run- 
selly  2  An.,  &nd  our  ruling  on  this  point. 

II.  Facts  stated  in  an  affidavit  for  a  mandate  of  sequestration,  are,  by 
legal  presumption,  taken  prima  facie  as  true,  on  the  oath  of  the  affiant, 
until  the  contrary  is  shown  by  sufficient  proof  (see  the  case  of  Carter  v. 
Lewis,  15  An.  514) ;  and  no  counter-proof  was  adduced  by  the  defendant. 

in.  Article  275  of  the  Code  of  Practice  does  not  require  an  oath  as  to 
the  amount  due.  This  is  essential  in  certain  provisional  orders,  but  not 
in  the  conservatory  act  of  sequestration,  in  a  case  like  this. 

rv.  The  solvency  of  the  surety  on  the  sequestration  bond,  which  is  in 
due  legal  form,  is  shown  satisfactorily. 

The  fact  of  his  being  the  principal  obligor  on  a  bond  of  administration, 
for  a  large  amount,  is  no  proof  of  insolvency.  It  is  conditional,  and  the 
law  presumes  he  will  do  his  duty  as  a  fiduciary  agent. 

V.  It  is  in  proof  that  the  plaintiff  was  a  joint  tenant  of  the  coffee- 
house. 

YI.  We  are  satisfied,  from  our  inspection  of  the  record,  that  the  plain- 
tiff was  legally  entitled  to  the  mandate  of  sequestration. 

Another  ground  is  urged  in  this  Court,  for  the  first  time,  for  dissolving 
the  writ ;  but,  as  was  held  in  Carter  v.  Lewis,  15  An.  575,  new  points  can- 
not be  made  on  appeal  in  this  Court,  especially  when  there  has  been  no 
formal  written  assignment  of  errors. 

For  the  reasons  stated,  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  at  the  costs  of  the  appellant. 
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No.  58. — ^R.  C.  WicKUFFE,  (lovemor,  r.  F.  M.  Dawson  et  al. 

The  hosband  havinff  signed  the  bond  with  his  wife,  his  authorixation  is  implied. 
A  married  woman,  proi>erI]r  authorixed.  may  bind  herself  as  surety  for  any  other  person  tnan  her 
husband. 

APPEAL  from  the  District  Court,  Parish  of  Madison,  Farrar,  J. 
James  yolan,   for  plaintiff  and  appellant.     R.    D.  Jordan  and  F. 
FuseleiTf  for  defendants  and  appellees. 

Tauafebbo,  J.  This  is  a  suit  against  F.  M.  Dawson,  sheriff  of  the 
parish  of  Madison,  for  arrearages  on  his  collection  of  taxes,  alleged  to  be 
$21,649  52.  His  bond  was  signed  by  Samuel  Anderson.  Henry  S.  Daw- 
son and  his  wife,  Frances  E.  Dawson,  as  sureties.  Suit  was  instituted  on 
the  bond  against  principal  and  sureties,  the  latter  being  bound  jointly. 
The  plaintiff  prays  judgment  for  the  whole  amount  against  the  principal, 
and  for  judgment  likewise,  for  the  same  sum,  against  Frances  E.  Dawson, 
the  wife,  and  Samuel  Anderson,  jointly,  alleging  the  insolvency  of  Henry 
S.  Dawson  at  the  time  of  the  execution  of  the  bond,  and  averring  the  wife 
to  be  the  real  surety,  and  that  her  husband  subscribed  the  act  merely  as 
authorizing  his  wife  to  obligate  herself. 

Anderson  and  Henry  S.  Danson,  in  their  separate  answers,  set  up  vari- 
ous illegalities  in  the  bond,  denied  that  they  were  bound  by  it,  and  if 
bound  at  all,  it  was  only  to  the  extent  of  one-fourth  each  of  the  liability. 
Mrs.  Dawson,  in  her  answer,  averred  that  the  obligation  was  without  con- 
sideration ;  that  she  signed  the  bond  without  the  authorization  pf  her  hus- 
band, and  that  she  is  not  bound  by  it. 

Judgment  was  rendered  in  the  Court  below,  for  the  whole  sum,  against 
the  principal,  and  against  Henry  S.  Dawson  and  Anderson,  for  one-third 
of  the  sum  each,  with  interest,  as  set  forth  in  the  judgment.  The  plain- 
tiff appealed. 

We  think  the  judgment  of  the  lower  Court  erroneous,  in  exonerating 
Mrs.  Dawson  as  one  of  the  sureties.  The  husband  having  signed  the 
bond  with  her,  his  authorization  is  implied.  The  obligation  is  one  of 
suretyship,  and  it  is  joint.  The  disability  under  which,  as  a  general  rule, 
the  wife  is  placed  by  our  law,  to  contract  for  or  with  her  husband,  unless 
it  be  shown  that  the  obligation  inures  to  her  benefit,  does  not  incapaci- 
tate her  from  contracting,  as  in  this  case,  in  favor  of  third  persons.  In 
the  case  of  Farrel  v.  Toe  el  al.  2  An.  903,  it  was  decided  that  a  married 
woman,  properly  authorized,  may  bind  herself  as  surety  for  any  other  per- 
son than  her  husband.  This  decision  was  reaffirmed  in  the  case  of  Bob- 
erls  V.  WilkinsoYiy  in  5  An.  370,  by  Chief  Justice  Eustis,  after  an  elaborate 
review  of  the  Spanish  and  French  laws,  and  of  the  jurisprudence  of 
France  on  this  subject. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  amended,  so  as  to  include  the  defendant  Frances  E. 
Dawson,  against  whom  judgment  is  hereby  rendered  for  a  like  sum  with 
that  adjudged  against  the  other  two  sureties,  viz  :  seven  thousand  two 
hundred  and  sixteen  dollars  and  fifty  cents,  with  interest  at  the  rate  of 
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two  per  cent,   per  month,  from  the  Ist  day  of  December,  1858,  until 
paid. 

It  is  farther  ordered,  adjudged  and  decreed,  that  the  costs  in  the  lower 
Court  be  paid,  m  solido,  by  all  the  defendants,  the  costs  of  this  appeal  to 
be  paid  by  Mrs.  Frances  E.  Dawson,  defendant. 


Xo.  1214.— Eugene  W.  Blake  v.  Winchester  Hall — And  Matters  Rela- 
ting to  the  Successioti  of  Celeste  Bel.\ngeb,  deceased. 

The  absence  of  the  requisite  United  Btates  internal  revenue  Btampson  letters  of  adiuinistration,  and 
the  papers  in  the  proceeding  for  the  appointment  of  the  adminiHt.rator,  im  fatal  to  his  appoint- 
ment. 

The  prohibition  of  parol  evidence,  acrainst  or  beyond  the  contents  of  an  act,  only  extendb  to  the  per 
Hons  who  wore  partie»  to  it. 

In  caeo  of  an  inaolrent  estate,  the  oath  of  the  several  parties  creditors  is ;» iumjanr  proof,  an  required 
by  law,  to  entitle  such  creditors  to  vote  in  the  election  of  a  syndic. 

i  PPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gales,  J. 
XX.    R.  IK  Jordan  and  E.  W.  BldkCy  for  Tanner's  heirs.     TtnfUtr  Be(tUh\ 
for  Abel  Russell.     Winchester  Hall  and  Louis  Busfi,  for  opponents. 

Taliaferbo,  J.  These  cases  are  somewhat  interwoven  with  each  other, 
and  counsel  having  consented  that  the  evidence  taken  in  the  first  shall 
apply  to  the  last,  it  will  be  convenient  to  consider  them  together. 

The  succession  of  Mrs.  Celeste  Belanger,  deceased,  late  Tvidow  of 
Lemuel  Tanner,  deceased,  was  opened  in  the  parish  of  Terrebonne,  in 
the  summer  of  1864.  In  October  of  the  same  year,  J.  F.  Thompson  peti- 
tioned for  the  administration  of  the  estate.  An  inventory  was  made, 
without  an  order  of  Court,  and  no  further  proceedings  were  taken,  until 
the  3d  day  of  August,  1865,  when  Winchester  Hall  filed  an  application  to 
be  appointed  administrator,  predicating  it  upon  Thompson's  waiver  of 
his  right,  and,  as  he  alleges,  at  the  instance  of  several  creditors  of  the 
succession,  having  claims  against  it.  jfotices  of  this  application  were 
posted  up  at  three  different  places  in  the  town  of  Houma,  there  being  at 
the  time  no  newspaper  published  in  the  parish.  He  filed  his  bond,  which 
was  accepted,  and  letters  of  administration  were  granted  to  him  on  the 
16th  of  August,  without  the  requisite  internal  revenue  stamps  being  aflix- 
*xl  to  any  of  the  official  papers.  Louis  Bush  deposited  stamps  for  this 
piirpose  in  the  clerk's  office,  on  the  24th  of  August,  but  they  were  not 
affixed.  Blake,  the  plaintiff  in  this  suit,  acting  (as  he  avers)  at  the  in- 
stance of  several  of  the  heirs  of  the  estate,  filed  an  opposition  to  Hall's 
appointment,  on  the  19th  of  August,  and  declares  that  the  proceeding  of 
Hall  was  taken  against  the  wishes  of  the  heirs,  and  without  notice  to 
them.  He  prayed  to  be  appointed  administrator,  and  that  the  appoint- 
ment of  Hall  be  annulled. 

Francis  L.  Mead,  by  Winchester  Hall,  his  attorney,  opposed  Blake's 
pretensions,  setting  himself  up  as  a  creditor,  and  praying  that  Hall  be 
continued  as  administrator. 

The  case  came  on  for  trial  on  the  14th  of  September.     Judgment  was 
rendered,  decreeing  the  appointment  of  Hall  a  nullity,  and  awarding  the 
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administration  to  two  of  the  heirs  of  Mrs.  Tanner,  Elizabeth  Jordan,  wife 
of  R.  D.  Jordan,  and  to  Franklin  Tanner,  jointly,  **  upon  their  compli- 
ance with  the  law  in  such  cases. "  Hall  Hied  a  motion  for  a  new  trial.  On 
the  25th  of  September,  the  motion  for  a  new  trial  being  overruled.  Hall, 
by  motion  in  open  Court,  appealed,  and  tiled  his  appeal  bond.  Ten  days 
having  elapsed  in  the  meanwhile,  without  the  appointees,  Jordan  and 
Tanner,  having  given  security,  two  motions  were  filed  in  Court — one  on 
the  part  of  the  two  heirs  who  had  received  the  conditional  appointment, 
to  be  continued  in  their  office  provisionally,  until  the  appeal  should  be 
determined ;  the  other  by  sundry  creditors,  asking  the  removal  of  the 
heirs,  and  the  continuance  or  appointment  of  Hall  as  administrator.  Ou 
the  first  of  these  motions,  the  Court  retained  Jordan  and  Tanner,  extend- 
ing the  time  for  furnishing  security  to  thirty  days,  and  overruled  the 
other  motion. 

From  the  judgment  decreeing  the  extension  of  time  to  the  joint  x^ro vi- 
sional administrators.  Mead,  one  of  the  creditors,  alone  appealed.  This 
appeal,  forming  one  branch  of  this  litigation,  is  now  before  this  Court, 
and  will  be  disposed  of  separately. 

The  controversy  now  assumed  a  different  aspect.  The  creditors  became 
clamorous.  A  writ  of  sequestration  was  sued  out  by  J.  I.  Adams  &  Co., 
against  the  property  of  the  estate,  and  it  was  taken  into  the  hands  of  the 
sheriff.  The  heirs  appointed  in  September,  1865,  had  caused  an  inven- 
tory and  appraisement  to  be  made  of  the  whole  estate,  in  November  of 
that  year,  by  which,  it  appeared,  the  entire  property  was  estimated  to  be 
worth  thirty-three  thousand  dollars  ;  whereas,  about  a  year  before,  the 
appraisement  of  the  same  property,  taken  on  Thompson's  proceedings 
for  the  administration,  amounted  to  over  one  hundred  and  ninety  thous- 
and dollars.  At  the  May  term,  1866,  of  the  District  Court  for  the  parish 
of  Terrebonne,  various  creditors  united  in  a  petition  to  the  Court,  repre- 
senting that  there  was  no  legal  representative  of  the  estate,  the  property 
in  a  precarious  condition ;  that  the  persons  named  as  administrators  had 
failed  to  furnish  the  required  security,  and  that  a  state  of  things  existed 
which  required  that  the  estate  should  be  declared  insolvent,  a  meeting  of 
the  creditors  called,  and  a  syndic  appointed.  An  order  in  consonance 
with  the  prayer  of  the  petition  was  rendered  by  the  Court,  and  a  meeting 
of  the  creditors  called  for  the  13th  of  July,  1866.  The  creditors  convened 
pursuant  to  the  order.  Winchester  Hall  and  Robert  C.  Moore  were  voted 
for  in  the  election  of  syndic.  By  the  return  of  the  notary,  who  presided 
at  the  meeting,  it  appeared  that  Moore  had  received  votes  carrying  the 
majority  in  amount.  At  the  ensuing  November  term  of  the  Court,  an  op- 
position was  filed  to  the  homologation  of  the  proceedings,  complaining 
of  various  illegalities  in  the  election,  and  prayiug  that  Hall  be  recognized 
as  the  choice  for  syndic.  The  opposition  was  overruled,  and  Moore  was 
decreed  to  be  duly  elected.  A  motion  for  a  new  trial  was  overruled,  and 
Thompson  and  other  creditors  making  the  opposition  have  appealed. 

Before  entering  into  the  review  of  the  proceedings  of  the  meeting  of 
creditors,  it  is  proper  to  remark,  that  about  a  month  previous  to  the  term 
of  Court  at  which  this  case  was  tried.  Hall  was  appointed  provisional  syn- 
dic, and  that  this  appointment  was  made  at  the  instance  of  a  number  of 
the  creditors. 
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Against  the  opposition  and  application  of  the  plaintiff  Blake,  for  the 
administration  of  the  estate,  the  defendant  Hall  filed  an  exception,  the 
snbetance  of  which  is,  that  the  action  is  revocatory  in  its  character,  and 
can  only  be  conducted  by  a  strict  observance  of  all  the  formalities  required 
in  a  regular  suit,  such  as  entry  of  default,  judicial  delays,  etc.  The  ex- 
ception being  overruled,  he  answered  by  avening  that  he  had  been  regu- 
larly appointed  administrator,  after  having  complied  with  the  require- 
ments of  law;  that  the  proceedings  were  all  regular,  and  that  no  cause  for 
his  removal  existed. 

It  was  shown  on  the  trial,  that  no  internal  revenue  stamps  had  been 
affixed  to  any  of  the  papers  forming  the  record  of  proceedings  in  rela- 
tion to  the  estate,  and  that  the  notices  of  his  application  had  not  been 
posted  up  at  three  different  places  in  the  parish,  in  the  manner  required 
by  law,  in  cases  where  there  is  no  newspaper  published  in  the  parish.  By 
the  ulterior  proceedings  in  the  sequel  of  tiie  controversy,  it  is  shown  that 
the  defendant  was  appointed  provisional  syndic  ;  that  he  accepted  the 
office,  and  took  an  oath  to  discharge  its  duties.  He  received  a  large  vote 
ut  the  meeting  of  the  creditors,  for  the  office  of  syndic,  and  he  is  now  by 
counsel  before  this  Court,  contesting  the  right  of  his  competitor  to  that 
office,  and  asking  to  be  recognized  either  as  administrator  or  syndic. 

It  is  urged  on  the  other  side,  with  much  force,  that  the  acceptance  by 
the  defendant  of  the  office  of  provisional  syndic,  and  claiming  to  bo 
elected  syndic,  is  virtually  an  acquiescence  in  the  judgment  decreeing  the 
nullity  of  his  appointment  as  administrator.  That  judgment,  we  are 
satisfied,  was  properly  rendered.  The  want  of  the  revenue  stamps  was 
fatal  to  the  defendant's  pretensions  to  the  office  of  administrator.  With 
the  fact  before  his  eyes,  that  neither  the  bond,  appraisement,  or  letters  of 
administration  had  stamps  upon  them,  the  judge  could  not  do  otherwise 
than  treat  the  appointment  as  a  nullity.  The  bare  inspection  of  the 
instruments  was  conclusive.  The  revenue  laws  of  the  United  States  de- 
clare *'  that  it  shall  not  be  lawful  to  record  any  instrument,  document  or 
paper,  required  by  law  to  be  stamped,  unless  a  stamp  or  stamps  of  the 
proper  amount  shall  have  been  affixed ;  and  the  record  of  any  such 
instrument,  upon  which  the  proper  stamp  or  stamps  shall  not  have  been 
affixed,  shaU  be  utterly  void,  and  shall  not  be  used  in  evidence."  U.  S. 
Statutes  at  large,  vol.  13,  p.  292, 1 152.  Bonds  for  the  performance  of 
the  duties  of  any  office,  and  letters  of  administration,  are  required  to  be 
stamped.     Same  volume,  pages  299  and  300. 

In  the  concurso  of  creditors,  when  the  election  of  syndic  came  on,  a 
strong  opposition  was  made  to  votes  being  given  on  certain  promissory 
notes,  purporting  to  have  been  drawn  by  Washington  Tanner,  as  the 
agent  of  his  mother,  the  late  Mrs.  Belanger.  It  was  objected  against 
these  notes,  that  they  were  executed  after  the  mandate  given  by  Mrs. 
Belanger  to  Washington  Tanner  had  expired,  and  that  they  have  no 
binding  force  as  debts  of  her  succession. 

The  mandate  was  executed  before  the  recorder  of  the  parish  of 
Lafourche,  in  regular  notarial  form,  on  the  9th  of  January,  1857.  It 
confers  general  powers  to  manage  the  affairs  of  her  plantation,  a  large 
sugar  estate  in  the  parish  of  Terrebonne,  to  sell  and  dispose  of  the  crops, 
and  apply  the  proceeds  to  pay  her  debts,  and  defray  the  expenses  of  the 
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family  and  plantation .  To  facilitate  the  mandatory  in  the  performance 
«»f  the  various  acts  which  he  was  authorized  to  perform,  Mrs.  Belnnger 
rrauted  to  Iiim  the  express  power  to  draw,  in  her  name,  all  drafts  or  notes 
necessary  in  the  liquidation  of  her  debts,  and  in  carrying?  on  the  business 
of  the  plantation. 

This  act  of  procuration  was  accepted  by  the  same  public  act,  one  clause 
of  which  is  in  these  words:  *'  It  is  agreed  further,  that  this  agency  shall 
last  at  least  three  years,  and  as  much  longer,  on  the  same  terms,  as  the 
parties  may  mutually  agi*ee." 

It  is  admitted  by  the  counsel,  maintaining  the  validity  of  these  promis- 
sory notes  that  most,  if  not  all  of  them,  were  executed  more  than  three 
years  after  the  execution  of  the  mandate.  By  the  conditions  of  the  grant 
of  power,  it  might  continue  after  the  expiration  of  three  years,  if  the 
parties  should  mutually  agree  to  its  extension.  Parol  evidence  of  the 
(continuance  of  the  power  was  introduced  and  admitted.  A  bill  of  excep- 
tions was  reserved  by  the  opposing  counsel.  The  objection  is,  that  the 
extension  of  the  agency  cannot  be  proved  by  parol. 

The  rule,  we  apprehend,  applies  only  to  the  parties,  to  the  act.  **  The 
authentic  act  proves  against  a  third  person  rem  ipsam,  that  is  to  say,  that 
the  transaction  which  it  includes  has  intervened.  Pothier  on  Obligations, 
vol.  1,  p.  427,  No.  704.  The  same  author  afterwards  says,  (No.  766,  same 
volume)  it  remains  to  observe  that  the  prohibition  of  parol  evidence 
against  or  beyond  the  contents  of  an  act  only  extends  to  the  persons  who 
were  parties  to  it.  It  cannot  affect  third  parties.  This  doctrine  is  laid 
down,  and  elucidated  by  Judge  Porter  in  the  case  of  Barry  v.  Louiaiana 
Insurance  Compang^  11  Martin,  p.  630,  and  it  has  been  frequently  recog- 
nized in  subsequent  decisions  of  this  Court.  2  L.  157;  3  An.  464;  4 
L.  29. 

The  exception,  we  think,  was  not  well  taken. 

The  ne:xt  objection  is  to  the  vote  of  R.  C.  Moore,  who  made  oath  that 
he  is  the  owner  of  two  notes  deposited  by  him  in  the  Canal  Bank,  as  col- 
lateral security,  and  were  not  for  that  reason  then  in  his  actual  i^ossession. 
The  vote  of  L.  L.  Holcombe  is  contested  on  the  ground  that  the  claim 
he  offered  to  represent  belongs  to  his  wife,  an  interdict,  without  a  curator; 
her  husband,  up  to  the  time  of  the  meeting,  not  having  qualified  in  that 
capacity.  Mrs.  Holcombe,  it  appears,  is  one  of  the  heirs,  and  it  is  claimed 
that  she  has  a  tacit  mortgage  against  the  property  growing  out  of  her 
rights  in  her  father*8  estate. 

The  view  we  have  taken  of  the  claims  of  Hall,  to  the  administration  of 
the  estate,  renders  it  unnecessary  to  pass  upon  the  opposition  to  the 
votes  of  Pugh,  Bruff  and  Roussel. 

The  correctness  of  those  different  claims,  supported  by  the  oaths  of  the 
several  parties,  and,  in  the  case  of  the  notes  executed  by  Waahington 
Tanner,  as  agent,  by  some  evidence  of  the  extension  of  the  agency,  we 
think  the  iirimn  favie  proof  required  by  law,  to  entitle  claimants  to  vote 
in  the  election  of  syndic,  has  been  made  by  the  parties;  and  the  more 
«o,  because  we  find  in  the  record  no  testimony  of  any  kind  of  a  rebutting 
character.  Were  the  votes  of  Holcombe  and  Moore  excluded,  the  entire 
amount  would  still  largely  preponderate  in  Moore's  favor. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
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District  Court  rendered  on  the  14th  of  September,  1865,  be  affirmed  so 
far  as  it  annnlls  the  appointment  of  Winchester  Hall,  administrator  of  the 
estate  of  Celeste  Belanger,  deceased;  and  it  suificientlj  appearing  that  the 
appointment  of  Elizabeth  Jordon  and  Franklin  Tanner,  as  coadministra- 
tors of  said  succession,  has  become  nugatory  through  their  failure  to  fur- 
nish security  according  to  law,  for  the  faithful  discharge  of  the  duties  of 
administrators,  and  their  appointment  being  suspended  by  the  proceed- 
ings in  insolvency,  it  is  further  ordered  that  the  said  judgment,  as  far  as 
it  relates  to  the  appointment  of  said  Elizabeth  Jordan  and  Franklin 
Tanner  to  said  office,  be  annulled,  ayoided  and  reversed,  the  appellees 
paying  the  costs  of  this  appeal,  and  the  appellant  the  costs  in  the  Court 
below.  It  is  further  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court,  rendered  on  the  30th  of  November,  1866,  homolo- 
gating the  proceedings  of  the  meeting  of  creditors  and  appointing  Robert 
C.  Moore  syndic,  be  affirmed,  with  costs  in  both  Couris. 


723. — ^Benoist  KELiiEB  V.  Theodobe  Blanchabd,  Sheriff,  et  al. 

Whenever  the  thinir  sold  remains  in  poaseasion  of  the  vendor,  the  law  presumes  that  the  sale  is  simu- 
lated, and  as  against  third  persons  this  presumption  must  be  rebutted  by  proof. 

The  payment  of  a  prioe  leas  than  that  stipulated  in  the  act  of  sale,  does  not  make  a  simulated  sale. 

Defendant  cannot  seixe  real  property  sold,  by  his  debtor,  after  the  authentic  act  of  sale  is  recorded: 
and,  when  enjoined  by  the  purchaser  from  selling  the  property,  set  up  the  defense  that  the  sale  was 
fraudulent;  in  such  a  case  his  defense  is  confined  to  the  .question  of  simulation.  He  must  resort 
to  the  direct  action  of  nullity,  to  set  aside  the  sale  on  account  of  fraud. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  J. 
S.  MaUheiPS,   for  plaintiff  and  appellee.     O.   Lauve,  for  defendant 
and  appellant. 

Hyman,  C.  J.  Xavier  Lambert,  having  a  judgment  against  Philip  Hee- 
lein,  issued  execution  thereon,  caused  to  be  seized  by  Theodore  Blanchard, 
sheriff,  under  the  authority  of  the  execution,  a  lot  in  the  town  of  Plaque- 
mine,  parish  of  Iberville,  known  as  the  "Iberville  Hotel,"  and  also  a 
frame  building  in  front  of  the  lot,  occupied  as  a  post-office  and  warehouse, 
and  was  proceeding  to  sell  the  same  as  the  property  of  Heelein. 

Benoist  Keller,  the  plaintiff,  obtained  an  injunction  prohibiting  Lam- 
bert and  the  sheriff  from  selling  the  property  seized,  on  the  ground  that 
he  was  the  owner  of  the  same  by  a  notarial  act  of  sale  made  to  him  by 
Heelein,  on  the  9th  day  of  August,  1860.  He  prayed  that  the  property 
might  be  released  from  seizure,  etc. 

The  defendant,  Lambert,  averred  in  answer  that  the  sale  was  simulated 
and  fraudulent,  and  prayed  for  the  dissolution  of  the  injunction,  and  for 
damages. 

The  District  Judge  rendered  judgment  against  the  defendants,  perpetu- 
ating the  injunction,  and  ordering  the  property  seized  to  be  released  from 
seizure. 

From  this  judgment  the  defendant,  Lambert,  has  taken  an  appeal. 
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The  evidence  shows  that  Philip  Heelein  continued  to  remain  on  the 
property  after  the  act  of  sale  was  passed. 

Whenever  the  thing  sold  remains  in  the  possession  of  the  vendor,  the 
law  presumes  that  the  sale  is  simulated,  and  as  against  third  persons,  thin 
presumption  must  be  rebutted  by  proof.     C.  C.  2456. 

The  price  that  plaintiff  bought  the  property  for  was,  in  the  act  of  sale, 
stated  to  be  three  thousand  dollars.  The  act  declared  that  he  paid  $1,668, 
cash,  as  a  part  payment  of  the  price,  and  that  for  the  remainder  of  the 
price,  say  91,332,  he  bound  himself  to  pay  a  mortgage  of  that  amount  on 
the  property  sold. 

The  act  of  sale  made  plaintiff  responsible  for  this  sum  of  $1,332,  which 
he  was  bound  to  pay,  and  if  the  statement  of  the  payment  of  $1,668  was 
untrue,  this  assumption  of  the  payment  of  $1,332  was  a  consideration,  a 
price.  Even  if  below  the  value  of  the  property  it  was  no  less  a  price  for 
the  property  sold,  and  there  is  proof  that  he  paid  a  part  of  this  price. 

The  payment  of  a  price  for  a  thing  sold,  less  than  that  stated  in  the  act 
of  sale,  does  not  make  a  simulated  sale. 

A  simulated  sale  of  a  thing  results  when  parties  pass  a  formal  act  of 
sale  of  the  thing,  for  which  no  price  is  given,  nor  intended  to  be  given. 

The  evidence  proves  that  there  was  a  real  sale  of  the  property  in  con- 
troversy, by  Heelein  to  plaintiff. 

Defendant  contends  that  the  sale  could  produce  no  effect  against  him 
until  the  act  of  sale  was  recorded  in  the  office  of  the  Recorder  of  the 
parish  of  Iberville. 

This  position  cannot  be  denied,  (see  the  act  entitled  an  act  in  relation 
to  registry,  approved  March  15,  1855)  but  the  act  of  sale  was  recorded  in 
the  office  of  the  recorder  (as  shown  by  his  certificate)  on  the  2d  May, 
1861. 

The  law  considered  that,  as  to  third  persons,  the  property  was  Heelein *r 
until  the  act  of  sale  was  recorded  in  the  office  of  the  recorder,  and, 
therefore,  any  rights  or .  liens  that  a  third  person  had  acquired  on  the 
property,  as  against  Heelein,  before  the  act  of  sale  was  recorded,  are 
valid. 

There  is  no  proof  that  defendant  acquired  any  right  or  lien,  by  seizure 
or  otherwise,  on  the  property  sold  to  plaintiffs,  previous  to  the  recording 
of  the  act  of  sale.  Indeed  there  is  no  proof  of  seizure,  except  what  the 
allegations  of  plaintiff  establish,  and  they  do  not  show  that  the  seizure 
was  made  before  the  act  of  sale  was  recorded. 

Defendant  cannot  seize  real  property  sold  by  his  debtor  after  the 
authentic  act  of  the  sale  of  the  same  is  recorded,  and  when  enjoined  by 
the  purchaser  from  selling  the  property,  set  up  the  defense  that  the  sale 
was  fraudulent.  Under  such  circumstances,  his  defense  is  confined  to  the 
question  of  simulation.  He  must  resort  to  the  direct  action  of  nullity  to 
set  aside  the  sale  because  of  fraud. 

Judgment  of  the  District  Court  is  affirmed. 

Labauvb,  J.  recused. 
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No.  1168 '.J.— John  H.  Fleetwood  r.  OHARiiES  Bobdis  et  als. 

The  leKal  or  tacit  mort«age.  ozisting  in  favor  of  minors  againat  their  tutor,  cannot  be  eraaed  or  can 
celed.  wit  boat  subatitnting'a  special  mortgage  in  the  stead  thereof,  in  the  manner  prescribed  by 
the  act  of  the  Legislature  of  llth  of  March,  1890,  re-enacted  in  185fi. 

The  law  has  created  the  tacit  mortgago  in  favor  of  minors;  and  its  provisions,  to  cancel  it  by  substi- 
tntxng  a  special  one,  must  be  strictly  observed. 

A  PPEAL  from  the  District  Court,  Parish  of  Assumption,  Beauvais,  J. 
II.  J.  J.  Roman,  for  plaintiff  and  appellant.  A.  Gentile,  for  defen- 
dant and  appellee. 

Labal^te,  J.  This  case  involves  but  one  question  purely  of  law  ;  it  is 
this  : 

Can  the  general  mortgage,  in  favor  of  minors  against  their  tutors,  be 
canceled  and  erased,  without  being  replaced  by  a  special  one,  as  pre- 
scribed by  act  of  llth  March,  1830,  re-enacted  in  1855  ? 

After  the  death  of  his  wife,  who  lo(t  five  minor  children,  issue  of  tbeir 
marriage,  Chas.  Bordis  caused  a  portion  of  the  community  property  to  be 
adjudicated  to  him,  at  the  price  of  estimation,  as  provided  by  Art.  338  of 
the  C.  C. ;  among  that  property  was  the  undivided  half  of  a  certain  town  lot 
and  buildings,  in  the  town  of  Thibodeaux,  jointly  owned  by  said  com- 
munity and  Dr.  Dominique  Durac,  which  lot  the  said  Bordis  and  Durac 
subsequently  sold  for  $4,500,  payable  in  five  installments,  to  John  H. 
Fleetwood,  the  said  Charles  Bordis  binding  himself,  in  the  act  of  sale  to 
have  erased  and  canceled,  within  a  reasonable  delay,  the  tacit  mortgage 
bearing  on  said  property  in  favor  of  his  minor  children. 

Pursuant  to  this  agreement,  he  applied  to  the  District  Court  of  the 
parish  of  Assumption,  by  a  petition,  in  which  he  alleged  the  said  sale, 
that  he  had  bound  himself  to  procure  the  erasure  of  the  tacit  mortgage 
bearing  on  the  undivided  half  of  said  lot,  in  favor  of  his  minor  children; 
that  by  reason  of  the  losses  sustained  by  him  during  the  late  war,  in  slaves 
and  certain  debts,  he  is  not  able  to  procure  to  his  children  a  good  educa- 
tion, without  the  sum  due  him  by  said  Fleetwood ;  that  his  only  son 
(Gaston)  is  now  nineteen  years  old,  and  petitioner  desires  to  afford  him 
the  benefit  of  a  liberal  education,  so  as  to  enable  him  to  become  the  sup- 
porter of  his  younger  sisters  ;  that  he  desires,  likewise,  his  daughters  to 
receive  a  liberal  education  ;  that  there  is,  belonging  to  the  succession,  a 
lot  of  ground  situated  in  Thibodeaux,  valued  in  the  inventory  at  $1,000; 
that  the  dwelling-house  thereon  was  destroyed  by  soldiers  and  contra- 
bands, and  that  said  property  is  now  unproductive  ;  that  petitioner,  if 
permitted  to  recover  the  amount  due  by  Fleetwood,  would  be  able  to  put 
some  buildings  on  said  lot  and  make  it  produce  revenue,  and  thereby  also 
increase  the  security  of  the  rights  of  the  minors. 

That  petitioner  would  desire  the  calling  of  a  family  meeting  of  his  chil- 
dren, for  the  purpose  of  deciding  whether  it  would  not  be  for  the  best  in- 
terest of  the  minors,  after  due  consideration  of  the  facts  above  stated, 
that  the  sale  from  petitioner  to  Fleetwood  be  ratified,  and  that  the  tacit 
mortgage  in  favor  of  said  minors,  on  the  lot  of  ground  sold,  be  raised. 
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Wherefore,  your  petitioner  prays  that  said  family  meeting  be  called, 
and  that  Ozime  Melan^on,  the  under-tator,  be  notified  to  attend  the 
same." 

This  family  meeting  being  duly  ordered,  appeared  together  with  the 
under-tutor,  before  C.  Oarmanche,  recorder,  and,  after  mature  delibera- 
tion, declared  that  they  were  unanimously  of  opinion  that  it  was  for  the 
greatest  interest  of  the  minors  that  the  sale  mentioned  above  be  ratified, 
and  that  the  tacit  mortgage  in  favor  of  the  minors,  bearing  upon  the  lot 
of  ground  sold,  be  raised,  giving  many  reasons  in  detail,  including  those 
alleged  in  the  petition. 

Upon  a  petition  being  presented  to  the  judge  to  that  effect,  he  ordered 
the  homologation  of  said  deliberations  ;  that  the  said  sale  be  ratified  ; 
that  the  special  mortgage  which  may  have  resulted  from  the  adjudication 
of  said  lot  to  Charles  Bordis,  and  the  tacit  mortgage  bearing  against  him 
as  tutor,  in  favor  of  his  minor  children,  be  annulled  and  raised.  This 
judgment  was  rendered  and  signed  on  the  lOfch  July,  1865. 

John  H.  Fleetwood,  the  purchaser  of  said  property,  alleging  his  inte- 
rest in  this  matter,  took  an  appeal  from  said  judgment,  on  the  9th  June, 
1866. 

The  history  of  this  case  shows  that  there  existed  on  this  property  two 
mortgages — one  special,  resulting  from  the  adjudication  to  the  father,  and 
a  tacit  one  from  the  tutorship.     Civil  Code,  Arts.  338  and  3282. 

Charles  Bordis,  the  natural  tutor,  never  offered  to  give,  nor  did  he  give, 
a  special  mortgage,  as  prescribed  by  act  of  11th  March,  1830,  and  re- 
enacted  in  1855,  p.  444,  where  it  is  provided  that  the  surviving  father  or 
mother,  becoming  tutor  or  tutrix,  may  give  a  special  mortgage  for  the  se- 
curity of  the  rights  of  their  children,  and  for  the  faithful  discharge  of 
their  functions,  provided  a  family  meeting  shtdl  declare  that  the  property 
offered  to  be  specially  mortgaged,  is,  in  their  opinion,  of  sufficient  value 
to  secure  the  rights  of  the  minors,  in  capital  and  interest.     J  7. 

That,  in  case  of  adjudication  made,  under  Art.  338  C.  C,  a  special 
mortgage  may  be  given  on  real  property,  not  slaves,  and  shall  have  the 
effect  of  annulling  the  mortgage  arising  from  such  adjudication.     J  8. 

Notwithstanding  the  family  meeting  may  have  found  the  property  suffi- 
cient, it  is  made  the  duty  of  the  judge  to  cause  the  property  offered  to  be 
mortgaged  to  be  appraised  by  experts  ;  and  the  judge  shaU  in  no  case  ac- 
cept the  mortgage,  unless  the  value  of  the  property  exceed,  of  all  prior 
liens,  the  amount  of  the  debts  or  rights  of  the  minors,  by  at  least  twenty- 
five  per  cent,  the  amount  due  the  minors,  to  be  ascertained  by  a  previous 
liquidation,  to  be  made  according  to  law,  and  including  all  interest  which 
will  probably  accrue,     g  13. 

It  is  perceived  that  these  formalities  were  not  and  could  not  be  com- 
plied with  in  these  proceedings,  for  the  simple  reason  that  no  property 
was  offered  to  be  mortgaged  specially.  But  Charles  Bordis  contends  that 
the  present  case  is  governed  by  that  of  Fonieneite  v.  Oezay,  1  An.  236.  It 
appeared  in  that  case,  that  the  house  in  which  the  natural  tutrix 
lived  with  her  children,  was  rapidly  falling  into  decay  and  ruin  ; 
that  it  was  in  a  condition  which  endangered  the  lives  of  herself  and 
children,  and  that,  unless  it  was  soon  repaired,  she  would  be  without  shel- 
ter for  herself  and  family,  and  she  owned  no  other  dwelling,  and  was  des- 
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titute  of  pecuniary  means  TV'itli  which  to  mftke  the  necessary  repairs,  and 
she  prayed  to  be  authorized  to  sell,  free  from  the  mortgage  of  the  minors, 
a  sufficient  number  of  town  lots  to  defray  the  required  expenditure.  A 
family  meeting  advised  the  sale  of  a  specific  quantity  of  land  to  meet  the 
expenses  of  the  masonry,  another  to  cover  those  of  the  wood-work,  etc. 

This  Court,  in  that  case,  said  : 

''  The  act  of  1830  presents  no  obstacle  to  the  release  of  the  tacit  mort- 
gage in  favor  of  minors,  in  cases  like  the  present,  nor  has  it  reference  to 
such  cases.  Among  the  duties  which  devolve  upon  tutors  are  those  of 
providing  for  the  maintenance,  health  and  personal  safety  of  their  wards, 
in  the  execution  of  which  the  property  of  the  minor  himself  may  be  sold, 
and,  if  necessary,  the  capital  may  be  used.  In  the  present  instance,  pro- 
perty subject  to  the  minors'  mortgage  has  been  sold,  for  the  purposes  for 
which  their  own  might  have  been  validly  alienated,  and  with  the  further 
view  of  promoting  the  security  for  their  estates  from  being  diminished, 
by  selling  a  part,  and  reinvesting  the  price  in  valuable  improvements 
upon  the  remainder.  Here  has  been  a  mere  mutation  of  the  property, 
by  which  the  rights  of  the  plaintiffs  were  secured,  and  made  with  an  ap- 
parent necessity  for  the  change." 

We  must  confess  that  the  case,  although  it  is  not  parallel  with  the  one 
at  bar,  is  very  strong;  but  it  is  the  only  one  known  in  our  jurisprudence, 
and  must  make  an  exception,  whilst  the  case  before  us  is  one  of  ordinary 
occurrence  :  where  a  natural  tutor  wants  to  sell,  or  has  already  sold,  a 
property  which  is  mortgaged  to  his  children,  and  he  needs  his  money, 
like  everybody  else  ;  all  that  he  has  to  do,  to  evade  the  law.  is  to  allege 
that  he  wants  it  to  educate,  maintain  and  support  his  children,  and  to 
make  some  improvements  on  other  property;  but  the  money  is  his  pro- 
perty, and  he  may  do  what  he  pleases  with  it  after  it  is  received.  This  is 
the  case  before  the  Court.  If  we  depart  from  the  law  quoted  above, 
enacted  to  protect  and  secure  the  minors'  rights,  there  is  no  stopping 
place;  the  law  would  become  a  vain  thing. 

The  law  has  created  the  tacit  mortgage  in  favor  of  the  minor,  and  its 
provisions,  to  cancel  it  by  the  substitution  of  a  special  one,  must  be  strict- 
ly observed.  Lesassier  v.  Dashvill,  17  L.  194,  In  the  present  case,  there 
is  a  total  absence  of  the  formalities  prescribed  by  law. 

We  are  of  opinion  that  the  judgment  appealed  from  is  correct  in  the 
ratification  of  the  adjudication  of  the  lot  to  the  father,  at  the  price  of  es- 
timation, but  is  illegal  and  unauthorized  as  to  the  annulling  and  erasing 
of  the  special  and  tacit  mortgages  in  favor  of  the  minor. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  rendered  below 
be  affirmed,  so  far  as  it  ratifies  the  adjudication  of  the  lot  at  its  appraised 
value,  and  that  it  be  annulled  and  avoided  so  far  as  it  cancels  and  erases 
the  special  and  tacit  mortgages,  and  that  the  appellees  pay  costs  in  both 
Courts. 
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19     6B| 

124  8o3  No.  1207. — Estate  of  Thomas  Mille,  and  of  his  Wife,  Pauline  Dupuy  ; 
Marie  Eugenie  Braud  and  Husband  r.  Michel  Hebert — A.  Bon  an - 
CHAND,  Clerk,  Garnishee. 

a  draft  or  note  tiled  in  a  suit  may,  by  garnishment  procetw.  and  interroKatoriea  iterred  npon  the  clrrk 
of  the  Coart,  in  whose  cnatody  it  is,  be  attached  in  a  suit  instituted  in  another  Ck>art:  and  if  bi^ 
answers  disclose  possession  of  the  draft  the  service  is  good. 

To  make  a  valid  seizure  of  tangible  property,  the  sheriff  must  take  actual  possession  of  it. 

Delivery  to  the  sheriff  of  property,  under  seizure,  is  necessary  to  enable  him  to  make  a  valid  sale. 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  Cooletf,  J. 
Barrow  <6  Pope,  and  P,  A.  Roy,  for  plaintiffs  and  appellants. 
Zenon  Labauve,  for  defendant  and  appellee. 

Ilsley,  J.  A  judgment  creditor  of  the  defendant,  having  caused  n 
writ  of  fieri  facias  to  be  issued,  and  while  the  writ  was  in  the  sheriff's 
hands,  she  filed  a  petition  of  garnishment  on  the  clerk  of  the  Seventh 
Judicial  District  Court,  for  the  parish  of  Pointe  Couple.  The  garnishee, 
in  answer  to  interrogatories  propounded  to  him,  states  that  he  has,  as 
clerk  of  the  District  Court,  property  in  his  possession  belonging,  as  it 
appears  from  the  pleadings  in  suit  No.  585,-  to  Michel  Hebert;  and,  fqr- 
ther,  that  the  suit  No.  585,  entitled  Michel  Hebert  and  Eugenie  Braud  v. 
John  and  Aldde  Chasianl,  is  on  file  on  the  records  of  said  Court,  also  that 
the  notes  described  in  the  petition  in  garnishment  are  among  the  papers 
of  said  suit,  and  that  they  are  in  his  possession  as  clerk  aforesaid,  and  he 
annexes  a  copy  of  the  same.  As  no  legal  sale  of  the  said  notes  could  be 
made  by  the  idieriff  until  that  officer  obtained  the  corporeal  possession  of 
the  same,  the  plaintiff,  basing  his  motion  on  the  clerk's  answer,  asked  the 
Court  that  an  order  be  granted  directing  the  clerk  and  garnishee  to 
deliver  to  the  sheriff  the  notes,  that  he  might  proceed  to  sell  the  same. 

The  Court  below  overruled  and  discharged  the  motion,  hol<}ing  that  it 
had  no  power  to  order  tHe  clerk  to  give  up  the  notes,  deeming,  however, 
the  possession  of  them  by  the  clerk  to  be  that  of  the  sheriff,  and  at  the 
samo  time  ordered  the  clerk  to  retain  the  notes  until  further  orders,  bo 
that  the  rights  of  the  plaintiff,  the  seizing  creditor,  might  not  be  preju- 
diced, and  from  this  judgment  the  plaintiff  has  appealed. 

The  question  submitted  to  us  is  not  a  novel  one,  having  been  frequently 
presented  for  solution  to  our  predecessors,  who  do  not  seem  to  have 
doubted  the  right  of  the  Court  to  grant  such  an  order  as  the  one  in  this 
case  sought  to  be  obtained.  See  Si'tnsbury  v.  McCali,  8  An,  page  9,  and 
Price  V.  Emerson,  7  An.  237.  They  hesitated,  however,  to  lay  down  any 
definite  rule  in  regard  to  the  interfering  with  the  possession  by  the  clerks 
of  Courts,  of  records  and  documents  of  which  he  was  the  legal  custodian, 
being  apprehensive  that  evil  consequences  might  result  from  it. 

In  the  case  of  Price  v.  Emerson,  7  An.  237,  it  was  intimated  that  if  in 
that  ease  the  apparent  title  to  the  notes  was  in  the  defendant  in  execution, 
Ihe  validity  of  the  seizure,  under  a  writ  of  fi^i  facias^  would  have  been 
recognized,  und  an  order  for  the  delivery  of  them  would  have  been 
gnuted. 

lu  A  subsequent  case,  Woodworih  v..   Lemm^'nian,  9  An.  521,  the  Cour^ 
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said  that  without  an  actual  seizure,  or  a  citation  in  garnishment,  there 
could  be  no  attachment,  and  that  service  of  a  mere  notice  on  the  clerk, 
who  is  the  legal  custodian  of  the  records  of  his  Court,  or  ev^n  on  the 
debtor  against  whom  a  suit  is  pending  (the  course  pursued  in  the  case 
of  Price  v.  Emerson )y  has  no  more  effect  than  publication  in  a  newspaper 
would  be. 

In  a  late  case,  Edler  v.  McAUfUer,  14  An.  821,  the  Court  adopting  the 
view  taken  in  the  Wood  worth  v.  Lemmerman  case,  as  to  the  effect  of  a 
proceeding  by  garnishment,  which  the  plaintiff  in  the  case  now  before  us 
has  adopted,  held,  unequivocally,  that  a  draft  filed  in  a  suit  may  by  gar- 
nishment process,  and  interrogatories  served  upon  the  clerk  of  the  Court 
in  whose  custody  it  is,  be  attached  in  a  suit  instituted  in  another  Court, 
and  that  if  the  clerk*s  answer  disclose  possession  of  the  draft  the  seizure 
is  good. 

To  make  a  valid  seizure  of  tangible  property,  the  sheriff  must  take 
actual  possession  of  it  (6  A.  531,  581.  4  A.  369);  and  a  copy  of  the 
notes  in  this  case  seized,  if  taken  by  that  officer,  would  be  nugatory. 
ScoU  V.  WiMei,  6  A.  182. 

It  is  necessary,  therefore,  that  a  delivery  of  them  be  made  to  the  sheriff, 
in  order  that  he  proceed  to  the  sale  of  them  under  the  writ  in  his  hands. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed;  audit  is  further  ordered 
that  the  clerk  of  the  District  Court  deliver  to  the  sheriff  of  the  parish  of 
Pointe  Coupee  the  notes  filed  in  Court  in  the  suit  of  Michel  Hebei-t  ami 
Eugenie  Brand  v.  John  and  Alice  ChasUmi,  No.  585,  on  the  docket  of  the 
s.<iid  District  Court  (retaining  collated  copies  thereof),  to  be  sold  and 
disposed  of  according  to  law,  to  satisfy  the  writ  of  feri  facias,  in  his 
hands,  issued  from  the  District  Conrt  of  IberviUe,  in  the  suit  of  Eugenie 
Brand  and  Husband  v.  Michel  Hebert,  in  the  mniier  of  the  succession  of 
Thomas  Mille. 

It  is  further  ordered  that  the  ccsts  of  the  appeal  be  taxed  as  costs  in 
the  said  suit,  in  which  execution  issued. 

Labauve,  J.  recused. 


No.  1212. — WHiLiAM  WmTE,  Administrator,  et  al.  v,  Eltza  Blanchabd 
and  Husband,  F.  Cooket  et  al. 

The  awtion  of  aeparation  of  the  patrimony  of  the  deoeaaed  from  that  of  the  heins,  is  prescribed  in 
three  months  from  the  date  of  the  express  or  tacit  aeoeptanoe  of  the  heirs.    O.  C.  Art.  14C9. 

Article  1006  of  the  Oivil  Code  is  in  harmony  with  the  articles  thereof  specially  applicable  to  the  pay 
ment  of  the  debts  of  the  sncoession.  The  remedy  awarded  by  the  former  Article  lasts  as  lont;  as 
does  the  action  for  the  separation  of  patrimony,  and  no  longer. 

Plaintiffs  being  mere  ordinary  creditors  of  the  succession,  their  action  is  a  personal  one  against  each 
one  of  the  heirs,  to  recover  from  him  his  virile  share  of  his  ancestor's  debt,  and  plaintiffs  have  no 
legal  right  to  stay,  by  injanetion,  the  defendant's  order  of  seizure  and  sale.  Even  privilege  or 
mortgage  creditors  cannot  arrest  execution,  but  must  resort  to  the  remedy  by  third  opposition,  to 
stay  the  proceeds  of  sale  in  the  sheriff's  hands  until  the  conflicting  rights  of  preference  to  the  fund 
can  be  determined. 

The  plea  of  prescription  of  five  years,  on  a  promissory  note,  will  be  maintained  when  the  evidence 
shows  no  interruption  for  that  length  of  time. 

APPEAL  from  the  District  Court,  Parish  of  West  Baton  Kouge,  Posey,  J. 
Barrow  &  Pope,  for  plaintiffs  and  appellants.     Farrot  it  Lamon,  for 
defendants  and  appeUees. 
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IiiSLEY,  J.  The  petitioners  in  the  present  injunction  suit  claim  to  be 
(iroditors  of  the  succession  of  Elize  Bret,  widow  of  Zepherin  Blanchard, 
who  died  intestate  in  the  year  1858,  leaving  (heirs  of  her  body)  twelve 
t'hildren,  and  a  succession,  consisting  of  a  sugar  plantation,  slaves,  mov- 
ables, etc. 

All  her  children  being  above  the  age  of  majority,  accepted  her  succes- 
sion pnrehf  and  simplify  and  took  possession  of  her  whole  estate,  without 
liny  legal  formality. 

(.)u  the  ()th  February,  1859,  four  of  the  heirs  of  Widow  Zepherin  Blau- 
churd  sold  to  the  remaining  eight,  for  the  consideration  of  $48,000,  part 
in  civ^h  and  the  balance  in  installments,  represented  by  notes,  payable  in 
1800,  1861  and  1862  (four  notes  of  ^,333  dd^s,  each  year),  all  their  right, 
litky  claim,  and  hUeresff  to  the  said  property,  real  and  personal,  particu- 
larly described  in  the  act  of  sale  ;  and  the  better  to  secure  the  full  and 
punctual  payment  of  the  said  notes,  the  said  property,  land,  slaves,  etc. , 
remained  specially  mortgaged  to  the  vendors,  or  any  holder  of  the  said 
notes,  and  until  the  full  and  final  payment  thereof  ;  it  being,  moreover, 
understood,  that  the  purchasers  should  pay  all  the  debts  of  their  deceased 
parents.  The  object  of  the  plaintiffs'  injunction  suit  was  to  arrest  pro- 
ceedings under  the  defendants*  order  of  seizure  and  sale,  and  to  obtain 
security  for  their  claims,  and,  in  default  of  such  security,  to  provoke  the 
appointment  of  an  administrator  to  administer  the  succession  of  the 
Widow  Zepherin  Blanchard,  according  to  the  provisions  of  the  section 
relative  to  the  benefit  of  inventory,  all  in  accordance  with  Article  1005  of 
the  Civil  Code. 

The  defendants  moved  to  dissolve  the  injunction  on  the  face  of  the 
papers,  for  the  grounds  stated  in  the  motion,  with  twenty  per  cent,  dam- 
ages on  the  sum  enjoined,  and  special  damages,  five  hundred  dollars  for 
attorney *s  fees.  The  defendants  in  injunction  answered  ;  admitted  that 
they  are  a  part  of  the  heirs  of  Elize  LeBert  and  Zepherin  Blanchard, 
their  father  and  mother,  deceased  ;  that  they  accepted  the  succession  left 
them  by  their  parents  purely  and  simplify  and  kept  the  property  thereof 
undivided  until  they  sold  their  shares  to  their  co-heirs,  on  the  16th 
February,  1859  ; 

That  the  plaintiffs  acquiesced  in  the  sale,  and  in  the  assnmption  of  the 
purchasers  to  pay  the  debts  of  their  deceased  parent ; 

That,  if  the  plaintiffs  have  any  right  of  action,  it  is  to  prosecute  against 
the  heirs  of  Elize  LeBert,  jointly,  under  their  acceptance  pure  and  sim- 
ple of  her  succession,  and  against  each  for  his  virile  portion  thereof. 

The  motion  and  the  merits  were  tried  together,  and  the  District  Coui-t 
rendered  a  judgment  in  favor  of  the  plaintiffs,  and  against  all  the  heirs  of 
Elize  LoBcrt,  Widow  Zepherin  Blanchard,  for  the  amount  claimed  ;  re- 
<!ognized  the  debt  as  one  of  the  succession  of  the  said  widow,  dissolved 
the  injunction,  and  gave  judgment  in  favor  of  the  defendants  against  the 
plaintiffs,  in  the  sum  of  five  hundred  dollars  for  attorney's  fees,  costs, 
etc.,  and  from  this  judgment  the  plaintiffs  have  appealed. 

The  question  to  be  now  solved  under  the  pleadings  is,  whether  the 
(ordinary  creditors  of  Elize  Bert,  Widow  Zepherin  Blanchard,  whose 
children  of  lawful  age,  having  accepted  her  succession  purely  and  simply, 
and  against  whom  and  their  creditors,  the  action  of  the  creditors  of  the 
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HucceflsioD,  for  the  separation  of  the  patrimony  of  the  deceased  from  that  of 
the  heirs,  is  prescribed  nnder  Art.  1409  of  the  Civil  Code,  have  any  othei 
than  a  personal  action  against  the  heirs ;  and,  whether  the  patrimony  of 
the  deceased  is  to  be  specially  subjected  to  their  claims  against  the  suc- 
cession, notwithstanding  the  blending  together  of  the  two  patrimonies, 
i.  e.  that  of  the  succession  and  those  of  the  heirs? 

Article  1370  of  the  Civil  Code  accords  to  the  creditors  of  a  succession 
three  kinds  of  action,  to  cause  themselves  to  be  paid  the  debts  due  them 
by  the  deceased,  to  wit : 

1.  A  personal  action  against  the  heirs,  or  those  who  stand  in  the  place 
of  the  heirs; 

*2,  An  hypothecary  action  against  the  detainers  or  possessors  of  the  pro- 
perty mortgaged  for  their  debts ; 

3.  And  the  action  of  the  separation  of  the  patrimony  of  the  deceased 
from  that  of  the  heir. 

The  last  of  these  actions  for  a  separation  of  patrimony,  can  only  be  re- 
sorted to  within  tJiree  months  from  the  express  or  tacit  acceptance  of  the 
heirs.  After  the  expiration  of  this  tenn  it  is  not  admitted.  Article  1409, 
Civil  Code. 

'<  In  the  interval  between  the  opening  of  the  succession  and  the  three 
months  allowed  for  the  institution  of  the  suit  for  the  separation  of  patri- 
mony, the  heir  cannot  alienate,  affect  nor  sell  the  effects  of  the  succes- 
sion, nor  any  of  them,  to  the  prejudice  of  the  creditors  ;  and  if  he  does 
it,  the  creditors  may  cause  the  acts  to  be  declared  null,  as  done  in  fraud 
of  their  right.  It  is  the  reverse,  after  the  expiration  of  the  three  months. " 
See  1141  C.  C. 

The  filing  in  Court  of  the  plaintiffs'  injunction  suit,  which  virtually 
claimed  a  separation  of  patrimony,  was  long  subsequent  to  the  expiration 
of  the  delay,  computing  it  from  the  date  of  the  tacit  acceptance  of  the 
succession  of  Mrs.  Zepherin  Blanchard  by  the  heirs.  Bee  982  and  986, 
Civil  Code. 

Article  1005  of  the  Civil  Code  is  in  harmony  with  the  articles  thereof 
specially  applicable  to  the  payment  of  the  debts  of  a  succession.  The  re- 
medy awarded  by  the  former  article  lasts  as  long  as  does  the  action  of 
the  separation  of  patrimony,  and  no  longer,  otherwise  there  would  be  no 
limit  to  the  exercise  of  the  action  '*  of  the  separation  of  patrimony." 

The  plaintiffis  being  mere  ordinary  creditors  of  the  succession,  their  ac- 
tion was,  when  they  instituted  it,  a  mere  personal  one  against  each  of  the 
heirs,  to  recover  from  him  his  virile  share  of  his  ancestor's  debt,  and  they 
stand  upon  the  same  footing  as  do  the  creditors  of  the  heirs. 

jlCarcade,  commenting  on  the  Articles  of  the  Napoleon  Code,  in  regard 
to  the  separation  of  patrimony,  explains  the  legal  effect  produced  by  the 
blending  of  the  two  patrimonies — that  of  the  deceased  with  that  of  the 
heir,  and  also  the  effect  which  the  law  attaches  to  the  separation  of  these 
patrimonies. 

He  observes  :  **  Nous  avons  vu  sous  Fart.  802,  que  Th^ritier  (tout  en 
acceptant  cette  qualite  pour  en  invoquer  le  benefice,  s'il  y  a  lieu)  pent 
snspendre  aotnellement  les  effets  ordinaires  de  Tacceptation,  c'est-a-dire 
la  transformation  legale  en  celle  du  defunt,  et  la  confusion  qui  en  resulte 
entre  les  deux  patrimoines  ;  en  sorte  que  les  deux  masses  de  biens  restent 
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separees,  tout  comme  si  le  defunt  vivait  encore.  Or,  ce  droit  accorde  u 
riieritier  de  maintenir  separes  Tun  de  I'autre  les  deux  patrimoines,  e»t 
egalement  attribue  aux  creanciers  par  notre  article  878,  et  11  est  etundu 
aux  l^gataires  par  Tarticle  2111.  Ainsi,  de  mdme  que  Theritier  peut  ob- 
tenir  la  separation  des  patrimoines,  qnand  il  craint  que  la  succession  ne 
lui  apporte  plus  de  dettes  que  de  biens ;  de  m^me  les  creanciers  et  lega- 
taires  peuvent  la  demander  aussi,  quand  ils  craignent  que  Th^ritier 
n'ait  plus  de  passif  que  d*actif,  et  que  la  confusion  des  deux  patrimoines 
en  un  ne  diminue  la  somme  qu*ils  doivent  recevoir  sur  les  biens  laisses 
par  le  defunt. — Ainsi,  quand  le  defunt  laisse  60,000f.  de  biens  et50,000f. 
de  dettes,  et  que  Theritier,  au  contraire,  n'a  que  20,000f.  d'actif  pour  un 
passif  de  50,000f.  egalement,  la  confusion  des  patrimoines  ne  donnerait  a 
tons  les  creanciers,  soit  de  la  succession,  soit  de  Theritier,  que  80  pour 
cent ;  tendis  que  la  separation  de  ces  patrimoines  donnera  aux  cre- 
anciers hereditaires  un  actif  plus  que  suffisant  pour  Facquittement  integral 
de  leurs  creances.  Si  nous  supposons  qu'ayec  50,000f.  de  dettes  le  defunt 
ne  laisse  que  80,000f.  de  biens,  la  separation  sera  encore  utile  aux  crean- 
ciers hereditaires  puisqu'elle  leur  assurera  60  pour  cent ;  tandis  que  la 
confusion  produirait  un  actif  total  de  50,000f.,  pour  un  2)assif  total  dc 
I00,000f.,  c'est-^-dire,  50  seulement  pour  cent.    Vol.  3,  p,  276,  i  391. 

It  results  from  the  examples  put  with  such  pertinence  by  the  learned 
commentator  that  the  mingling  together  of  patrimonies,  places  the  ordi- 
nary creditors  of  the  succession,  and  of  the  heir,  upon  an  equal  footing. 
'*I1  est  yraiqu*il  y  a  desormais  confusion  des  patrimoines,  en  soi*te  que  tons 
sont  tombes  au  rang  des  creanciers  personnels  de  Theritier  :  11  n*y  a  phi.s 
qu'une  seule  masse  de  biens,  qu'un  seul  debiteur  qu'une  seule  classe  dc 
creanciers,''  397,  ib.  En  un  mot,  il  n'y  aura  alors  qu'une  seule  classe  de 
creanciers  ayant  tons  le  m^me  debiteur,  et  parmi  tons  ces  creanciers,  on 
appellera,  comme  en  toute  autre  circonstance;  1.  Les  priviligies,  s'il  y 
en  a;  2.  Les  hypothecaires;  3.  Enfin  les  creanciers  chirographaires,  ib. 
^  397. 

As  mere  ordinary  creditors  of  the  heirs  of  Widow  Zepherin  Blanchard, 
the  plaintiffs  had  no  legal  right  to  stay  by  injunction  the  proceedings 
under  the  defendants'  order  of  seizure  and  sale,  although  the  property 
seized  had  been  the  patrimony  of  the  plaintiff's  debtor,  the  defendants' 
mother. 

Even  privilege  or  mortgage  creditors  cannot  arrest  executions,  but  must 
resort  to  the  remedy  of  third  opposition  to  stay  the  proceeds  of  sale  in 
the  sheriff's  hands,  until  the  conflicting  rights  of  preference  to  the  fund 
can  be  determined. 

The  plea  of  prescription  of  five  years  is  urged  against  the  plaintiffs' 
action  on  the  notes  sued  on.  It  is  shown  that  interest  was  paid  on  the 
note  for  92,420,  held  by  William  White,  administrator  up  to  the  3d 
March,  1862,  and  on  the  note  for  $550,  held  by  his  co-plaintiff,  up  to  the 
Oth  March,  1860. 

The  first  note  was  not  prescribed,  but  we  find  nothing  in  the  evidence 
to  show  that  prescription  was  suspended  as  to  the  note  on  which  in- 
terest was  paid,  on  the  6th  March,  1860,  and  as  service  of  process  in 
this  case  was  only  made  on  the  3d  January,  1866,  more  than  five  years  had 
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elapsed  between  the  date  of  the  interrnption  and  that  on  which  service 
of  process  was  made  on  the  defendants. 

In  this  particular,  the  judgment  of  the  lower  Court  must  be  reversed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Disti-ict  Court,  so  far  as  it  condemns  the  defendants,  the  four  children 
and  heirs  of  Widow  Zepherin  Blanohard,  to  pay  the  plaintiffs,  Joachin 
Aillet,  the  note  for  five  hundred  and  fifty  dollars,  with  interest,  etc.,  be 
and  the  same  is  hereby  annulled  and  reversed;  and  it  is  further  ordered, 
adjudged  and  decreed  that,  ae  regards  the  said  note,  judgment  be  ren- 
dered in  favor  of  the  defendants. 

It  is  further  ordered,  adjudged  and  decreed,  that  in  every  other  partic- 
ular, the  judgment  of  the  lower  Court  be  and  the  same  is  hereby  affirmed, 
at  the  costs  of  the  appellant. 


Xo.  1213 }'o. — Mbs.  M.  B.  Harp  v.  Duncan  F.  Kenner. 

Where  the  bolder  of  a  promiseory  note  .<ieek«  to  bind  the  endorser,  it  tnuiit  be  shown  thatdne  dili 
Renee  has  been  need  in  making  demand,  and  giving  notice;  and  the  imposbibility  of  giving  notice 
at  an  earlier  date. 

APPEAXi  from  the  District  Court,  Parish  of  Ascension,  Beauvais,  J. 
N.  H.  Righlor,  for  plaintiff  and  appellant.     Johnson^  Denis,  Beraulf 
and  Legendre,  for  defendant  and  appellee. 

Howell,  J.  This  suit  is  brought  against  the  endorser  on  the  following 
note: 

'*  S2,000.  Richmond,  Va.,  23d  February,  1862. 

In  all  March  next  (1863)  we  or  either  of  us  promise  to  pay  in  solido  to 
the  order  of  Duncan  F.  Kenner,  at  the  office  of  the  recorder  of  the 
parish  of  Ascension,  La.,  two  thousand  dollars,  for  value  received. 

(Signed)  L.  D.  Nichols. 

(Endorsed)  Pay  Mks.  H.  B.  Habp,  or  order. 

(Signed)  Duncan  F.  Eennbr.*' 

Plaintiff  alleges  that  at  the  maturity  of  said  note  the  maker  was  dead 
and  unrepresented;  the  holder  was  within  the  military  lines  of  the  United 
States  forces,  and  the  endorser,  Kenner,  was  in  Eichmond,  Va.,  within 
the  lines  of  the  Confederate  forces,  and,  consequently,  demand  could  not 
be  made  nor  notice  given  to  the  endorser;  that  at  the  close  of  the  war  the 
endorser  was  in  foreign  countries,  but  as  soon  as  plaintiff  was  apprised  of 
his  return,  and  as  soon  as  demand  could  be  made  of  the  legal  representa- 
tive of  the  maker,  she  gave  notice  of  demand  and  non-payment  to, 
demanded  payment  of  him. 

The  defendant,  besides  the  general  issue,  sets  up  special  defenses,  that 
no  consideration  passed  between  him  and  the  maker  or  holder;  that  the 
obligation  is  inchoate,  the  plaintiff  having  taken  the  note  from  said 
Nichols  with  the  knowledge  that  the  endorsement  would  be  void,  if  the 
note  was  not  signed  by  another  solidary  obligor  with  said  Nichols;  that 
said  note  has  not  been  duly  presented  for  payment,  protested  for  non- 
payment, nor  notice  thereof  given  to  defc^ndant  as  required  by  law. 

It  is  shown  that  Nichols  died  in  1862  ;  that  his  widow  obtained  letters 
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of  tutorship  in  the  parish  of  Ascension,  on  31st  July,  1865,  and  the  first 
session  of  Court  held  in  that  parish  in  the  same  month  ;  that  the  recor- 
der's office  in  said  parish,  where  the  note  falling  due  on  1st  April,  1863, 
was  made  payable,  was  burned  in  October,  1862,  and  reopened  on  29th 
March,  1865  ;  that  plaintiff,  in  1863,  resided  in  Ascension;  that  Kenner, 
during  the  war,  was  a  representative  in  the  rebel  Congress,  went  to 
Europe  at  the  close  of  the  war,  and  was  seen  in  New  Orleans  in  October, 
1865;  that  demand  of  payment  was  made  of  the  representative  of  Nichols's 
estate,  in  the  latter  part  of  January  or  first  of  February,  1866,  and  notice 
thereof  given  to,  and  payment  demanded  of,  Kenner  within  two  weeks 
thereafter.     The  estate  of  Nichols  is  admitted  to  be  insolvent. 

From  these  facts  it  is  evident  that  a  demand  might  have  been  made  at 
the  recorder's  office,  where  the  note  was  payable,  sa  early  as  March  or 
April,  1865,  and  of  Mrs.  Nichols,  tutrix,  in  August  of  that  year,  and  in  the 
year  1863,  as  widow,  and  notice  could  have  been  given  to  Kenner  in  Octo- 
ber or  November,  1865.  Neither  was  done  until  the  end  of  January,  and  in 
February,  1866,  The  facts  do  not,  in  our  opinion,  excuse  the  delay  in 
making  a  demand  and  giving  notice.  It  was  incumbent  on  plaintiff, 
oven  under  her  own  allegations,  to  show  the  impossibility  of  complying 
with  those  requisites  at  an  earlier  date  than  she  did,  which  she  has  failed 
to  do. 

Judgment  affirmed,  with  costs. 


No.  774.— LuciEN  Jex,  Administrator  r.  Emile  Tubeaud. 

Demand  of  payment  should  be  made  npon  the  very  day  a  note  becomes  due. 

Any  JneTttable  accident,  irreiiUtible  force  or  unforeseen  occurrence,  which  could  not  be  provided 
against,  is  a  sufficient  ezouae  for  non-presentment. 

It  must,  however,  be  patent,  real  and  as  a  natural  consequence. 

An  excuse  arising  from  such  a  cause,  rw  major,  must  aleo  disappear  with  it. 

It  is  not  necessary  that  demand  be  made,  nor  that  notice  of  dishonor  be  given  by  a  notary.  These 
requisite  may  be  performed  by  any  person,  lawfully  in  possession  of  a  note,  and  competent  to  te:* 
tify  as  a  witness. 

When  payment  of  a  promis&ory  note  cannot  be  demanded  at  the  time  and  place  of  its  maturity,  a 
demand  should  be  made  as  soon  after  as  practicable. 

By  the  President's  proclamation  of  March  31,  1863,  commercial  intercourse  was  interdicted  until  May. 
I86fi. 

Promissory  notes  being  the  property  of  a  succession,  and  two  months  having  elapsed  from  the  restora- 
tion of  commercial  intercourse  between  the  sections,  in  which  the  several  parties  resided,  before 
the  appointment  of  anadminislrator:  //eM— That  neither  demand  nor  notice  is  required  until 
reasonable  time  after  the  appointment  of  an  administrator. 

APPEAL  from  the  District  Court,  Parish  of  St.  James,  Beauvais,  J. 
Bei'uuU  <t  Legendre,  for  plaintiff  and   appellee.     Gaudet  rfr   Roman 
for  defendant  and  appellee. 

Ilsley,  J.  The  administrator  of  the  succession  of  the  late  Robert 
Many,  sues  the  defendant  to  recover  from  him  as  the  endorser  of  the  fol- 
lowing described  promissory  notes,  the  several  amounts  thereof,  with 
interest  and  costs: 

1.  A  note  for  8452,  payable  on  the  1-4  January ,  1862. 

2.  A  note  for  82,400,  payable  on  the  end  of  March j  1862. 

3.  A  note  for  8452,  payable  on  the  1-4  January,  1863. 

4.  A  note  for  8452,  payable  on  the  1-4  January,  1864. 

5.  A  note  for  85, 650,  payable  on  the  1-4  January,  1864, 
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The  demand  is  resisted  by  the  defendant,  who,  besides  pleading  the 
general  issne,  denies  all  liability  as  the  endorser  of  the  notes  declared  on, 
for  the  following  reasons,  nz: 

That  the  notes  endorsed  by  him  were  not  presented,  and  payment 
thereof  demanded  at  the  time  and  place,  when  and  where  they  became 
due  ;  that  no  diligence  was  shown  by  the  plaintiff,  or  any  i)revious  holder 
of  the  said  notes,  in  presenting  them  for  payment,  or  in  having  them 
protested  at  the  time  and  place  of  their  respective  maturity;  that  the 
notes  conld  and  should  have  been  protested .  before  the  period  at  which 
the  plaintiff  states  that  protest  was  made,  viz:  on  the  26th  Juhj,  1865. 

The  Court  below  rendered  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  two  notes,  4  and  5,  maturing  in  January,  1864,  but  dis- 
missed his  action  for  those  which  were  payable  in  the  years  1862  and  1868, 
and  from  this  judgment  the  defendant  has  appealed. 

It  is  a  settled  rule  of  the  commercial  law,  that  a  demand  should  be 
mnde  of  the  maker  of  a  note  on  the  very  day  on  which  by  law  it  becomes 
due,  and  unless  the  demand  is  so  made  it  is  generally  a  fatal  objection  to 
any  right  of  recovery  against  the  endorser,  although  the  maker  himself 
may,  and  will  be  liable  on  the  note.  This  rule,  although  apparently 
harsh,  and,  perhaps,  severe  in  its  practical  operation,  yet  is,  for  the  general 
purpose  of  business,  highly  useful  to  the  commercial  community  by 
introducing  promptness,  fidelity  and  ejcactness  in  the  demand  of  payment. 
See  Story. 

There  are,  however,  exceptions  to  the  rule:  **Any  inevitable  accident  or 
irresistible  force,  or  unforeseen  occurrence,  which  could  not  be  provided 
against,  will  constitute  a  sufficient  excuse  for  non-presentment,  etc. ,  at 
the  maturity  of  the  note.'* 

Such  accident,  irresistible  force  or  unforeseen  occurrence,  must,  how- 
ever, be  patent,  real,  positive,  and,  as  a  natural  consequence;  excuses 
derived  from  any  such  cause,  vis  major,  as  they  arise  ^nth,  and  are  depen- 
dent on,  such  cause  must  also  disappear  with  it. 

The  special  grounds  relied  on  by  the  plaintiff  to  bring  him  within  the 
exception  to  the  general  rule  in  regard  to  the  demand,  etc.,  are: 

1.  The  presence  of  political  circumstances  and  civil  war,  amounting  to 
a  virtual  interruption  of  all  ordinary  negotiations  of  trade  and  intercourse 
with  the  State  of  Louisiana  and  the  parish  of  St.  James. 

2.  The  state  of  war  between  the  Northern  and  Southern  sections  <»f  the 
United  States. 

:5.  The  occupation  of  the  State  of  Louisiana  and  the  parish  o!  St. 
Jamie's  by  Confederate  forces,  which  suspended  commercial  interooiirse 
and  access  to  said  parish  and  State. 

4.  Public  and  positive  interdictions  and  prohibitions  of  the  United 
States  and  blockades,  which  obstructed  and  suspended  commerrial  inter- 
course with  the  said  State  and  parish. 

o.  The  absence  of  the  late  Robert  Many  from  the  State  of  Louisiana, 
and  his  sojourn,  detention,  illness,  and  death  in  the  city  of  New  York. 

G.  The  absence  of  civil,  judicial  and  ministerial  officers,  and  the 
closing  of  their  offices  and  of  the  Courts  of  justice  in  the  paiish  of  St. 
James. 

7.  The  succession  of  Robert  Many  being  unrepresented  until  the 
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appointment  of  the  petitioner  as  administrator,  and  bis  qualification  as 
such  on  the  26th  July,  1865. 

As  regards  the  notes  which  matured  in  January  of  the  year  1862  and 
1863,  we  can  perceive  no  reason  why  the  judgment  of  the  lower  Court,  in 
regard  to  them,  should  be  disturbed;  for,  supposing  that  Robert  Many 
had  these  notes  with  him  on  his  arrival  in  New  York,  in  June,  1861,  there 
was  from  the  time  of  the  capture  of  New  Orleans,  by  the  United  States 
army  in  April,  1862,  open,  free  and  uninterrupted  communication  by  ' 
regular  public  conveyance  between  New  York,  New  Orleans  and  the 
parish  of  St.  James;  and  as  all  that  part  of  Louisiana,  in  which  are  situ- 
ated New  Orleans  and  St.  James,  were  then  and  continued  to  be 
••  occupied  and  controlled  by  the  forces  of  the  United  States,"  etc.,  com- 
mercial intercourse  between  New  Y'ork,  New  Orleans  and  St.  James 
parish,  was  by  the  proclamation  of  the  President  of  the  United  States  of 
July  1st,  1861,  not  deemed  unlawful,  and  did  not  become  so  until  it  was 
so  declared  by  the  proclamation  of  31st  March,  1863. 

The  office  of  recorder  of  the  parish  of  St.  James,  waa  Wed  until  the 
15th  June,  1862.  It  was  again  in  operation  in  December  of  that  year, 
and  was  not  afterwards  vacated.  There  was  then  ample  time  to  make 
demand  of  payment  of  the  notes,  which  became  due  in  January  and 
March,  1862,  and  in  January,  1863,  as  Robert  Many  died  only  on  the  28th 
August,  of  1863;  retaining  all  his  mental  vigor  until  the  time  of  bis 
demise. 

It  was  not  necessary  that  the  demand  should  hav^  b«en  made  nor  notice 
of  demand  and  non-payment  given  by  a  notary.  These  requisites  might 
have  been  performed  and  proved  by  any  person  lawfully  in  possession  of 
the  notes,  and  competent  to  testify  as  a  witness.  See  Laihrop  v.  Lawso^iy 
5  An.  238;  11  Rob.  454;  15  La.  552,  and  Burke  ▼.  M^at/^  S  How.  71. 

The  two  notes  due  in  January  and  March,  1862,  could  not  haTe  been 
presented  for  payment  to  the  drawer  at  th^  iim^  and  place  of  their 
respective  maturity,  but  a  demand  should  have  be«n  made,  etc.,  as  soon 
after  as  was  practicable.  Pothier  Fouie  du  d6>Urat  di  Change,  Partie  1, 
chap.  5,  i  144. 

No  valid  excuse  is  shown  for  the  non-performance  of  the  requisite*  of 
the  law,  as  to  demand  and  notice  in  regard  to  the  notes,  which  fell  due  in 
1863. 

We  concur,  therefore,  with  the  Judge  of  the  District  Court,  that  the 
holder  of  the  notes,  which  matured  in  1862  and  1863,  by  his  negligence 
and  want  of  diligence,  has  lost  all  recourse  against  the  endorser  of  them. 

The  two  notes  payable  in  1864,  stands  upon  a  different  footing.  It  ia 
true,  they  were  not  protested  until  many  months  after  their  maturity; 
but  by  the  President's  proclamiition  of  March  31,  1863,  commercial  inter- 
course was  interdicted  until  the  end  of  the  rebellion,  which  w&s  virtuaUy 
suppressed  in  the  month  of  May,  1865,  by  th«  surrender  to  the  United 
States  forces  of  the  last  of  the  Confederate  armies. 
-  Two  months  elapsed  between  that  event  and  the  date  of  the  protest^ 
and,  under  ordinary  circumstances,  that  unnecessary  delay  would  have 
been  fatal ;  but,  it  seems  that  no  administrator  was  appointed  to  the  suc- 
cession of  Robert  Many  until  the  very  day  on  which  the  protest  was  made. 
Under  the  commercial  law,  which  in  cases  like  this,  is  not  i^  conflict  witU 
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the  positive  injunctions  of  our  statutes,  neither  demand  nor  notice  are 
required  until  a  reasonable  time  after  the  appointment  of  an  administra- 
tor. See  Story  on  Promissory  Notes,  sec.  250,  and  Parsons  on  Bills  and 
Notes,  page  360. 

No  laches  is  imputed  to  the  admini£»trator,  and  as  the  endorser  was 
duly  and  legally  notified  of  the  protest  of  the  notes  due  in  1864,  he  is 
liable  therefor. 

For  the  reasons  assigned  by  the  Judge  of  the  lower  Court,  and  those 
now  given  by  this  Court  —    • 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  at  the  costs  of  the  appellant. 


No.  1230. — Ellen  Hackett  p.  Jacob  Schiele  and  Zebulon  Yobk. 

In  a  gait  on  a  promisaory  note,  where  the  defendant  pleads  that  the  conaideration  was  money  loaned 
%o  a  third  party,  he  ia  not  entitled  to  have  that  third  party  called  in  warranty. 

APPEAL  from  the  District  Court,  Parish  of  Concordia,  Farrnr,  J. 
MeUen,  Leach  cfc  Adams,   for  plaintiff.     /.  Ko;  G.  S,  Sawyer,  and 
F(trrar  <ft  ReeveSy  for  defendants. 

Ilslet,  J.  This  is  a  suit  upon  a  promissoiy  note,  drawn  by  the  defen- 
dants in  solido,  to  the  order  of,  and  endorsed  by,  James  Hughes.  The 
defense  is  the  general  issue  ;  and  it  is  alleged  in  the  answer,  that  the  con- 
sideration of  the  note  sued  on  was  money  loaned  to  Leonard  W.  Warren, 
who  resides  in  New  Orleans,  Louisiana,  or  at  least  for  his  use  and  benefit, 
and  that  he  received  the  said  money,  which  was  paid  over  to  him  at  that 
date,  or  very  soon  after  ;  and  that  the  said  Warren  then  and  there  ex- 
pressly undertook  and  promised  fo  pay  the  said  obligation  to  the  holder 
and  owner  of  the  said  note,  for  and  on  account  of  the  defendants,  and 
that  the  defendants  are  entitled  by  law  to  call  him  in  warranty  to  defend 
this  suit ;  wherefore,  they  pray  that  the  said  Warren  be  cited  in  war- 
ranty, etc. 

The  Judge  of  the  Court  below  thinking  that,  under  Arts.  379,  380,  381 
and  382  of  the  Code  of  Practice,  he  had  no  discretion,  granted  the  call  in 
warranty  and  the  delay  necessary  for  that  purpose,  thereby  continuing 
the  cause  till  the  next  term  of  the  Court ;  whereupon  the  plaintiff  reserved 
her  bill  of  exceptions  to  the  ruling  of  the  Court,  and  has  appealed  from 
this  interlocutory  judgment,  as  one  likely  to  work  irreparable  injury. 

We  think  the  Judge  of  the  lower  Court  erred  in  granting  the  defendant 
a  continuance  in  this  case,  as  he  does  not  even  allege  in  his  answer  that 
there  existed  any  privity  between  Leonard  W.  Warren  and  the  plaintiff. 
This,  in  the  case  of  Anselm  v.  Wilson,  reported  in  the  8  La.  R.  37,  and  in 
a  late  case  decided  by  this  Court  at  Natchitoches,  it  was  held,  does  not 
present  a  case  of  simple  or  personal  warranty,  within  the  meaning  of  that 
part  of  the  Code  of  Practice  which  authorises  delay  for  calling  in  the  war- 
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rantor.     See  Code  of  Practice,  Art.  379  et  seq. ;  5  Merlin's  Reports,  verbo 
guarantie  simple. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  order  of  the 
Court  below  to  continue  the  case  be  rescinded,  and  that  it  be  proceeded 
with  according  to  law.  It  is  farther  ordered,  that  the  appellee  pay  the 
costs  of  appeal. 


No.  10(3. — E.  P.  Whitehead  et  als.  r.  J.  M.  Watson  et  als. 

The  testator,  A»a,  H.  Mitohell.  in  his  last  will  bequeathed  to  his  executors  certain  slaves  in  tnu^,  for  th** 
purpose  that  they  should  pay  over  to  his  mother  annually,  during  her  lifetime,  the  net  income- 
and  revenues  of  said  slaves,  and  after  her  death  to  convey  them,  with  their  natural  increai«c.  if 
any,  to  her  children.  }>rr  sHipe«,  in  full  warranty  :  //>/</— That  such  a  disposition  is  reprob.itcd  by 
oar  Code. 

I'nder  the  Constitution  and  laws  of  the  United  States  and  of  Louisiana,  the  Courts  can  render  no  do 
oree  recoRnizinff  property  in  man. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J. 
A.  N,  Ogden  and  7\  F,  Fm^ar,  forplaintffs  and  appellees.     Hep  res 
c(T  Collier,  for  defendants  and  appellants. 

Howell,  J.  The  defendants  have  appealed  from  a  judgment  annulling, 
jis  contrary  to  law,  a  clause  in  the  will  of  Asa  H.  Mitchell,  deceased,  made 
in  1859,  by  which  he  hpqueathed  to  his  ccecutors  certain  slaves,  hi  trasty  for 
the  purpose,  that  they  should  pay  over  to  his  mother  annually,  duriog  hor 
lifetime,  the  net  income  and  revenues  of  said  slaves,  and  after  her  death 
convey  them,  with  their  natural  increase,  if  any,  to  her  children  or  their 
descendants,  per  s/irpes,  in  full  ownership. 

This,  in  our  opinion,  is  a  disposition  reprobated  by  our  Code  ;  but,  if 
there  were  any  doubt  on  this  point,  it  is  manifestly  one  which  our  Courts 
<»annot  now  execute,  as  there  is  no  such  property  to  be  conveyed  by  will 
or  otherwise.  We  think  that,  under  the  constitutions  and  laws  of  the 
United  States  and  Louisiana,  this  Court  can  render  no  decree  recogniz- 
ing property  in  man. 

At  the  date  of  its  rendition  by  the  lower  Court,  the  judgment  appealed 
from  was,  in  our  opinion,  in  accordance  with  positive  law  then  in  force  ; 
l>ut  now,  so  much  of  it  as  awards  the  slaves  described  therein  and  their 
possession  to  the  plaintiffs  is  absolutely  null. 

The  appellees,  however,  cannot  properly  be  held  liable  foi  costs  of 
appeal. 

It  is  therefore  ordered,  that  so  much  of  the  judgment  of  the  District 
Court  as  relates  to  the  ownership  and  possession  of  the  persons  therein 
named  as  slaves  be  declared  null  and  void,  and  that,  in  other  respects, 
the  said  judgment  be  affirmed,  with  costs. 
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No.  1183. — Jam:£.s  A.  Fitosr  r.  Miles  A.  McLeod. 

A  purty  cannot  attaok  collaterally  a  jadjtment  by  an  opposition  to  a  monition. 

The  title  of  one  who  parchases  property,  sold  under  execution  issued  on  a  jndinneut,  from  whiob  a 
deTolntive  appeal  had  been  taken,  will  not  be  affected  by  a  reversal  of  the  judpnent. 

4  PPEAL  from  the  Third  District  Court,  Parish  of  Lafourche,  Gates,  J. 
XX  Bush  <fc  Goode,  for  plaintiff  and  appellee.  E.  W.  Blake,  for  defen- 
dant and  appellant. 

TAiiiAPEBBO,  J.  At  a  probate  sale  of  property  of  the  succession  of 
James  Frost  and  his  wife,  Elmira  E.  Ragan,  both  deceased,  made  in  July, 
1859f  Miles  A.  McLeod  became  the  purchaser  of  a  house  and  lot  in  the 
town  of  Thibodeaux.  In  conformity  with  the  terms  of  sale,  McLeod  exe- 
cuted three  several  promissory  notes,  with  one  surety  bound  with  him  in 
wiido,  A  special  mortgage  containing  the  pact  de  non  alienando  and  the 
the  vendor's  privilege  were  retained  on  the  property,  in  favor  of  the  suc- 
cession. The  notes  were  drawn  payable  to  the  order  of  John  C.  Ragan, 
tutor.  In  November,  1865,  James  A.  Frost  having  attained  the  age  of 
majority,  made  a  partial  settlement  with  his  tutor,  and  received  in  part  of 
the  amount  coming  to  him  from  the  succession  of  his  parents,  two  of  the 
notes  of  McLeod,  on  which  there  was  then  due  $1,538  70.  He  proceed- 
ed to  enforce  the  payment  of  these  notes  by  taking  out  an  order  of  seizure 
and  sale  of  the  mortgaged  premises.  He  provoked  the  appointment  of  a 
curator  ad  hoc  to  represent  McLeod,  who  was  an  absentee.  The  property 
was  sold,  and  Evanste  Maronge  became'  the  x)urchaser  and  received  the 
title.  The  curator  m/ 7*oc  took  a  devolutive  appeal  from  the  order  of 
seizure  and  sale,  pending  which  Maronge,  the  purchaser,  obtained  a  mo- 
nition, which  was  duly  advertised.  The  curator  Hied  an  opposition  to 
the  homologation  of  the  monition,  and  stated  various  grounds  for  the  op- 
l>osition.  The  monition  was  duly  homologated  by  the  Court,  and  the 
opponent  has  appealed. 

The  several  objections  to.  the  alleged  illegalities  in  the  proceedings,  by 
which  the  order  of  seizure  was  taken  out,  and  by  reason  of  which,  it  is 
argued,  the  sale  is  null,  are  clearly  untenable,  as  a  party  is  not  allowed  to 
attack  collaterally  a  judgment,  as  in  this  case,  by  an  opposition  to  a  mo- 
nition.    2  N.  S.  292.     14  L.  214.     19  L.  198. 

The  assignment  of  the  two  notes  sued  upon  by  Ragan,  tutor,  to  Frost, 
is  objected  to  as  contravening  Article  355  of  the  Civil  Code.  The  provi- 
.sions  of  that  article  seem  to  be  exclusively  for  the  benefit  of  the  minor. 
In  this  case  the  minor,  now  of  full  age,  seeks  to  give  effect  to  the  agree- 
ment made  with  his  tutor,  by  enforcing  the  obligations  acquired  from 
him. 

But,  the  property  mortgaged  having  been  sold,  and  a  vested  right  ac- 
quired in  it  by  virtue  of  its  adjudication  to  Maronge  at  the  judicial  sale, 
the  defendant  can  no  longer  maintain  the  pretension  of  ownership.  The 
appeal  taken  from  the  order  of  seizure  and  sale  was  only  devolutive.  It 
did  not^prevent  the  execution  of  the  order.    A  sale  of  the  property  under 
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execution  was  made,  and  the  purchaser  acquired  a  title  to  it,  which  would 
not  be  divested  by  a  reversal  of  the  judgment.  This  principle  is  well  set- 
tled in  our  jurisprudence.  See  N.  S.  8  vol.  p.  214  ;  J  Rob.  94 ;  2  An. 
211. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 


No.  1205. — Victor  Arm  ant  et  als.   r.  MAiKTHiiEN  BouitoEois. 

An  appellant  mndtbrinfr  into  the  Supreme  Court  all  the  parties  who  have  an  interest  iq  preventinff  a 
reverMl  or  modifieation  of  the  jndirment  of  the  lower  Oonrt . 

APPEAL  from  the  District  Court,  Parish  of  St.  James,  Beaut ais,  J. 
Fred,  Landreaux^  for  plaintiffs  and  appeUants.     F.  P.  Porche,  for 
defendant  and  appellee. 

Htman,  C.  J.  This  is  a  petitoi^  action  brought  by  plaintiffs  against 
defendants,  for  a  certain  tract  of  land  in  the  parish  of  St.  James,  wherein 
they  not  only  claim  judgment  for  the  land,  but  ask  for  a  judgment  against 
the  defendant  for  $1,908,  for  the  revenues  of  the  land  while  in  defen- 
dant's possession,  claiming  them  as -damages. 

The  defendant,  in  answer,  called  in  warranty  his  vendor  of  the  laud, 
Louis  Palms  (who  had  warranted  defendant's  title  to  the  same),  and  ask- 
ed that,  if  plaintiff  recovered  judgment  against  him  for  the  land  and 
damages,  he  have  judgment  against  Palms  for  the  amount  of  damages 
decreed  against  him  in  favor  of  plaintiffs,  and  also  for  the  price  that  ho 
had  paid  him  for  the  land,  with  interest. 

Defendant  also  prayed  for  judgment  against  plaintiffs  for  improvements 
put  by  him  on  the  land. 

The  District  Judge  rendered  judgment  decreeing  that  plaintiffs  were 
owners  of  the  tract  of  land  ;  that  defendant  recover  from  plaintiffs  the 
value  of  the  improvement  put  by  him  on  the  land,  and  that  defendant  re- 
cover from  Palms  the  price  he  paid  for  the  land,  with  interest. 

From  this  judgment  plaintiffs  have  appealed,  without  making  Palms, 
the  warrantor,  a  party  to  the  appeal. 

No  revenues  were  allowed  plaintiffs  in  the  judgment. 

Palms,  the  defendant's  vendor  and  warrantor,  is  interested  that  the 
judgment  of  the  lower  Court  be  maintained,  as  regards  revenues  ;  for,  if 
judgment  for  any  amount  was  rendered  in  this  Court,  in  favor  of  plain- 
tiflis,  against  defendants  for  the  same,  a  like  judgment  should  be  rendered 
in  favor  of  defendant  against  Palms.  See  Code  Practice,  Art.  385.  Civil 
Code,  Art.  2482. 

On  appeal  from  a  judgment  of  a  lower  Court,  appellant  must  bring  into 
this  Court  all  the  parties  in  the  suit,  who  have  an  interest  to  prevent  the 
reversal  or  nK>diflcation  of  such  judgment.     See  9  La.  R.  473. 

Let  the  appeal  be  dismissed. 
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SUte  V.  STpher  et  al. 

1209. -—State  p.  J.  H.  Sypher  and  J.  L.  Petit. 

The  charge  of  "  enticing  away  from  deponent,  H.  E.  Moore's  plantation,  rertain  freedmen  laborers," 
is  not  an  offense  known  to  our  law. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  J. 
R.  W.  Knickerbocker,  District  Attorney,  for  the  State.     Sheldon  <t 
Parde,  for  defendants  and  appellees. 

TAiiiAFERBo,  J  This  is  an  action  brought  in  the  name  of  the  State  to 
recover  from  the  defendants  the  sum  of  seven  hundred  and  fifty  dollars, 
the  amount  of  a  recognizance  bond  executed  by  Sypher  as  principal,  and 
by  J.  L.  Petit  as  his  surety,  conditioned  for  the  appearance  before  a  jus- 
tice of  the  peace  of  the  parish  of  Iberville,  to  undergo  a  preliminary' 
examination  on  a  charge  of  **  enticing  away  from  defendant,  H.  E. 
Moore's  plantation,  certain  freedmen  laborers,''  which  bond,  it  is 
alleged,  whs  declared  forfeited  by  the  failure  of  the  accused  party  to 
appear. 

The  defendants  set  up  exceptions,  in  which  they  allege  various  nullities 
in  the  proceedings  taken  against  them,  and  disclaim  any  liability  on  the 
bond  sued  upon. 

The  exceptions  were  sustained  in  the  Court  below,  and  judgment  ren- 
dered in  favor  of  the  defendants. 

The  plaintiff  has  appealed. 

The  bond  is  obviously  defective,  and  cannot  be  enforced.  It  specifies 
no  offense  known  to  our  law.  No  time  is  fixed  for  the  appearance  ol  ihe 
defendant,  and  no  place  is  designated  at  which  be  is  to  appear.  One  of 
the  conditions  is,  that  the  accused  **  shall  well  and  faithfully  appear  and 
answer  at  preliminary  examination  before  justice's  Court,  when  called 
upon  to  anfiwer  charges  preferred  as  aforesaid." 

It  is  not  shown  that  the  accused  was  notified  to  attend.  The  judgment 
of  the  lower  Court  was  properly  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 


No.  1198. — S.  R.  Stbibling  v.  CD.  Stewabt. 

In  a  enit  apon  an  open  account,  composed  of  distinct  contracts,  not  exceeding  five  hundred  dollars 
each,  one  witness  to  each  item  is^ufflcient,  although  the  agin^gate  amounts  to  more  than  five 
hundred  dollars. 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  (holey,  J. 
Bealty  <fc   Yoist,   for  plaintiff  and  appellee.      Edward  Phillips,  fo^ 
defendant  and  appellant. 

HowELii,  J.  This  is  a  suit  upon  an  open  account,  composed  of  various 
items  sold  at  different  dates,  and  the  only  question  presented  by  counsel 
of  defendant  and  appellant,  is  whether  or  not  the  proof  is  sufficient — one 
witness  only  having  testified  to  the  correctness  of  each  item,  no  one  of 
which  is  over  $500,  although  the  aggregate  is  considerably  over  that  sum. 
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Striblins  ▼.  Stewart. 

The  eccount  sued  on  indicates  clearly  that  there  were  separate  and  dis- 
tinct contracts,  at  different  dates,  in  relation  to  each  item  or  several  of 
them  together,  and  the  fact  that  the  same  person  was  witness  to  each  of 
those  contracts,  does  not  affect  the  sufficiency  of  his  testimony  upon  the 
whole  account,  so  to  require  corroboration,  as  contemplated  by  Art.  2257 
C.  C.  He  may  be  regarded  as  a  witness  to  prove  several  agreements 
relative  to  personal  property,  embraced  in  one  demand,  no  one  of  which 
exceeds  $500,  and  for  the  aggregate  of  which  judgment  is  authorized. 

We  think  the  proof  is  sufficient  in  law. 

Judgment  affirmed. 


No.  1184. — Union  B.\nk  of  Tennessee  v.  Fhancis  E.  Bobebtson  et  al. 

If  presentment  ol  a  promi&sory  note  cannot  be  made  at  maturity,  on  accoant  of  irresistible  power, 
the  holder  will  not  be  deprived  of  his  ri^^ht  against  other  parties,  provided  he  makes  presentment 
and  gives  proper  notice,  within  a  reasonable  time  after  he  has  the  power  to  do  so  The  holder  is 
never  bound  to  an  impossibility. 

APPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gaies,  J. 
Breaitx  i&  Fenner,  and  Winchester  Hally   for  plaintiff  and  appeUant. 
Busk  &  Goode,  for  defendant  and  appellee. 

Htman,  C.  J.  Plaintiffs  sued  to  recover  judgment  against  F.  £.  Rob- 
ertson and  Mrs.  C.  P.  Danks,  in  solido,  for  $7, 694  23,  with  eight  per  cent, 
interest  thereon  from  the  9th  of  January,  1863,  on  a  note  of  said  amount., 
bearing  that  rate  of  interest  from  its  maturity. 

The  note  was  dated  the  9th  of  April,  1862,  and  was  payable  to  the  order 
of  C.  P.  Danks,  nine  months  after  date,  at  the  office  of  Geo.  Connelly  & 
Co.,  in  New  Orleans.  It  was  endorsed  by  Mrs.  Danks,  specially,  to  Geo. 
Connelly  &  Co.,  and  by  them  endorsed  in  blank. 

The  note  was  "presented  for  payment  on  20th  July,  1865,  at  the  office  of 
Geo.  Connelly  &  Co. ,  in  New  Orleans. 

On  the  refusal  of  Geo.  Connelly  &  Co.  to  pay  the  note  when  presented, 
it  was  protested  for  non-payment,  and  due  notice  thereof  given  to  Mrs. 
Dftuks. 

The  District  Judge  rendered  judgment  against  F.  E.  Robertson,  and 
dismissed  the  suit  of  i)liiiutiff8  ngjiiust  Mrs.  Danks. 

From  the  judgment  of  dismissal  the  plaintiff  has  appealed,  and  the 
question  to  be  decided  is,  whether  plaintiff  has  shown  sufficient  excuse 
for  not  sooner  presenting  the  note  for  payment. 

The  proof  is  that  the  Confederate  forces,  in  September,  1862,  took  the 
note  out  of  plaintift's  possession,  and  all  control  of  the  note  was  with- 
held from  the  plaintiff  by  these  fo.ces,  and  that  plaintiff  did  not  regain 
possession  of  it  until  July,  1805.  As  soon  as  plaintiff  recovered  posses- 
sion of  the  note  it  was  forwarded  to  New  Orleans  to  be  presented  for  pay- 
ment, and  payment  was  demanded  as  stated  above. 

If  presentment  canuot  be  made  on  the  maturity  of  the  note,  because 
irresistible  power  prevents,  the  holder  will  not  be  deprived  of  his  right 
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against  other  parties  on  the  note,  provided  that  he  makes  presentment 
and  give  proper  notice,  within  a  reasonable  time  after  he  has  power  t-o 
do  so. 

The  holder  is  never  bound  to  an  impossibility.  See  Storj'  on  Promis- 
sory Notes,  p.  259. 

Defendant  Danks  has  moved  to  dismiss  the  appeal,  because  the  defen* 
dant  Robertson  has  not  been  made  a  party  to  the  appeal. 

There  is  no  necessity  for  making  Robertson  a  party  to  the  appeal. 

His  liability  will  not  be  affected  by  any  judgment  that  may  be  rendered 
by  this  Court,  for  or  against  plaintiff  or  defendant  Danks. 

Let  the  judgment  of  the  District  Court,  dismissing  plaintiff's  suit  against 
C.  F.  Danks,  be  reversed  ;  and  further,  let  there  be  judgment  in  favor  of 
plaintiff  and  against  C.  P.  Danks,  for  the  sum  of  seven  thousand  six 
hundred  and  ninety-four  dollars  and  twenty  three  cents,  with  interest 
thereon  at  the  rate  of  eight  per  cent,  per  annum,  from  the  12th  day  of 
January,  1868,  till  paid,  and  for  the  costs  of  this  suit^ 


No.    1194.— In  the  Matter  of  the  Sheriffalty  of  the  Parish  of  Pointe 
Coupee,  Leon  B.  Datries,  claiming  to  be  recognized  as  Sheriff. 

Where  an  appoal  bond  i«  givon  in  a  caaa  not  mentioned  in  the  order  of  appeal,  the  appeal  will  be  dia- 
ini«Md.    The  order  moat  state  clearly  from  what  caw  the  party  wishes  to  proeecate  his  appeaL 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  Coolet/y  J. 
/Jrice,  Foster  <§  Merrick,  and  Beatiy  d  Foist,  for  W.  R.  Falconer, 
appellant.     Cooley  dt  Phillips,  for  L.  B.  Dayries,  appellee. 

HowELi/,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground, 
among  others,  that  there  is  no  legal  order  of  appeal  in  any  cause  pending 
before  the  District  Court,  contained  in  the  record. 

The  order  is  in  the  following  form: 

^^SUiieof  Louisiana,  in  Relation  to  the  Application  of  L.  B,  Dayries, — On 
motion  of  Wm.  Beatty,  attorney  for  Wm.  R.  Falconer,  it  is  ordered 
that  a  devolutive  appeal  be  granted  him  from  the  judgment  of  this  Court, 
t*itber  on  the  opposition  or  mandamus  against  him,  or  the  \%Tit  of  quo 
*rnrranto,  on  said  appellant  giving  bond  and  security,  conditioned  accord- 
ing to  law,  in  the  sum  of  two  hundred  and  fifty  dollars,  said  appeal 
r(»tiirnable  at  the  Supreme  Court,  on  the  4th  Monday  of  Januar}',  1867." 

It  appears  that  Leon  B.  Dayries  applied  e.r  parte  to  the  District  Court 
f>f  Pointe  Coupee,  to  be  recognized  as  the  sheriff  of  said  parish,  by  virtue 
i>f  a  commission  in  due  form  from  the  Governor  of  the  State;  that  Fal- 
coner presented  a  written  opposition  to  said  application  being  granted, 
on  the  ground  that  he  was  the  legal  and  acting  sheriff  by  virtue  of  an 
flection  and  commission,  and  was  under  no  disability,  and  that  no 
vacancy  existed  to  be  filled  by  the  governor. 

No  issue  seems  to  have  been  formed,  ond  no  evidence  taken.  The 
10 
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Jadge  caused  an  order  to  be  entered  on  the  minntes,  recognizing  Dayries 
as  the  sheriff,  who  was  sworn  in  aiid  his  commission  placed  on  record. 
Two  days  thereafter,  Dayries  obtained  a  writ  of  mandamus  directing  the 
8aid  Falconer  to  deliver  to  him  the  records, papers,  etc.,  of  the  ofBce,  and 
the  keys  of  the  jail.  After  hearing  the  parties,  the  mandamus  was  made 
peremptory,  and,  sabsequently.  Falconer  obtained  a  writ  oi  quo  waiTanio 
upon  Dayries,  to  show  by  what  authority  he  held  and  exercised  the  oftteo 
of  sheriff ;  to  which  the  latter  excepted,  and  the  exception  maintained. 
It  is  apparent,  from  these  proceedings,  that  the  order  of  appeal  is  defec- 
tire,  and  not  such  as  to  maintain  an  appeal.  It  does  not  authorize  au 
appeal  from  the  three  judgments,  and  the  appellant  has  not  made  an 
election  of  the  one  from  which  he  desired  to  prosecute  his  appeal,  but 
is  claiming  to  have  all  three  reversed,  and,  besides,  the  bond  of  appeal  is 
given  in  a  proceeding  not  mentioned  in  the  order  of  appeal.  We  cannot, 
as  suggested  by  counsel,  presume  that  the  word  **orV  in  the  order  should 
read,  and  was  intended  to  be  '^  and,''  The  use  of  the  two  disjunctives 
**ei^er"  and  **r>r,"  forbids  such  a  presumption .  Nor  can  we  consider 
the  irregularity  one  which  can  be  corrected  under  the  IGth  section  of  the 
net  of  1866,  organizing  this  Court.  The  record  does  not  indicate  that 
the  error  can  be  imputed  to  the  judge,  clerk  or  appellee.  The  appellant 
must  have  known  from  what  judgment  or  judgments  he  wished  to  appeal, 
and  in  what  proceeding  he  gave  his  bond  of  appeal. 

We  foel  compelled  to  discountenance  such  loose  and  irregular  practice, 
which  must  result  in  great  confusion,  and  render  the  course  of  justice 
uncertain  and  insecure. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  costs  of  the 
appellant. 


No.  1216.*^.  MoWngjAMa  &  Co.  v,  The  Cobfobatiqn  of  tse  To^ns:  or 

PX^QUEMINE. 
It  is  the  provinoe  of  a  jury  to  find  the  faoto  of  a  oase  :  but  the  finding  mast  be  upon  eridenee. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Poaey,  J. 
Barrow  <&  Pope,  for  plaintiffs  and  appellants.     Benjamin  ^  Deblieu.r 
and  Talbot  ^  Petit,  for  defendant  and  appellee. 

Taijafebbo,  J.  We  learn  from  the  record  in  this  case  that,  in  the 
month  of  May,  1862,  the  mayor  and  selectmen  of  the  town  of  Plaque- 
mine,  under  the  apprehension  that  the  town  would  sooti  be  taken  by 
Federal  forces,  deemed  it  a  matter  of  prudence  and  precaution  to  destroy 
ail  the  intoxicating  liquors  in  the  place,  to  avoid  their  falling  into  the 
hands  of  the  soldiery,  who,  under  the  baneful  influence  of  drunkenness, 
might  commit  acts  of  violence  and  outrage.  To  this  end,  squads  of  men 
went  through  the  town  and  accomplished  this  purpose,  by  emptying  of  their 
contents  barrels,  bottles,  and  whatever  else  they  found  that  contained  ar- 
dent spirits.  It  seems  that  an  estimate  was  made  at  the  time  of  the  quan- 
tity of  liquors  destroyed,  in  reference  to  future  compensation  to  be  mado 
to  the  owners.  Several  individuals  afterwards  received  payme^t  for  their 
losser..  although  it  was  not  in  every  case  satisfactory. 
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McWUli«m8  A  Co.  v.  The  Corporation  of  the  Town  of  Plaqnemine. 

The  plaintiff  in  this  suit  was  a  loser  by  the  prndential  act  of  the  town 
eonncil,  whose  estimate  of  the  damage  he  had  received  he  was  nnable  to 
roncnr  in.  He  therefore  instituted  this  stiit,  claiming  three  hundred  and 
fif  tj-nine  dollars,  which  he  alleges  to  be  the  value  of  the  liquors  destroyed, 
and  twanty-seven  -dollars  and  sixty-one  cents,  the  amount  due  him  by 
the  corporation  for  articles  of  merchandise  furnished  it  on  account.  He 
prays  judgpiient  for  the  aggregate  sum  of  three  hundred  and  seventy-six 
dollars  and  sixty-one  cents,  with  five  per  cent,  interest  thereon  from  the  1st 
of  May,  1862. 

The  answer  is  a  general  denial.  The  case  was  tried  twice,  and  each 
time  by  a  jury.  In  the  first  instance  the  jury  disagreed  ;  in  the  last,  a 
verdict  was  rendered  in  favor  of  plaintiffs  for  ninety  dollars.  The  plain- 
tiff has  appealed. 

We  are  unable  to  see  the  ground  upon  which  this  judgment  was  render- 
ed. The  liability  of  the  corporation  was  clearly  established  beyond  any 
doubt.  The  town  council  admitted  this,  but  assumed  to  fix  the  amount 
of  its  own  indebtedness  ;  and  the  jury  seems  to  have  sustained  the  coun- 
cil in  the  course  it  pursued.  The  plaintiffs*  account  was  fully  proved. 
Two  or  three  witnesses  testified  that  eighty-nine  gallons  of  whiskey  be- 
longing to  the  plaintiffs  were  destroyed,  and  that  whiskey,  at  the  time, 
was  selling  at  from  83  50  to  $4  per  gallon.  One  witness  swore  that  from 
twenty-five  to  forty  bottles  of  whiskey  and  cordials  were  also  destroyed  at 
the  same  time,  and  that  the  plaintiffs'  charge  for  twenty-seven  bottles  of 
cordials  is  correct.  The  additional  small  account,  for  nails  and  other  ar- 
ticles, was  admitted.  No  proof  of  any  kind  whatever  was  adduced  to 
show  that  the  plaintiffs'  account,  or  any  part  of  it,  is  inconect. 

It  is  the  province  of  a  jury  to  find  the  facts  of  a  case  ;  but  the  finding 
must  be  upon  evidence.  In  this  case  the  evidence  has  been  entirely  disre- 
garded, and  the  jury  seem  to  have  acted  as  a  kind  of  amicable  compound- 
ers.    Law  and  equity  require  a  reversal  of  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed ;  it  is  further  ordered, 
that  the  plaintiffs  recover  from  the  defendants,  in  their  corporate  ca- 
pacity, the  sum  of  three  hundred  and  seventy-six  dollars  and  sixty-one 
cents,  with  five  per  cent,  interest  thereon,  from  the  first  day  of  May. 
1862,  until  paid,  and  costs  of  suit  in  both  courts. 

Labaxtte,  J.  recused. 


No.  1157. — Succession  op  Thomas  E.  Vick. 

Bj  Uiedoath  of  a  creditor,  hinttDiTerMi  Ivgatee.  who  is  one  of  the  forced  hetre,  becomes  a  creditor  in 


APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
Brisk  <6  Ooode,  for  appellant.     Belcher  d  BeaUiey  for  appellee. 
lusLET,  J.    This  is  a  contest  for  the  curatorship  of  the  vacant  and  in- 
testate Buocession  of  Thomas  E.  Vick,  who  died  in  the  year  1866. 


76  SUPREME  COURT  OF  LOUISIANA, 

Snccemion  of  Vick. 

The  applications  of  Charles  C.  Williams  and  of  Amerious  V.  Williams, 
were  filed  in  Court,  respectively,  on  the  12th  and  16th  of  April,  1866. 

As  Charles  C.  William's  was  the  one  who  first  ^^  presented  his  demumV 
(Art.  1117  C.  C),  and  he  had  in  the  opinion  of  the  judge,  the  requisite 
qualifications,  and  offered  sufficient  security,  he  appointed  him  sole  cui-a- 
tor  of  the  succession.     R.  S.  78,  J  12. 

The  only  point  we  deem  it  necessary  to  determine  is,  whether  O.  C . 
Williams,  as  one  of  the  forced  heirs^  and  the  universal  legatee  of  his 
father,  I.  C.  Williams,  deceased,  who  was  a  creditor  of  Thomas  E.  Vick, 
became,  by  the  death  of  his  father,  a  creditor  of  Vick. 

We  think  he  did,  in  virtue  of  Articles  866,  867,  934,  936,  939  of  the 
Civil  Code,  as  expounded  by  this  Court  in  the  case  of  LePage  and  otJient 
V.  The  Xeiff  Orleans  Gas  Light  and  Banking  Co,  and  others^  7  Rob.  p.  184  ; 
and  Addison  v.  Neic  Orleans  Saviny  Bank,  15  La.  528. 

The  other  points  raised  are  satisfactorily  disposed  of  by  the  Judge  of 
the  lower  Court ;  and  for  the  reasons  by  him  given  and  with  the  opinion 
expressed  by  us. 

We  find  no  error  in  the  judgment  of  the  lower  Court. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant. 


No.  1211.— The  State  op  Louisiak.\  r.  Trozin  P.  Bilbo. 

Where  an  Indloimeiit  U  found  more  than  a  year  after  the  alleged  oommitling  of  a  crime,  other  than 
willful  murder,  arson,  robbery,  forgerr  and  oounterfeitinir.  to  be  valid  it  must  allege  npon  ite  face 
facts  that  will  negative  prescription. 

APPEAL  from  the  District  Court,  Parish  of  Rapides,  Gjokf/,  J. 
David  Pierson,  District  Attorney,    for  the  State.     Shei-burne  and 
Daigre,  for  defendant. 

Labauve,  J.  The  indictment  charged  that  Trozin  P.  Bilbo,  late  of  the 
parish  aforesaid,  on  the  —  day  of  June,  A.  D.  1865,  with  force  and  arms, 
in  the  parish,  district  and  State  aforesaid,  and  within  the  jurisdiction  of 
the  I^inth  Judicial  District  Court,  one  bay  horse,  of  the  goods  and  chat- 
tels of  John  Swartzenburg,  Jr. ,  of  the  value  of  one  hundred  dollars,  felo- 
niously did  steal,  take  and  carry  away,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  said 
State. 

The  grand  jury  found  a  true  bill,  which  was  exhibited  and  filed  on  the 
6th  day  of  October,  1866. 

The  accused,  by  his  counsel,  filed  a  motion  to  quash  the  indictment, 
on  the  ground,  that  the  crime  alleged  to  have  been  committed  is  barred 
by  prescription  ;  that  the  same  facts  as  contained  in  the  indictment  were 
made  known  to  a  public  officer  having  power  to  investigate,  but  no  action 
was  had  or  taken. 
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Wherefore,  he  prays  that  the  indictment  be  qnashed,  more  than  a  year 
having  ehipsed  since  the  alleged  crime  was  committed,  and  that  the  ac- 
cused be  released,  the  statute  of  limitation  having  prescribed  the  action. 

The  District  Court  sustained  the  motion,  and  the  district  attorney  took 
a  bill  of  exceptions  and  moved  for  an  appeal,  which  was  granted. 

We  are  of  opinion  that  the  Court  did  not  err.  It  was  the  duty  of  the 
State  to  n^;ative  in  the  indictment  the  fact  that  prescription  had  accrued, 
by  alleging  that  no  information  of  the  commission  of  the  o£fense  had, 
within  one  year  next  after  the  offense,  been  given  to  an  officer  authorized 
to  direct  the  investigation  or  prosecution. 

On  its  face,  the  indictment  does  not  contain  everything  essential  to  the 
punishment  of  the  accused,  and  which  must  have  been  found  by  the  jury 
before  sentence  could  be  rendered.  R.  S.  p.  161,  J  11.  The  Slate  v.  Fos- 
ter, 7  An.  255.     We  have  lately  reaffirmed  that  decision. 

Judgment  affirmed. 


No.  1210 — Statb  of  Lofisl^'a  r.  Doax  &  Thompson  and  Epwabd  L  Gay. 

Where  there  ia  do  principal  obligation,  there  cannot  be  an  accesoory  one. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Fosey,  J. 
R,  W.  Knickerbocker,  District  Attorney,  for  the  State.     Barrow  <fe 
Fope,  for  defendants  and  appellees. 

Hyman,  C.  J.  The  State  is  appellant  from  a  judgment  dismissing  suit 
brought  against  defendants,  on  an  appearance  bond  signed  only  by  Gay, 
as  security  for  Doax  anii  Thompson.  . 

Doax  and  Thompson,  not  having  signed  the  bond,  are  not  bound. 
Neither  is  Gay  bound  on  the  bond,  for  there  cannot  be  an  accessory  obli- 
gation where  there  is  not  a  principal  one.  See  2  Rob.  367,  Curtis  et  al  v. 
Moss. 

Let  the  judgment  of  the  District  Court  be  affirmed . 
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No.    1201. — JoHS   L.   Pointer  r.  C.  N.  Roth  et  al.  •and  E.  D.  Woods, 

Sheriff. 

An  injunction  will  be  sustained,  where  the  property  has  been  sold,  and  delivered,  pritir  to  the  dat-eof 
the  seizure  by  the  sheriff,  under  avTitof/'n  fnrinit'.  when  the  injunction  if*  maintained  in  part 
no  damaces  will  be  allowed. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Poseif,  J. 
Barrow  &  Pope,  tor  plaintiif  and   appellee.     Samiifil  Matf heirs,    for 
defendants  and  appellants. 

Labauve,  J.  This  appeal  is  taken  by  defendant  from  a  judgment  per- 
petuating an  injunction,  restraining  the  defendants  from  seUing  three 
mules,  four  cows  and  calves,  and  carriage,  and  a  buggy,  valued  at  ^690. 

On  the  21st  of  April,  1860,  the  defendants'  sold  to  A.  P.  Marionneaux, 
all  their  interests  in  a  certain  sugar  plantation,  and  the  implements  of 
husbandry  and  the  animals  thereon.  Having  obtained  a  judgment  against 
Marionneaux  for  the  price,  they  seized  under  ajieri  facias  the  plantation 
and  all  the  animals  and  movable  property  thereon,  including  the  said 
three  mules,  cows  and  calves,  carriage  and  buggy,  the  sale  of  which  said 
John  L.  Pointer  enjoined,  alleging  that  he  had  purchased  them  previous 
to  the  seizure,  and  that  they  were  his  property. 

The  District  Court,  after  hearing  his  testimony,  perpetuated  tlie  injunc- 
tion, and  the  defendants  took  this  appeal. 

From  the  testimony  adduced  in  the  case,  we  are  satisfied  that  the  four 
cows  and  calves,  the  carriage  and  the  buggy,  were  sold  and  delivered  to 
the  plaintiff,  John  L.  Pointer,  and  were  in  his  possession;  but,  we  are 
of  opinion  that  the  three  mules,  if  they  were  sold,  were  not  delivered  to 
said  John  L.  Pointer,  and  that  they  remained  in  the  possession  of  the 
alleged  vendor,  A.  P.  Marionneaux,  until  they  were  s^i'ized.  The  testimony 
shows  that  A.  P.  Marionneaux  had  leased  his  sugar  plantation,  together 
with  the  said  three  mules  to  Renold,  who  was  notified  by  A.  P.  Marion- 
neaux that  he  (Marionneaux)  had  sold  the  three  mules  to  Mr.  J.  L. 
Pointer,,  and  that  at  the  expiration  of  the  lease  to  turn  them  over  to  Mr. 
Pointer ;  the  mules  seized  are  the  same  that  were  leased  with  the  planta- 
tion, and  alleged  to  have  been  sold  to  Pointer.  'When  the  mules  were 
seized  they  were  in  the  possession  of  the  lessee,  and,  consequently,  in 
that  of  the  lessor  and  alleged  vendor,  and  could  be  seized  by  the  creditors 
of  the  latter.  CivU  Code,  Arts.  1916,  1917,  2243,  2456,  3396.  1  An.  59.  3 
An.  462. 

We  must  dissolve  the  injunction,  as  to  the  mules,  but  are  of  opinion 
that  no  damage  should  be  allowed,  the  injunction  being  sustained  in  part 
as  to  the  cows  and  calves,  and  carriage  and  buggy,  and  dissolved  as  to  the 
mules  for  want  of  delivery. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled  and  avoided.  It  is  further  ordered  and 
decreed,  that  the  injunction  be  maintained,  and  made  perpetual  as  to  the 
carriage,  buggy  and  four  cows  and  calves,  and  dissolved  as  to  three  mules; 
the  defendants  and  appellants  to  pay  the  costs  of  the  District  Court,  and 
the  plaintiff  and  appellee  those  of  appeal. 
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No.  1161.  — SrrrEs.sioN  ok  GYLi.i:M  A.   Hudson. 

To  ooDstitnto  a  prohibited  substitution,  the  donee  tuusc  be  charged  to  preserve  And  retarn  the  thing 

donated,  to  a  third  person. 
The  doctrine  ennnci«1«d  in  the  i?a«p  of  fif/n  u«  Ro^  »til.  v.  fUtiUut  LatiaHtu  tt  nl.  5  An.  662,  is  reafflrmed 

in  this  case. 

APPEAL  from  the  District  Court,  Parish  of  Poiute  Coupee,  Coolei/,  J. 
/.  ./.  Coolet/^  for  Test.  Executor.     JuHen   MicJieL^  for  absent  heirs, 
AppeUauts. 

Labauve,  J.  This  cast^  presents  bat  oue  question  of  law,  and  that  is, 
whether  the  last  will  of  the  said  Gyllum  Hudson  contains  tk  prohibited  suh- 
siitiUion,  in  the  following  donations  : 

*' Article  2.  I  give  and  bequeath  to  my  half-sister,  Nancy  Stiles,  form- 
erly Nancy  Estiss,  five  thousand  dollars. 

Article  3.  I  give  and  bequeath  to  my  half-nephew,  Thomas  Harrell, 
Ron  of  Samuel  Harrell,  four  thousand  dollars.     *        »        »        ♦        * 

Article  10.  I  wish  the  above-named  Nancy  Stiles  and  Thomas  Harrell  to 
tise  their  x)ortion8,  both  principal  and  interest,  as  they  see  proper,  during 
their  natural  life;  and  should  they  leave  heirs  of  their  body  at  their  death, 
I  wish  it  to  be  equally  divided  among  them  ;  but,  should  they  die  leaving 
no  heirs  of  their  body,  I  wish  it,  or  whatever  mat/  be  le/t  of  it  ai  their  death, 
to  be  divided  equally  among  all  those  who  are  now  my  legal  heirs. " 

The  executors,  on  a  fourth  account  rendered  by  them,  have  put  down 
for  the  heirs  and  legal  representatives  of  said  legatee,  Thomas  Harrell, 
deceased  (who  has  died  since  the  last  payment  of  $2,000  to  him  on  ac- 
count of  his  legacy),  $800. 

Julien  Michel,  counsel  of  absent  heii's,  opposed  said  item,  on  the  fol- 
lowing grounds : 

''That,  by  article  10  of  the  will,  it  was  provided  that  if  the  legatees, 
Nancy  and  Thomas  Harrell,  should  die  without  leaving  heirs  pf  their 
body,  the  legacies  given  to  them,  or  so  much  thereof  as  should  be  left, 
should  not  go  to  their  heirs  at  law,  but  should  go  to  the  heirs  of  the 
testator." 

That  said  Harrell  has  died  without  heii-s  of  his  body,  and  with  a  portion 
oi  the  legacy  to  him  still  unpaid;  that  the  said  legacy  is  either  nuU,  as  a 
tidei  commissuin,  or  the  remaining  portion  of  it  yet  unpaid,  should,  in  ac- 
cordance with  the  will  of  the  testator,  go  now  to  his  legal  heirs.  He  pray.s 
that  the  executors  be  ordered  to  pay  said  legacy  to  the  heirs  at  law  of  the 
deceased. 

To  constitute  a  prohibited  substitution,  the  donee  must  be  charged  to 
preserve  and  return  the  thing  donated,  to  a  third  peraon.  Civil  Code, 
Art.  1507.  The  motive  of  the  law  is,  that  property  should  not  be  tied  up 
and  taken  out  of  commerce,  which  would  be  the  case  if  the  donor  had  the 
right  and  power  to  direct  to  whom  should  go  the  donation  after  the  death 
of  the  original  donee,  for  the  donor  might  do  so  ad  infinitum. 

In  this  case  we  see  nothing  which  binds  the  legatee  to  preserve  and  return. - 
on  the  contrary,  the  testator  wishes  the  legatees  to  use  their  portions,  both 
principal  and  interest,  as  they  see  proper. 
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Suocension  of  Hndaon. 

We  are  clearly  of  opinion  that  the  above  legacy  does  not  contain  a  pro- 
hibited substitution,  and  that  the  legatee,  Thomas  Harrell,  became  abso- 
lutely the  owner  of  the  legacy  made  to  him,  and  transmitted  the  same  to 
his  heirs  at  law.  Our  views  are  fully  supported  by  the  decisions  in  the 
cases  of  Cyprien  Roy  et  cd.  v.  Estibene  LcUiolas  et  al.  5  An,  652 ;  Bernard's 
Heirs  v.  Sou^i,  18  La.  21  ;  Bernard* s  Heirs  v.  Goldenhow,  18  La.  95  ;  Mar- 
cade,  vol.  3,  No.  460. 

For  these  reasons,  and  those  given  by  our  learned  brother  below,  with 
whom  we  concur,  the  judgment  appealed  from  must  be  affirmed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 


No.  825. — James  A.  Frost  r.  Miles  A.  McLeod. 

Where  an  order  of  seiznre  and  sale  has  been  obtained  on  a  mortgage,  and  the  debtor  who  granted  the 
mortgage  is  absent  from,  and  not  represented  in  the  State,  the  law  does  not  require  antecedent 
proof  or  affidavit  of  his  absence,  beiore  an  attorney  can  be  appointed  to  represent  him. 

The  nnllitj  declared  by  Article  356  of  the  Civil  Code,  in  relative,  and  cannot  be  nrged  by  the  minor, 
after  he  becomes  of  age.  who  is  seeking  the  benefit  of  the  alleged  agreement,  by  which  a  partial 
payment  or  advance  was  made  to  him. 

The  transfer  of  the  principal  obligation  includes  that  of  the  mortgage  as  the  accessory.    C.  C  2010. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Bdden,  J. 
Louis  Bush,  for  plaintiff  and  appellee.     E,  W,  Blake,  for  defendant 
and  appellant. 

Howell,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale,  and 
is  taken  by  the  attorney  appointed  to  represent  the  defendant,  who  is 
aUeged  in  the  petition  to  be  absent,  and  not  represented  in  the  State. 

The  grounds  of  complaint  are: 

1.  That  there  is  no  proof  that  the  defendant  is  absent,  and  not 
represented. 

To  this,  it  is  successfully  replied,  that  the  Art.  737,  C.  P.,  under  which 
the  appointment  of  an  attorney  was  made,  does  not  require  the  plaintiff 
to  make  oath  of  the  fact  of  absence,  as  contended  for,  and  it  is  not  sug- 
gested that  authentic  evidence  of  such  fact  is  required:  nor  is  it  intimat^^d 
that  the  defendant  is  not  absent. 

The  article  in  question  simply  i)rovides  that,  if  the  debtor,  who  has 
granted  the  mortgage,  is  absent  and  not  represented  in  the  State,  the 
Judge,  at  the  request  of  the  plaintiff ,  shall  appoint  him  an  attorney,  to  whom 
notice  of  the  demand  shall  be  given  in  the  manner  directed,  andcontrarily 
with  whom  the  seizure  and  sale  shall  be  prosecuted.  It  does  not  say  on 
proof  of  the  absence,  and  we  are  not  informed  of  any  law  requiring  such 
antecedent  proof.  The  analogy  to  the  conservatory  writs  is  not  main- 
tained, as,  in  those  proceedings,  facts  to  be  verified  by  oath  are  made  by 
law  a  basis  of  the  writ. 

%  That  the  assignment  of  the  notes  to  plaintiff  is  absolutely  null  and 
void,  having  been  made  by  a  tutor  to  his  ward,  previous  to  the  rendering 
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of  a  full  account  and  delivery  of  vouchers,  uudcr  the  provisions  of  Art. 
H55,  C.  C. 

The  nullity  declared  by  this  article  is  relative,  not  absolute,  and  in  in 
the  interest  of  the  minor,  and  cannot  be  urged  in  this  instance,  as  it  is  the 
minor,  now  of  age,  who  is  seeking  the  benefit  of  the  alleged  agreement, 
by  which  a  partial  payment  or  advance  was  made  to  him.     9  L.  305.     U) ' 
L.  268.     1  A.  35. 

3.  That  there  is  no  authentic  proof  of  plaintiff's  subrogation  to  the 
rights  of  mortgage. 

The  transfer  of  the  note  was  by  notarial  act,  and  by  Art.  2615,  the 
mortgage,  as  the  accessory,  was  included. 

We  consider  it  unnecessary  to  pass  upon  the  question  of  tlio  Avaiit  of 
a  stamp,  as  it  is  not  jiroperly  presented  by  the  record. 

Judgment  affirmed. 


Jadioial  bonds  mnH  be  oonstrued  with  reference  to  the  l»w  under  which  thej  are  ^ren. 

A  jury  trial  is  not  allowed  on  an  opposition  to  the  prooes-verbal  of  the  deliberations  of  the  creditor* 

of  an  insolvent  suocession :  such  prooeodings  must  be  tried  sammarily. 
Tlie  opinion  of  a  majority  of  the  creditors,  in  amount,  must  prevail. 

VPPEAL  from  the  District  Court,  Parish  of  Lafourche,  (ntteSf  J. 
BKsh  <fc  Goode,  for  appellee.      Winchester  Hall,  for  opponents  and 
appellants. 

ILSI.EY,  J.  A  meeting  of  the  creditors  of  the  succession  of  George  S. 
Giiion,  having,  upon  the  application  of  the  administrator,  an  order  of  the 
Judge,  been  duly  held,  the  proces-verbal  of  their  deliberations  was 
returned  to  the  Court,  and  the  homologation  thereof,  and  a  sale  of  the 
succession  property  in  conformity  thereto,  prayed  for.  ^ 

The  prayer  of  the  administrator  was  opposed  by  the  appellants,  and 
froni  a  judgment  against  them  upon  their  opposition,  they  have  appealed. 

The  appeUccs  h.r:^.  moved  in  this  Court  to  dismiss  the  appeal,  on  two 
grounds: 

1.  That  the  appeal  bond  does  not  comply  with  the  requ'sites  of  the 
law  by  reciting,  **  or  tlmt  the  same  shall  bo  satisiied  by  the  proceeds  of 
the  sale  of  his  estate,  real  and  personal,  etc.,"  as  required  by  Aiticle  57.) 
of  the  Code  of  Practice;  nnd 

2.  That  the  bond  is  made  in  favor  of  the  administrator  alone,  and  net 
in  favor  of  the  creditors,  who,  in  the  present  instance,  are  really  the  only 
parties  having  interest. 

I,  Judicial  bonds  must  be  construed,  with  reference  to  the  law  under 
which  they  are  given;  any  clause  which  is  superadded  must  be  rejected, 
and  any  that  is  omitted  supplied.  12  An.  69.  4  An.  3.  11  La.  174  and 
196. 

IL  It  is  contended  by  the  appellant,  that  the  bond  was  properly  made 
in  favor  pf  the  administrator,  who  represents  them  until  their  claims 
11 
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1162. — horns  GinoN,  Administrator  v.  The  Cbeditobs  op  the  Succession      ih^UJi 
OP  Geoboe  Guiok,  deceased. 
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Gaion  v.  The  Creditors  of  the  Sacceafcion  of  Union. 

are  settled  in  cojicurso;  but  the  Court  entertaining  some  doubt  as  to  the 
necessity  of  making  the  creditors  parties  in  the  present  case,  weU  main- 
tained the  appeal.     10  A.  285.     2  A.  434. 

On  the  merits — the  opposition  to  the  homologutiou  of  the  proceediu^H 
of  the  knee  ting  of  the  creditors,  rested  on  two  giounds  : 

1.  That  the  opponents  are  prejudiced  by  the  appraisement  of  the  pro- 
perty, made  on  the  24th  November,  1805. 

2.  That  they  are  entitled  to  have  the  tracts  of  land  sold  in  parcels,  and 
not  in  block,  as  required  by  the  other  creditors. 

There  are  two  bills  of  exception  taken  by  the  opponeaU  to  the  refusal 
of  the  Court  to  allow  them  a  trial  by  jury,  and  to  receive  evidence  offered 
by  them  to  sustain  the  second  ground,  and  to  show  that  a  sale  of  the 
property,  in  parcels,  would  be  more  advantageous  than  one  made  in 
block. 

The  ruling  of  the  Court,  in  both  points  excepted  to,  was  correct. 

Proceedings  of  this  nature  must  be  tried  summarily  by  the  Court,  (755 
757  and  1036  C.  P.,)  and  the  evidence  offered  being  irrelevant  and  useless, 
was  properly  excluded. 

The  meeting  of  the  creditor^i  was  called  in  pursuance  of  Articles  llfK) 
of  the  Civil  Code,  and  of  1038  of  the  Code  of  Practice,  and  the  succeed- 
ing Article  1039,  contemplates  that  the  deliberations  of  creditors  convened 
by  virtue  of  the  preceding  article,  shall  be  homologated  in  the  same 
manner  as  if  it  were  a  procedure  in  bankruptcy,  and  that  the  Court  will 
pronounce  summarily  on  such  opposition  as  shall  be  made. 

This  Court,  in  the  case  of  Nedre  v.  Foni^net,  2  An.  784,  intimated  that 
Article  1039  of  the  Code  of  Pnictice,  had  reference  to  the  insolvent 
acts  of  1817,  and  the  acts  amending  it,  and  we  are  of  the  opinion 
that  it  alluded  to  the  insolvent  law  of  1817,  which  was  the  only  one  in 
operation  when  the  Code  of  Practice  was  promulgated  in  September. 
1825. 

By  the  acts  of  1817,  as  well  as  by  the  existing  law,  in  relation  to 
voluntary  surrenders,  the  opinion  of  the  majority  of  the  creditors,  i?? 
amount,  for  the  sale  or  disposal  of  the  property  surrendered,  or  for  any 
other  object  relative  to  the  interest  of  the  mass  of  the  creditors,  shall 
prevail  to  give  such  deliberations  of  the  creditors  legal  effect,  in  regard 
to  sales  of  property,  they  must  ba  homologated  by  a  judgment  of  the 
Court  (2  A.  78i);  but  the  opinion  of  the  majority,  in  amount,  will  prevail 
in  fixing  the  mode,  terms  and  conditions  of  such  sales,  unless  successful 
opposition  is  made  on  account  of  some  irregularities  or  illegality  in  tho 
proceedings  at  the  meeting  of  the  creditors,  and  the  Court  very  properly 
rejected  tho  opposition,  and  adopted  the  opinion  of  the  creditors,  in 
amount,  as  the  basis  of  its  judgment  of  homologation,  and  for  a  siile  of 
the  property  in  conformity  to  the  said  opinion,  and  according  to  law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  -of 
tho  District  Court  be  and  the  same  is  hereby  aifirmed,  the  costs  of  appeal 
tj  be  paid  by  the  appellants. 
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No.  1150.— J.  C.   Vanwickle  r.  W.  D.  V.  Downing. 


Id  order  u>  bind  the  drawer  or  endorHer  of  a  draft,  the  evidence  musit  nhow  that  a  demand  has  be«u 

mad«  in  due  time. 
Where  plaintiif  seelu  to  hold  the  drawer  and  endorser  of  a  draft  resiwnaible  on  a  subsequent  proniiM , 

he  niuat  show  by  evidence  that  the  defendant  know,  at  the  time  he  made  the  promise,  that  he  was 

released  from  liability  by  the  laches  of  the  plaintiff. 


APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  Cooley,  J. 
Thos,  J,  Cooley,  for  plain tiif  and  appellee.     F,  H,  Fan^ar^  for  defen- 
dant and  appellant. 

Hyman,  C.  J.  Jacob  C.  Vanwickle,  the  plaintiff,  brought  suit  in  May, 
1866,  against  William  D.  V.  Downing,  on  two  drafts  drawn  by  him  on  R. 
C.  Cnmmings  &  Co.,  of  New  Orleans,  payable  to  his  own  order,  and  by 
him  endorsed  in  blank. 

Each  draft  is  for  the  sum  of  ^6,750,  is  dated  at  New  Orleans,  24th  Feb- 
ruary, 1861,  payable  twelve  months  after  its  dat^,  and  signed  and  endorsed 
thus  :  **  Wm.  D.  V.  Downing." 

The  drafts  were  accepted  by  the  dmwers. 

Plaintiff  prayed  that  he  have  judgment  against  defendant  for  the 
amount  of  the  drafts,  for  interest  thereon,  for  costs  of  protests  and  for 
costs  of  suit. 

Defendant,  in  answer,  admitted  his  signature  t<>  the  drafts  sued  on,  but 
denied  responsibility  on  the  drafts. 

The  District  Judge  rendered  judgment  as  asked  for  by  plaintiff,  and 
defendant  has  appealed  from  the  judgment. 

Plaintiff  adduced  in  evidence  protests,  of  the  27th  February,  1862,  for 
non-payment  of  two  drafts,  which  differ  from  the  drafts  sued  nn  only  iu 
the  name  of  the  drawer  and  endorser. 

The  drafts  protested  were  draw^i  by  J.  D.  V.  Downing,  and  by  him  en 
dorsed  in  blank  ;  and  the  protests  show  tliat,  on  the  27th  February,  1862, 
demands  for  their  payment  were  made  on  the  acceptors,  R.  C  ■.  Cnmmings 
k  Co. 

Plaintiff  also  introduced  in  evidence  the  certificates  of  the  notary  (who 
protested  the  drafts),  who  therein  declared  that  he  served  notices  of  the 
protests  on  the  drawer  and  endorser^  by  depositing  on  the  day  of  the 
protests,  in  the  post-office  of  New  Orleans,  the  notices  addressed  to  J.  1 ). 
T.  Downing,  at  Morganza  post-office,  Louisiana. 

The  protests  do  not  show  that  demands  w^ere  made  for  the  payment  of 
the  drafts  sued  on  ;  on  the  contrary,  they  show  that  demands  were  made 
for  the  payment  of  other  drafts. 

It  is  impossible  for  the  drafts  that  are  protected  to  be  the  drafts  that 
are  in  suit,  if  the  protests  declare  truth. 

It  is  unnecessary  to  inquire  whether  the  notices  of  protests  are  sufficient 
or  not ;  for,  if  there  be  no  proof  of  demands  for  the  payment  of  the 
drafts  at  their  maturity,  the  plaintiff  cannot  recover.  No  such  proof  has 
been  adduced. 
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Plaintiff,  not  relying  fully  on  the  protests  and  certificates  of  notices  of 
l»rotests,  offered  in  evidence  a  letter  of  defendant's,  which  is  as  follows  : 

•'Mr.  Vauwicl'l*'— Dear  Sir  :  R.  C.  Gummings  wrote  me,  a  few  days 
ago,  that  you  held  some  of  his  and  my  paper,  and  wishes  to  pay  it.  You 
will  write  to  me  immediately,  as  I  wish  to  confer  with  him  on  the  subject. 
My  advice  is  to  accept  the  offer.  The  manner  in  which  property  is  on 
the  wing,  I  do  not  think  many  debts  will  be  settled  after  this  war,  for  I 
firmly  believe  everybody  will  be  broke,  and  universal  repudiation  will  bo 
the  gam(\  Respectfully  yours, 

Wm.  D.  V.  DoWNDfO. 

Bayou  Ferdoche,  Monday,  June,  1863." 

By  interrogatories  on  facts  and  articles,  propounded  to  defendant, 
plaintiff  proved  that  the  paper  referred  to  in  the  letter  was  the  drafts  now 
sued  on ;  and  plaintiff  contends  that,  by  this  letter,  the  defendant  acknow- 
ledged his  liability  to  pay  the  drafts. 

If  the  letter  be  a  promise  by  defendant  to  pay  the  drafts,  or  an  acknow- 
ledgment of  his  liability  to  pay  them  (and  on  which  we  express  no  opi- 
nion), and  the  plaintiff  expects  thereby  to  escape  from  the  consequence  of 
his  Inches,  he  must  show  by  evidence  (which  he  has  not  done),  that  de- 
fendant knew  when  he  wrote  it,  the  letter,  that  he  was  released  by  laches 
from  responsibility  on  the  drafts. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled,  avoid- 
ed and  reversed  ;  it  is  further  decreed  that  the  case  be  dismissed  as  of 
nonsuit ;  it  is  further  decreed  that  plaintiff  pay  the  costs  of  suit  in  both 
Courts. 


«>828. — ArousTE  Provosty,  Syndic,  v.  James  M.  Putnam. 

In  .an  action  of  dama«es  plaintiff  must  put  defendant  in  default  before  he  can  recover.  In  commu- 
tative contracts,  where  the  reciprocal  obligations  are  to  be  performed  at  the  same  time,  or  the  one 
immediately  after  the  other,  the  party  wishing  to^nt  the  other  in  default,  must,  at  the  time  and 
place  expressed,  or  implied,  by  the  agreement,  offer  or  perform,  as  the  contract  requlrea,  that 
which,  on  his  part,  was  to  be  done,  or  the  other  party  will  not  be  legally  put  in  default 

As  a  prerequisite  to  recovery  of  damages  for  violations  of  a  commutative  contract,  the  defendant 
mnst  have  been  put  in  default. 

4  PPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgun,  J. 
1. V  Clarke  <C  Bai/ne,  for  plaintiff  and  appellant.  Lao/  and  Spenruig,  for 
defendant  and  appellee. 

This  case  was  tried  by  a  jury  in  the  lower  Court. 

Ilslky,  J.  This  action,  founded  on  Article  2589  of  the  Louisiana 
Code,  is  brought  to  recover  from  the  defendant,  the  difference  in  the 
price  of  a  certain  plantation,  etc.,  which  had  been  adjudicated  to  him  at 
a  syndic's  sale;  and  which,  in  consequence  of  his  refusal  to  comply  with 
the  t^rms  of  the  ftrst  sale,  was  sold  a  second  time  for  a  less  price. 

The  property  advertised  for  sale  and  adjudicated,  was  a  large  sugar 
plantation,  **  irUh  f/)od  sfted-cane  U} plant  tiro  hundred  arpenta,''' 

The  answer  is  a  general  denial,  and,  also,  a  special  defense  is  set  up, 
the  principal  ground  of  which  is,  that  at  the  time  of  the  sale,  there  was 
not  on  the  property  sofScient  seed-cane  to  plant  sixty  arpents,  and  that 


XEW  ORLEANS,  FEBRUAKY,  1867.  86 


Pfovosty  V.  Putnam. 


he  was  deceiyed,  and  led  into  error  in  this  particular,  by  the  advertise- 
ment, and  that  he  was  under  no  obligation  to  accept  the  adjudication 
made  to  him  by  the  sheriff.  He  claimed  damages  in  reconvention,  but 
this  he  afterwards  abandoned. 

The  case  was  submitted  to  a  jury,  and  a  judgment  was  rendered  by 
the  Court  below,  upon  their  verdict  in  favor  of  the  defendant,  and  the 
plaintiff,  after  an  ineffectual  attempt  to  obtain  a  new  trial,  has  appealed. 

The  appellant  has  filed  in  this  Court  his  written  argument;  but  none 
has  been  presented  to  us  on  behalf  of  the  appellee. 

The  law  gives  three  remedies  against  the  defaulting  purchaser,  at  auc- 
tion sales — the  action  for  the  specific  performance  ;  the  ordinary  action . 
for  damages,  and  the  action  based  upon  the  foUe-enchtre^  which,  itself, 
if  properly  conducted,  liquidates  the  damages,  and  if  the  plaintiff  could 
not  have  maintained  his  action  in  one  of  the  two  modes  first  mentioned, 
he  must  fail  in  this  one. 

Assuming  as  true,  what  is  otherwise  satisfactorily  proved,  that  there 
was  as  great  a  deficiency  of  plant-cane,  as  is  alleged  in  the  answer,  it 
follows  that  the  vendor  was  not  in  a  condition  to  comply  with  this  very 
important  part  of  his  contract — to  deliver  to  the  purchaser,  with  the 
plantation,  sufficient  seed-cane  to  plant  200  arpents,  and  this  was  tbe 
obligation  imposed  on  him  by  his  contract,  and  by  law.     Art.  2450  C.  C. 

This  is  an  action  for  damages,  and  as  a  prerequisite  to  their  recovery, 
the  defendant  must  have  been  put  in  default,  which  has  not  yet  occurred. 
''  In  commutative  contracts,  where  the  reciprocal  obligations  are  to  be 
performed  at  the  same  time,  or  the  one  immediately  after  the  other,  the 
pari^  who  wishes  to  put  the  other  in  default,  must,  at  the  time  and  place 
expressed  in,  or  implied  by  the  agreement,  offer,  or  perform,  a%  the  contract 
requires,  that  which  on  his  part  was  to  be  performed,  or  the  other  party 
ttiU  not  be  legally  ptd  in  defnvU"  See  Article  La.  Code  1908;  3  La.  382;  15 
La.  282;  5  A.  578. 

Whatever  was  the  defendant's  motive  in  bidding  upon  the  property, 
he  could  still  claim  legally,  as  a  purchaser,  the  full  benefit  of  his  con- 
tract, which  was  an  entire  one,  and  entitled  him  to  what  he  bought,  and 
every  part  of  it.  C  La.  485.  Nor  was  he  compelled  to  perform  his  part 
of  the  contract  as  purchaser,  until  the  seller  showed  his  readiness  and 
ability  to  perform  his.     15  La.  282. 

A  sufficiency  of  good  seed-cane  is  the  life  of  a  sugar  plantation,  and 
the  quantity  advertised  and  adjudicated  with  it  to  the  defendant, 
formed  so  important  an  item  in  the  sale,  that  persons  present  thereat  say, 
that  had  it  been  made  known  how  great  was  the  deficiency  (a  fact  not 
brought  home  to  the  defendant)  they  would  not,  although  otherwise  dis- 
posed to  buy,  have  made  a  bid  upon  it.  Seed-cane  that  year  was  very 
scarce,  and  the  removal  of  it  from  one  plantation  to  another,  always 
injures  it.  None  was  put  upon  the  place  to  supply  the  deficiency,  and  it 
is  not,  therefore,  necessary  to  determine  whether  that  would  have  been  a 
compliance  with  the  contract,  on  the  part  of  the  vendor. 

The  case  of  Hail  et  al.  syndics  v.  XeviU,  and  Article  2487  La.  Code,  cited 
by  the  appellee,  have  no  application  to  the  present  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant. 
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722. — Roth  <te  DEBiiiEUX  r.  Henky  E.  Moouk. 

A  cotumercUd  partnanhip  beinir  plaintiffs  in  a  6uit,  and  a  conmimion  to  take  testimony  issuing  after 
the  death  of  one  member  of  the  partnership,  and  before  his  representatives  had  been  made  par 
ties  to  the  suit :  //W//— That  the  t^istimony  should  be  admitted:  the  representatives  alone  havi> 
the  right  to  object. 

Defendant  being  proven  to  have  been  a  partner  in  the  transactions  forming  the  basis  of  the  soit.  and 
the  goods  having  inured  to  the  benefit  of  that  partnership,  he  is  liable,  notwithstanding  that  the 
credit  had  been  given  to  the  other  party,  individually,  who  had  made  Hettlement  by  giving  hi» 
separate  note  for  the'balance  due. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Poset/,  J. 
Samuel  Matthews,  for  plaintiffs  and  appellees.     Barrow  cC  Pope,  for 
defendant  and  appellant. 

Taijaferko,  J.  The  plaintiffs  allege  that  the  defendant  and  John  W. 
Combs,  a  resident  of  the  State  of  Kentucky,  were  commercial  partners, 
trading  in  slaves,  horses  and  mules,  in  the  year  1857  and  1858.  That 
during  that  period,  they  furnished  Moore  and  Combs  merchandise  of 
various  kinds,  needed  and  suitable  for  their  business.  A  running  account 
is  shown  extending  from  July,  1857,  to  the  middle  of  April,  1858,  amount- 
ing to  ?2,586  06,  reduced  by  credits  to  $596  06,  the  balance  for  which, 
with  five  per  cent,  interest  from  the  15th  of  April,  1858,  this  suit  is  brouglii. 

The  answer  is  a  general  denial. 

Plaintiffs  had  judgment,  and  defendants  appealed. 

A  bill  of  exceptions*  was  taken  to  the  admission  of  the  testimony  of 
Fleetwood,  a  witness,  on  the  ground  that  before  the  commission  issued, 
under  which  the  evidence  was  taken.  Roth,  one  of  the  plaintiffs,  had  died, 
and  hLs  widow  and  his  heirs  made  parties  after  the  commission  issued,  all 
the  parties  to  the  suit  were  not  before  the  Court,  when  the  commission 
was  taken  out. 

The  Court  a  quo,  we  think,  properly  overi'uled  the  exception,  for  the 
reason  that  the  defendant  had  been  served  with  a  copy  of  the  interroga- 
tories,  and,  besides,  that  the  irregularity  objected  to,  could  only  be  urged 
by  the  widow  and  legal  representatives  of  the  deceased  plaintiff. 

It  appears  that,  on  the  books  of  Roth  &.  Deblieux,  the  account  sued 
upon  was  kept  against  Combs  alone,  and  it  is  shown  that  a  note  wa.s 
given  by  Combs  to  the  firm  of  Roth  &  Deblieux,  on  the  3d  of  June,  1858, 
for  six  hundred  and  fifty-two  dollars  and  eighty-six  cents,  with  interest 
from  the  Ist  of  April,  1858.  This  note,  it  is  admitted  by  plaintiff,  was 
taken  in  liquidation  of  the  account  sued  upon.  A  witness,  who  had  been 
a  clerk  in  the  store  of  the  plaintiff,  testifies  that  they  had  on  their  books 
an  account  of  eight  dollars  charged  to  Moore  &  Combs,  and  that  this 
account  was  carried  into  the  account  of  J.  W.  Combs.  Two  other  mer- 
cantile establishments  in  Plaquemine  charged  goods  to  Combs  k  Moore. 
It  is  argued  that  these  facts  show  the  dealings  of  Roth  k  Deblieux  to  have 
been  with  J.  W.  Combs  alone,  and  that  they  accepted  his  separate  note  in 
payment  of  those  dealings. 

Against  this  view  of  the  case  the  evidence,  in  behalf  of  the  plaintiffs, 
leaves  no  reasonable  doubt  that  the  goods  furnished  by  them,  inured  to 
the  benefit  of  the  partnership  of  Moore  &  Combs. 

The  note  for  9652  86  was  deposited  in  the  Court. 
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The  existence  of  the  partnership  is  proved  beyond  a  doubt.  The  per- 
sonal responsibilitT  of  the  defendant,  for  the  partnership  engagements, 
folloT^'s  as  a  legal  consequence. 

It  is  therefore  ordered,  adjudged  and  decreet!,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  co.st.s. 

Lahafve,  J.  recused. 


No.  1159. — Raymond  P.  (iAiWiAKi)  r.  Hrs  ('keditoks. 

A  {qrndtc\«  coiumi»>i'>n.H  are  liinited  to  fire  per  oent.  on  the  net  amount  of  money  received  by  him. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gales^  J. 
Burginiei'ea  &  Tihile,  for  plaintiff  and  appellee.     BusJt  <fe  Uoode^  for 
appellants. 

Taxjaferho,  J.  By  the  i^roces-verbal  of  the  notary,  who  presided  at 
the  meeting  of  the  creditors,  on  the  16th  day  of  October,  1866,  it  appears 
that,  after  the  vote  was  taken  for  syndic,  it  was  found  thatR.  P.  GaiUard, 
the  insolvent,  had  received  votes  representing  $44,867  68,  and  that 
Louis  Bush  had  received  votes  representing  $30,255  35.  The  majority 
in  amount  decided  that  Gaillard,  declared  to  be  chosen  syndic,  should  be 
required  to  give  security  for  his  administration,  and  that  he  be  allowed  a 
commission  of  ten  per  cent,  up  to  twenty  thousand  dollai's,  and  five  per 
cent,  over  that  amount.  When  the  proceedings  were  returned  to  the  Dis- 
trict Court,  their  homologation  was  opposed  by  several  of  the  creditors, 
for  various  reasons,  but  chiefly  on  the  ground,  as  alleged,  that  by  the 
legal  votes  cast  at  the  meeting  of  the  creditors,  Mr.  Bush  was  elected  syn- 
dic, and  that  the  allowance  of  ten  per  cent,  commission  to  the  syndic  is 
unauthorized  by  law. 

The  opposition  was  overruled  by  the  Court  below,  and  a  judgment 
rendered  homologating  the  proceedings.  Two  of  the  opponents  have 
appealed. 

1.  As  to  the  choice  of  a  syndic,  we  do  not  find  that  the  opponents  have 
been  successful  in  rebutting  the  evidence  adduced  by  the  creditors  whose 
claims  ar^  opposed,  except,  perhiip.;,  in  one  instance.  The  claim  of  Jules 
Labatut  &  Co.,  put  down  at  §16,550,  is  predicated  upon  ten  piomisijory 
notes  of  $1,355  each,  dated  March  8th,  1866,  payable  in  annual  gruUa- 
tiou  from  one  to  ten  years,  without  interest.  It  is  apparent,  upon  tlio 
face  of  these  notes,  that  their  aggregate  sum  is  $13,550,  instead  of  $16,550, 
showing  an  over  estimate  of  $3,000.  The  opponents  contend  that  thetc 
obligation.s,  some  of  which  are  due,  should  be  reduced  by  a  discount  at 
the  highest  rate  of  conventional  interest,  in  conformity  with  the  provi- 
siou.s  of  Art.  2049  of  the  Civil  Code.  Reducing,  then,  the  aggregate  sum 
of  the  notes  by  the  discount  claimed,  and  adding  to  the  discount  the  over 
estimate  of  $3,000,  we  have  $8,231  to  be  taken  from  $16,550,  the  amount 
erroneously  represented  by  the  vote  on  Labatut's  claim.  But,  finding  no 
valid  reasons  for  rejecting  or  reducing  any  of  the  other  claims  opposed, 
the  net  aggregate  amount,  represented  by  the  vote  of  Mr.  Gaillard,  will 
still  larj^el^  e:(ceed  tbo  amouut  represented  b^  the  vote  of  Mr,  Bush, 
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Next,  m  to  the  commission  of  ten  per  cent* allowed  the  syndic  by  the 
majority  of  the  creditors  in  amount,  we  find  that  the  law  limits  the 
amount  of  the  syndic's  commissions  to  five  per  cent,  on  the  net  amount 
of  money  received.  The  commission  in  this  case  being  fixed  at  ten  per 
cent,  by  the  deliberations  of  the  creditors,  wc  think  the  proceeding 
illegal. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  amended,  so  as  to  accord  to  the  syndic  five  per  cent,  ou 
the  amount  of  money  received  by  him,  and  that  the  judgment  in  all  other 
respects  be  affirmed.  It  is  further  ordered,  that  defendants  and  appel- 
lees pay  costs  of  this  appeal,  and  that  opponents  pay  costs  in  the  Court 
below. 


No.  1171.— L.  Lackoix  v.  G.  W.  Bangs. 

A  suit  having  been  disniimed,  cannot  be  reinstAted  on  the  docket  by  an  order  granted  expartf. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  GateSj  J. 
R,  D.  Jordon,  for  plaintiff  and  appellee.     Bush  <&  Goode  for  defen- 
dant and  appellee. 

HowEMi,  J.  Ou  :kl  March,  18G5,  the  plaintiff  instituted  this  suit  to 
recover  a  sum  of  money  loaned  to  defendant,  who,  on  16th  October  fol- . 
lowing,  filed  an  answer  admitting  that  ho  had  borrowed,  and  still  owed 
the  money,  but  alleging  that  it  was  placed  in  the  hands  of  one  P.  E. 
Michel,  to  pay  for  cotton  i)urchased  of  him,  called  said  Michel  in  war- 
ranty.    Michel  was  cited  as  warrantor,  but  made  no  ax)X)earance. 

On  the  8tli  June,  186B,  the  following  entry  was  made  on  the  minutes  of 
the  Court:  **  The  plaintift'  being  called  at  court-house  door  to  come  for- 
ward and  prosecute  his  ease,  and  not  answering,  this  case  was  dismissed 
at  his  costs."  The  record  does  not  show  that  the  case  >vas  regularly  fixed 
for  trial,  nor  on  whose  motion  it  was  dismissed.  On  the  next  day  (June 
0th)  the  order  of  dismissal  was  rescinded,  and  the  case  reinstated  on  the 
simple  motion  of  plaintiff,  without  notice  to  defendant  or  warrantor.  On 
26th  same  month,  default  was  entered  ngainst  the  warrantor,  on  whose 
motion  does  not  appear.  On  0th  July  following,  the  case  was  fixed  for 
trial  insianter^  judgment  was  rendered  against  defendant,  Bangs,  on  his 
answer,  for  the  sum  claimed,  and  on  the  evidence  adduced  the  default 
was  confirmed,  and  judgment  for  the  same  amount  rendered  against 
Michel  as  warrantor,  and  in  favor  of  defendant,  which  judgment  is  to 
accrue  to  the  benefit  of  plaintiff'. 

The  judgment  was  signed  on  the  same  day,  and  notice  thereof  served 
on  Michel,  warrantor,  on  the  13th  July,  seven  days  afterwards,  from 
which  he  alone  appeals,  and  claims  its  reversal  on  two  grounds,  one  of 
which  we  consider  sufficient,  to  wit:  the  irregularities  apparent  on  the 
record.  He  contends,  and  we  think  correctly,  that  after  the  dismissal  of 
the  case,  whether  regular  or  not,  it  could  not  be  reinstated,  if  at  all, 
without  notice,  and  that  the  proceedings,  after  such  dismis.sal,  are  ex  pcn'te 
and  illegal. 
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When  this  suit  was  dismissed,  there  was  nothing  before  the  Court,  and 
whether  the  judgment  should  be  considered  as  one  simply  of  nonsuit  or 
not,  the  action  of  the  Court  could  not  be  reversed,  and  the  case  reinstated 
without  notice,  in  some  form  to  the  opposite  party,  of  the  proceeding  by 
which  it  was  reinstated  on  the  docket. 

The  defendant  does  not  complain  of  the  judgment  against  him.  He 
and  plaintiff  are  before  us  as  appellees,  and  the  latter  urges  the  affirmance 
of  the  judgment  against  the  warrantor. 

It  is  therefore  ordered,  that  the  judgment  against  P.  E.  Michel,  war- 
rantor, be  reversed,  and  the  proceedings  as  to  him  dismissed ;  the  costs 
in  the  lower  Court  and  the  costs  in  warranty  to  be  paid  by  defendant,  and 
costs  of  appeal  be  paid  by  appellee. 


No.    1240. — New  Obleans  Mutual    Insubance  Coj^rPAKx    v.    William 

Baoley. 

A  mortgage  debtor  may  legally  renoance  the  benefit  of  appraisement  in  the  proceedings  to  sell  on 
executory  prooeas,  and  will  not  be  afterwards  allowed  to  attack  the  sale  aa  invalid. 

The  statute  of  March,  1866,  requiring  tnat  all  property  sold  under  execution  should  bring  its  full 
appraisement,  doen  not  deprive  the  debtor  of  the  right  to  make  a  waiver  of  the  benefit  of 
appraisement. 

APPEAIi  from  the  District  Court,  Parish  of  St.  Tammany,  ElliSy  J. 
Alfred  Hennen,  for  plaintiff  and  appellant.     G.  H.  Penw,  for  defen- 
dant and  appellee. 

Howell,  J.  The  only  question  presented  in  this  appeal  is,  whether  the 
clause  in  the  act  of  mortgage,  dispensiug  with  the  appraisement  of  the 
property  mortgaged,  is  valid  in  law  ? 

This  point  was  presented  in  the  case  of  Broadwel:  v.  RodrUfuez^  reported 
in  18  An.  p.  68,  and  after  full  discussion  by  counsel,  and  mature  delibe- 
ratioti  by  the  Court,  it  was  held  that  such  a  clause  was  legal  and  valid: 
and  we  find  nothing  in  the  circumstances  of  this  case,  or  the  able  argu- 
ment of  counsel,  to  cause  us  to  change  our  opinion,  or  relieve  the  case 
from  the  application  of  the  principle  there  enunciated.- 

If  the  contract  was  legal  at  its  execution,  the  subsequent  change  in  the 
jiolvent  condition  of  the  obligor  cannot  impair  its  legality,  and  the  fact 
that  the  Legislature,  in  March,  1866,  enacted  that  property  should  bring 
its  full  appraisement,  does  not  affect  the  principle  on  which  the  above 
decision  was  based.  We  may,  indeed,  presume  that  the  Legislature,  in 
the  adoption  of  said  statute,  subsequent  to  the  decision  in  Broadivell  v. 
Rodriguezj  recognized  the  construction  placed  upon  the  nature  of  such 
laws  by  this  Court,  us  the  right  to  make  a  waiver  of  appraisement  was  not 
prohibited. 

It  is  therefore  ordered,  that  the  decree  of  the  lower  Court,  ordering  the 
mortgaged  premises  te  be  sold  with  appraisement,  be  reversed  ;  and  it  is 
now  ordered,  that  the  said  property  be  sold  without  appraisement,  and  in 
other  respects,  the  judgment  f^ppealed  from  be  undisturbed  ;  defendant 
to  pay  costs  in  botj^  courts. 
12 
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Greves  v.  Tomlinson  &  Sonet  al. 


No.  706. — S.  P.  Greves,  Testameutary  Executor,  r.  Tomljnkon  &  Son  and 

H.  V.  Babhs. 

To  bind  tile  endorser  on  a  proinicsory  note,  notice  of  demand  ur  non  payment  must  be  shown.  Kotice 
left  at  the  bank  where  the  note  is  made  payable  is  not  notice  to  the  endorser.  iinlenK  it  i«  shown 
that  it  reached  him  in  a  reasonable  time,  or  an  effort  made  to  servf  it  on  him. 

APPEAL  from  the  District  Court,  Parish  of  East  Batou  Bouge,  Powy,  J. 
S.  P.  Greves,  for  plaintiflf  and  appellant.  Dunn  cO  Herron,  for 
defendant  and  appellee, 

Howell,  J,  The  sole  issue  involved  in  this  controversy,  is  the  liability- 
of  H.  V.  Babin,  as  endorser  on  a  promissory  note,  which  was  protested  at 
its  maturity,  on  21st  February,  1863,  after  demand  of  payment  at  the 
Branch  of  the  Louisiana  State  Bank  at  Baton  Bouge,  but  of  which  the 
endorser  denies  having  received  notice. 

It  is  shown  that  Babin  resided,  during  the  year  1863,  some  twelve  miles 
from  the  town  of  Baton  Rouge,  outside  of  the  military  lines  of  the  Fede- 
ral forces,  then  occupying  the  town  ;  but  that  he  was  seen  occasionally  in 
the  town,  and  resumed  his  residence  there  in  February,  1864.  No  notice 
of  demand  or  non-payment  is  shown  to  have  been  given,  until  sei*vice  of 
citation  in  this  suit,  on  3d  June,  1865.  Notice  left  at  the  bank  where  the 
note  was  payable,  is  not  notice  to  the  endorser,  a^  it  is  not  shown  to  have 
reached  him,  and  no  effort  made  to  serve  it. 

Judgment  affirmed. 


No.  916. — The  State  c.  Peibce  e't  al?. 

^Vhere  more  than  one  year  intervenes  between  the  commissiou  of  the  offense  (.willial  murder.  anOB. 
robbery  and  counterfeiting  excepted),  and  the  finding  of  the  grand  jnry,  Ibe  facta  wbieh  ^fiterni0t 
preecnption  must  be  set  forth  is  the  indictment,  otherwise  the  prosecution  must  (ail. 

\  PPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Fosti/,  J. 
£X  R'  ^'  Knickerbocker,  District  Attorney,  for  the  State.  J.  H,  Mm^, 
for  defendants  and  appellees. 

Howell,  J.  On  25th  January,  1866,  the  appellees  were  indicted  by  the 
grand  'jury  for  the  parish  of  East  Feliciana  for  larceny,  charged  to  have 
been  committed  on  20th  July,  1862.  They  severally  pleaded  the  prescrip- 
tion of  one  year,  in  bar  of  the  prosecution,  which  was  sustained,  and  the 
State  ax3pealed. 

In  the  cases  of  the  Stale  v.  Foster,  7  A.  256,  and  the  State  v.  'Freeman  e  t 
ah,  17  A.  69,  it  was  held  that  when  more  than  one  year  intervenes  between 
the  commission  of  the  offense  (wiltnl  murder,  arson,  robbery  and  coun- 
terfeiting excepted),  and  the  finding  of  the  grand  jury,  the  facts  which 
suspend  or  interrupt  the  prescription  must  be  set  forth  in  the  indictment, 
otherwise  the  prosecution  cannot  be  maintained.  The  indictment  in  this 
case  is  defective,  in  this  respect,  and  the  facts  necessary  to  take  the  case 
out  of  the  statute  of  limitations  could  not  be  proven,  and,  consequently, 
the  plea  was  well  made. 

Judgment  affirmed. 


NEW  ORLEANS,  MAKCH,  1807.  iU 

\:.  A.  &  J.  S.  Merritt  v.  Wriicht.  Wiliiama  «fcCo. 


No.  6807. — C.  A.  *:  J.  JS.  MEBRirr  v.  "Wright,  Williams  k  Co. 

It  an  agent  exceed  iits  powers,  and  Iosh  nnsue  therefrom,  it  \vill  fall  on  him,  unless  the  principal  »ub 
aeqaentlj  ratify,  and  recognize  his  departure  from  the  letter  of  his  instructions. 

A  party  cannot  arail  himself  of  his  own  letters,  as  evidence,  unless  the  letters  have  been  called  for  by 
the  opposite  party  to  establish  some  fact  against  him. 

A  fortiori^  their  contentii  cannot  be  proved  by  paroL 

The  testimony  shows  that  Downing,  a  merchant  in  Vicksburg.  received  from  plaintiffs  a  dratt  ou  dt* 
fendante,  Wright,  Williams  Jt  Co,,  of  New  Orleans,  and  forwarded  it  to  them  with  a  lett-or  writtpii 
b^  himself;  that  he  copied  the  letter  into  his  letter-book,  and,  subsequently,  sent  the  letter-book 
to  defendants,  and  they  are  now  in  possession  of  the  letter,  and  the  letter-book,  and  have  failed 
to  produce  them  on  demand:  Htld—Thttt  on  a  foundation  thus  broad,  the  plaintiffs  are  entitled 
to  prove  the  contents  of  the  missing  letter  by  parol,  and  in  connection  therewith  to  show  the  cop> 
from  the  letter  book. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  DuriyneuuU,  J. 
B.  S.  Tappan  and  Breau.r  <t  Fennei^  for  plaintiffs  and  appellees. 
('larl'p  &  Bayne,  for  defendants  and  appellants. 

Taliaferro,  J.  In  this  case,  Wright  Williams  6i  Co.  are  sued  for  $750, 
the  amount  of  a  draft  drawn  upon  thera  in  March.  1858.  by  Sarah  Miller, 
in  favor  of  the  plaintiffs. 

The  defense  is,  that  defendants  received  the  draft  in  the  course  of  busi- 
ness, from  R.  N.  Downing,  of  Yicksburg,  Mississippi,  the  holder,  undt^r 
the  blank  endorsement  of  plaintiff',  and  with  instructions  from  Downing 
to  place  the  proceeds  to  his  credit;  which  was  done. 

R.  N.  Downing  in  1853,  was  a  merchant  of  Yicksburg,  having  extensivf 
business  transactions  with  "Wright,  Williams  k  Co.,  of  New  Orleans.  Hi? 
had  a  large  running  account  with  them;  was  in  the  habit  of  drawing  billr* 
upon  them,  and  of  shipping  cotton,  and  remitting  bills,  c^to. ,  to  them  to 
stand  to  bis  credit.  The  plaintiffs,  who  had  no  business  transai^tions  with 
the  defendants,  received  the  draft  in  question  from  Sarah  Miller,  whogt* 
factors  the  defendants  were  at  that  time.  'About  the  22d  of  March,  185:^. 
plaintiffs  delivered  the  draft  to  Oliver  H.  Perry,  the  book-keeper  of  Down- 
ing, requesting  Perry  to  send  the  draft  to  Wright,  Williams  &  Co.,  with 
instructions  to  hold  the  proceeds  to  their  order.  Perry  handed  over  the 
draft  to  Downing,  who,  it  seems,  enclosed  it  to  Wright,  Williams  k  Co. , 
on  the  29th  of  March. 

It  wiU  be  proper  here  to  notice  two  bills  of  exceptions  taken  by  the 
defendants  in  the  course  of  the  trial.  In  the  first,  they  allege  the  incom- 
petency of  Perry,  as  a  witness,  on  the  ground  of  his  liability  \o  the 
plaintiff,  arising  from  his  having  transcended  his  agency  by  delivering 
the  draft  to  Downing  for  transmission,  when,  l)y  the  express  terms  of  the 
agency,  he  could  only  execute  that  trust  himself. 

This  objection  would  have  much  force,  if  the  subsequent  couree  of  the 
plaintlffis  did  not  amount  to  an  approval  of  the  act.  The  doctrine  is  that, 
••if  an  agent  exceed  his  powers,  and  any  loss  ensue,  that  loss  will  fall  on 
him.  However,  if  his  principal  subsequently  recognize  his  departure 
from  the  letter  of  his  instructions  he  is  exonerated;  for  amnis  rcUihabitio 
r^ro  trahitur  et  mandaioprioH  cequiparatur.  And  such  a  recognition  may  be 
inferred  from  the  employer's  conduct.  Smith's  Mercantile  law,  page  147 . 
Story  on  Agency,  page  283,  §  253.     Greenleaf  on  Evidence,  vol.  2,  J  67. 
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We  find  tliat  the  plaintiflfs,  in  tliis  case,  when  they  ascertained  that  the 
proceeds  of  their  draft  had  been  misappropriated,  wrote  from  Tennessee, 
two  letters  to  Downing,  one  in  June,  the  other  in  July  of  the  same  year, 
urging  him  to  pay  them  the  amount  of  the  draft,  as  they  were  much  in  need 
of  money.  Downing  died  in  the  month  of  September  following,  leaving  his 
estate  insolvent.  In  June,  1856,  nearly  three  years  after,  the  plaintifTs 
instituted  the  present  suit  against  Wright,  Williams  &  Co.  We  conclude, 
from  these  facts,  that  the  plaintiffs  ratified  the  act  of  their  agent,  and 
exonerated  him.     The  exception  was  therefore  properly  overruled. 

The  second  bill  of  ex(^eptions  is  to  the  exclusion,  by  the  Court,  of  va- 
lious  statements  of  the  witness,  Outlaw,  in  regard  to  the  contents  of 
certain  letters,  and  the  opinion  of  the  witness  touching  their  import,  etc. 
When  this  testimony  was  oflFered,  and  objected  to  as  secondary,  inasmuch 
a.s  it  refers  to  letters  which  are  in  writing,  the  defendants  thereupon  offered 
to  produce  from  their  letter-book  copies  of  certain  letters  referred  to  in 
the  testimony  of  the  witness,  as  soon  as  the  letters  could  be  procured 
from  their  counting-house.  It  was  further  objected,  that  the  defendants 
could  not  use  their  own  letters  to  make  evidence  in  their  own  behalf. 

The  Court  states  its  reasons  for  sustaining  the  objections  to  be,  that 
the  testimony  is  illegal,  and  that  no  letters  were  before  the  Court. 

We  think  the  exception  was  correctly  sustained.  The  defendants  could 
not  avail  themselves  of  their  own  letters  as  evidence,  unless  the  letters 
had  been  called  for  by  plaintiffs,  to  establish  some  fact  against  them.  Isi 
Greenleaf,  J  563.  AforUorij  they  could  not  prove  their  contents  by  parol. 
It  is  also  apparent  from  the  record,  that  the  matters  sought  to  be  proved 
by  the  testimony  offered  are  foreign  to  the  issues  raised  by  the  pleadings. 

On  the  trial  of  the  case,  the  plaintiffs  took  orders  subpcpna  duces  tecum 
against  defendants  to  produce  the  letters  to  them  from  Downing  under 
date  of  March  29th,  1853,  in  which  the  draft  was  enclosed,  and,  also,  to 
produce  the  letter-book  of  Downing,  which  they  supposed  to  be  in 
defendants'  possession.  The  defendants  answered  that  no  such  letter  slr 
the  one  called  for  could  be  found,  and  that  the  letter-book  of  Downing 
was  not  in  their  possession.  The  testimony  of  Outlaw,  a  witness  on  the 
part  of  defendants,  and  a  clerk  at  the  time  in  the  house  of  Wright,  Wil- 
liams »Sr  Co.,  is  full  in  regard  to  the  letter.  Upon  his  examination-in-chief 
he  said:  "I  have  looked  carefully  for  any  letter  from  Downing,  enclosing 
the  draft  referred  to,  and  do  not  find  any.  The  draft  may  hav6  been 
delivered  personally,  or  have  l)een  enclosed  in  a  letter.  I  see  by  my  own 
entries,  that  it  was  placed  at  the  time  stated  to  the  credit  of  Downing." 
Upon  cross-examination  he  "said:  '*!  saw  the  letter  from  Downing, 
which  enclosed  the  draft  described  in  my  previous  evidence.  I  do  not 
recollect  the  language  of  that  letter;  it  is  too  long  a  time;  it  was  in  1853. 
1  do  not  recollect  its  purport.  I  have  looked  for  this  letter  since  I  have 
been  in  the  city  this  trip,  but  1  could  not  find  it.  It  is  usual  for  defen- 
dants to  keep  such  letters,  but  some  how  or  other  it  has  been  taken  away." 
In  relation  to  Downing's  business,  the  witness  said:  **  Downing  was 
always  largely  a  debtor  in  account  \idth  defendants ;  he  was  always  largely 
indebted  to  defendants,  and  is  still  indebted  to  them.  Downing  died  a 
bankrupt." 

The  witness.  Perry,  was  twice  examined  in  the  progress  of  this  caae; 
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first  in  January,  1857,  under  commission;  and  afterwards,  in  March,  1859, 
his  deposition  was  taken  in  New  Orleans  by  consent.  Upon  his  first  exa- 
mination, he  said  he  had  access  to  Downing's  letter-book,  and  he  annexed 
to  one  of  his  answers  a  copy  of  the  letter  of  March  29th,  185«3,  in  which 
the  draft  was  transmitted  by  Downing  to  the  defendants.  At  the  last 
examination,  he  stated  that  he  had  then  recently  endeavored  at  Yicksburg 
to  get  the  letter-book  of  Downing,  but  was  informed  by  the  head  clerk  of 
the  house  of  Allen,  Wright  &  Co.,  that  it  had  been  sent  to  Wright,  Allen 
Ss.  Co.  of  New  Orleans.  The  letter  is  of  considerable  length,  embracing 
various  business  matters,  and  the  concluding  paragraph  relates  to  the 
draft  as  follows:  *'  I  was  not  aware  of  any  draft  in  our  possession  drawn 
by  S.  Miller,  until  the  reception  of  your  letter,  when  I  was  informed  by 
Mr.  Perry,  my  book-keeper,  that  it  was  account  C.  A.  &  J.  S.  Merritt, 
and  that  he  had  enclosed  the  letter  of  advice  in  mine  of  the  22d  inst. 
The  draft  he  did  not  send,  as  it  was  not  endorsed.  I  enclose  the  same 
to  you  now,  and  if  paid,  to  credit  of  the  Merritts,  who  will  draw  on  you 
for  same.  The  drawer  is  a  widow  lady,  living  near  Lake  Providence, 
and  was  drawn  here  by  her  son,  who  stated  the  funds  were  in  your 
hands.  Yours  truly,  R.  N.  Downing." 

The  introduction  of  this  sworn  copy  from  the  letter-book  of  Downing 
was  objected  to  on  the  ground  that  being  a  copy  of  a  copy,  it  was  inad- 
missible. Further  objections  were  made  to  the  statements  of  the  witness 
as  to  the  instructions  given  by  Downing  to  Wright,  Williams  &  Co. ,  as 
these  instructions  were  in  writing.  It  is  seen  that  plaintiffs  called  for 
the  production  of  the  original  letter  of  Downing,  in  which  the  draft  was 
sent,  a  letter  which  it  is  clearly  proved  was  in  the  possession  of  the 
defendants,  and  they  failed  to  produce  it  or  account  for  its  disappearance. 
It  is  also  seen  that  efforts  were  made  to  produce  the  letter-book  of  Down- 
ing, but  without  effect.  Upon  a  foundation  thus  broad,  we  think  the 
plaintiffs  had  the  right  to  prove  by  parol  the  contents  of  the  necessary 
letter,  and  in  connection  with  it  to  show  the  sworn  copy  taken  from  the 
letter-book.  The  witness  swears  directly,  that  the  letter  of  the  29th  of 
March,  contained  the  instructions  to  defendants  to  place  the  proceeds  of 
the  draft  to  the  credit  of  the  Merritts;  and  that  the  copy  of  that  letter 
in  the  letter-book  showed  the  original  to  have  been  written  by  Downing, 
with  whose  handwriting  the  witness  was  well  acquainted. 

Without  the  preparatory  steps  necessary  to  enable  the  plaintiffs  to 
prove  the  contents  of  the  letter  by  parol,  the  testimony  of  the  witness 
that  he  delivered  the  draft  to  Downing,  with  instructions  to  advise  the 
defendants  to  place  the  proceeds  to  the  credit  of  the  plaintiffs,  would 
raise  the  presumption  that  Downing  had  complied  with  these  instructions. 
The  evidence  adduced  leaves  no  doubt  that  he  did  so. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 
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No.  1249.— Eliza  B.  Bouan,  Wife  of  James  Bog  an,  r.  A.  C.  FiNLA-Yetal. 

It  devolves  on  the  party  objecting  to  testimony  to  fitato  the  particular  fn'ound^  upon  which  its  intro 
dnction  is  resisted. 

All  corporeal  movables  may  pass  by  nianuu!  gift,  accompanied  by  real  dclivei->-. 

Where  a  judgment  of  separation  of  property  between  the  husband  and  wife  is  made  the  basis  of  an 
injunction  suit  by  the  wife,  the  judgment  is  admissible  in  evidence  to  prove  )\in  ipttim  :  bnt,  where 
the  defendants  in  their  answer  attack  the  validity  of  the  judgnient.  as  fraudulent  and  collusive,  it 
will  produce  no  lejral  effect  unlnsn  its  genninene-ts  is  established  by  other  legal  evidence. 

A  PPEAL  from  the  District  Court,  Parish  of  Etist  Feliciana,  Post-tf,  ./. 
./X  Briff  of  S,  P.  Greve,%fo7^  pknniiff  and  (ippeUnnt. — This  is  an  injunc- 
tion suit,  in  which  the  plaintiff  and  appellant  sets  forth  that,  in  suit  No. 
()17  of  the  docket  of  the  Fifth  District  Court  for  East  Baton  Rouge,  enti- 
tiled  Eliza  B.  Skolffeld,  wife,  v.  Javies  Boffcin^  Itttshand,  she  was  separat^^d 
in  property  from  her  said  husband,  and  decreed  to  own,  us  her  separate 
and  paraphernal  property,  a  certain  bay  horse,  buprgy  and  harness ;  and 
that,  since  said  judgment,  she  has  been  in  possession  of  said  property. 

The  petition  further  sets  forth  that,  in  suit  No.  455,  entitled  A.  C.  Fiu' 
iat/et  al.  v.  James  Bogan,  said  buggy,  horse  and  harness  have  been  seizcid 
and  advertised  to  be  sold  as  the  property  of  James  Bogan,  notwithstand- 
ing her  ownership  and  possession  of  the  same  by  decree  of  Court. 

Further  prays  that  the  sheriff  be  restrained  by  injunction  from  selling 
said  property,  until  the  question  of  title  should  be  decided  by  the  Court. 

The  answer  of  defendants,  to  the  petition  in  injunction,  alleges  that  the 
judgment  rendered  in  suit  No.  617  is  not  valid  ;  charges  collusion  and 
fraud  upon  Bogan  and  his  wife  in  procuring  said  judgment,  for  the  pur 
1)086  of  defeating  the  claim  of  the  plaintiffs  in  suit  No.  455;  that  the  pro- 
perty, of  which  the  sale  is  enjoined,  belonged  to  the  husband,  and  that 
the  wife  brought  no  property  into  the  marriage. 

On  these  grounds  they  pray  for  the  dissolution  of  the  injunctioo,  and 
upon  these  pleadings  the  parties  went  into  trial. 

The  plaintiff  in  injunction  offered  in  evidence  the  judgment  in  suit  No. 
617,  decreeing  the  horse  and  buggy  in  controversy  to  be  the  separate  pro- 
perty of  petitioner.  Objection  having  been  made  by  counsel  for  defen- 
dants, the  Court  refused  to  receive  the  judgment  in  evidence  for  any  pur- 
pose. Whereupon  the  counsel  for  plaintiff  re.served  his  bill  of  excep- 
tions to  the  ruling  of  the  Court. 

In  this  bill  of  exceptions,  the  Court  admits  that  the  judgment  offered 
in  evidence  was  ostensibly  valid. 

Now,  the  decree  and  proceedings  in  suit  No.  617  being  the  basis  of  the 
suit  for  injunction,  and  said  decree  having  been  attacked  in  the  answer  as 
fraudulent  and  collusive,  the  judgment  and  proceedings  should  have  been 
allowed  in  evidence,  not  as  conclusive  against  the  defendants  in  injunction, 
but  to  show  that  such  a  judgment  existed,  what  that  judgment  decreed, 
and  the  proceedings  under  it,  in  order  to  refute  affirmatively  the  allega- 
tion of  the  answer,  and  that  the  Court  might  determine  whether  the 
judgment,  independent  of  the  question  of  the  property  in  the  horse  and 
buggy  enjoined,  was  valid  and  in  effect  dissolved  the  commonity,  which 
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question  had  been  put  at  issue  in  the  answer,  and  which  it  was  the  right 
of  the  plaintiff  to  have  finally  adjudicated  upon. 

As  the  matter  stands,  the  judgment  of  separation  of  property  is  admit- 
ted to  be  valid  on  its  face,  leaving  the  question  of  the  property  of  the 
horse,  buggy  and  harness  to  be  proven  (tliumie  the  record,  which  plaintiff 
endeavored  to  do  by  offering  in  evidence,  as  proof  of  a  manual  gift  or 
donation,  the  letter  of  J.  B.  Gribble.  accompanying  the  delivery  of  the 
baggy  and  harness  to  the  plaintiff. 

The  grounds  on  which  the  Court  rejected  the  evidence  were,  that  the 
prift  whs  not  a  manual  one,  in  the  sense  of  Art.  1526  C.  C 

If  the  construction  of  that  article  by  the  lower  Court  be  true,  then  the 
gift  of  affection  from  an  old  family  friend  to  the  plaintiff  must  bo  defeated 
in  its  object,  and  go  to  the  gi'asping  creditors  of  the  husband. 

This  Court,  in  Miiiiof  v.  IVesiet/,  11  An.  467,  has  placed  a  liberal  and 
sensible  construction  upon  this  article  of  the  (^ode . 

In  that  decision,  household  furniture  is  treated  as  corporeal  movables, 
and  the  donation  of  them  may  be  proved  by  parol. 

If  » solemn  notarial  act  may  be  dispensed  with  in  the  donation  of 
household  furniture,  must  a  man  go  before  a  notary  public  to  make  a  valid 
donation  of  a  buggy  and  harness  ? 

If  this  Court  should  overioile  the  decision  in  Maillot  v.  Wesley,  it  cer- 
tainly should  not  be  at  the  expense  of  the  plaintiff,  who  had  the  right  to 
consider  the  construction  of  Art.  1526,  by  this  Court,  as  the  law,  in  ac- 
cepting the  giftfc  without  the  solemnity  of  a  notarial  act.  If  there  be  any 
doubt,  we  should  have  the  benefit  of  that  doubt,  and  the  buggy  and  har- 
ness decreed  to  be  our  property.  At  all  events,  the  decision  of  the  lower 
Court  should  be  reversed,  and  the  judgment  in  suit  617  admitted  in  evi- 
dence, to  prove  the  allegation  of  the  petition,  and  to  disprove  the  allega- 
tions of  the  answer  going  to  annul  its  provisions. 

Brief  of  Joseph  Joor^for  defendants  and  appellees. — Eliza  B.  Bogan,  wife 
of  James  Bogan,  sued  out  an  injunction  to  stop  the  sale  of  a  buggy,  hai*- 
ness  and  horse,  stated  to  be  worth  the  sum  of  SoOO,  on  the  ground  that 
they  were  her  separate  property.  Defendants  had  seized  them  as  the  pro- 
perty of  her  husband .  She  claimed  that  this  property  was  hers  by  dona- 
tion from  John  B.  Gribble. 

Defendants  alleged  the  property  to  belong  to  the  community,  and 
charged  fraud  and  collusion  between  husband  and  wife,  and  prayed  for 
damages. 

Judgment  was  rendered  against  plaintiff',  and  allowing  fifty  dollars 
damages.     Plaintiff'  appealed. 

The  only  matter  before  the  (/ourt  is  two  bills  of  exceptions  taken  by 
plaintiff. 

1.  Plaintiff  offered  a  letter  of  Gribble  to  prove  a  donation  of  buggy  and 
harness.     Defendants  objected. 

C.  C.  1453  :  *'  Property  can  neither  be  acquired  nor  disposed  of  gratui- 
tously, unless  by  donations  inter  vivos  or  mortis  coffsa,  made  in  the  forms 
hereafter  established." 

C.  C.  1525  :  *' A  donation  inter  rivos,  even  of  movable  effects,  will  not 
be  valid  unless  an  act  be  passed  of  the  same,  as  is  before  prescribed." 

B  jt  plaintiff  now  pretends  that  it  was  a  manual  gift.     How  could  this 
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be,  when  it  is  said  to  be  done  by  letter  ?  Mrs.  Bogan  lived  in  Baton 
Rouge,  and  Gribble  in  New  Orleans.  If  it  was  a  manual  gift  no  letter  be- 
tween parties  one  hundred  miles  apart  was  needed;  neither  could  it  effect 
a  **real  delivery,"  as  required  by  Art.  C.  C.  1526.  A  watch,  a  sum  of 
money — anything  that  could  be  taken  in  the  hand  and  **  really  delivered," 
would  be  a  proper  subject  for  a  manual  gift.  Is  a  buggy  susceptible  of 
Huch  delivery,  in  these  days  when  giants  are  not  to  be  found  ? 

2.  A  letter  of  a  third  person  is  merely  an  assertion,  and  cannot  be  re- 
ceived against  these  defendants.  If  Gribble  made  this  donation  by  •*  real 
delivery,"  his  evidence  should  have  been  taken  under  oath.  The  law  pre- 
sumes all  property  in  possession  of  husband  and  wife  to  be  community, 
until  the  contrary  is  shown.  C.  0.  2374.  This  property  was  found  in 
'  possession  of  the  husband.  ****** 

The  second  bill  is  to  the  rejection  of  the  judgment  of  Miza  Bogan,  wife, 
V.  James  Bogan,  hiishand.  This  was  proper.  In  Dunn  v.  Woodxoard,  11 
An.  267,  this  Court  says  :  **  Under  the  issue,  it  is  clear  that  the  appellant 
was  bound  to  prove  the  genuineness  of  her  claim  against  her  husband  for 
her  dotal  and  extra-dotal  rights,  which  constituted  the  alleged  considera- 
tion of  the  transfer  to  her.  The  judgment  of  separation  could  have  no 
more  effect  against  the  creditors  of  the  husband,  than  the  pretended  agree- 
ment itself.  8  N.  S.  460.  4  L.  420.  In  the  absence  of  any  such  proof 
on  her  part,  we  take  it  to  be  clear,  that  the  pretended  conveyance  to  her 
must  be  regarded  as  a  mere  simulation. " 


Ilhlky,  J.  The  defendants  in  this  injunction  suit,  having  seized,  as 
the  property  of  James  Bogan,  a  horse,  buggy  and  harness,  his  wife,  Mrs. 
EUza  B.  Rogau,  sued  out  an  injunction  to  stop  the  judicial  sale  thereof, 
alleging,  in  her  petition,  that  she  was  the  owner  of  the  property  seized, 
having  acquired  it  by  a  manual  gift  from  one  John  C.  Gribble.  The  de- 
fendants, in  their  answer,  say  that  the  said  property  belongs  to  the  com- 
munity between  James  Bogan  and  his  wife,  and  it  charges  the  spouses 
w^ith  fraud  and  collusion,  and  prays  for  damages. 

The  injunction  was  dissolved,  with  damages,  and  the  plaintiff,  Mrs. 
Bogan,  has  appealed  from  the  judgment  in  the  Court  below. 

During  the  trial  of  the  case  in  the  District  Court,  the  plaintiff  offered 
certain  evidence,  which  was  rejected  ;  and  to  the  ruling  of  the  Court,  in 
this  particular,  she  tendered  two  bills  of  exception,  which  were  allowed. 
The  first  bill  was  to  the  refusal  of  the  Court  to  receive  as  evidence  a  let- 
ter, purporting  to  be  signed  by  John  C.  Gribble,  to  prove  by  it  that  the 
horse,  buggy  and  harness  were  a  manual  gift  to  Mrs.  Bogan,  from  John 
C.  Gribble,  accompanied  with  delivery,  and  this  was  objected  to,  on  the 
ground  that  the  pretended  gift  was  not  a  manual  one,  in  the  sense  of  Art. 
1526  of  the  Civil  Code,  and  could  not  be  proved  by  the  letter  offered.  It 
devolves  on  the  party  objecting  to  testimony,  to  state  the  particular 
grounds  upon  which  its  introduction  is  resisted  (see  1  Hen.  Dig.  492,  1 1) ; 
and  the  only  reason  assigned  for  the  rejection  of  the  letter  as  evidence 
being  the  one  just  stated  above,  the  Court  below  erred  in  rejecting  it, 
as  in  the  case  of  Maillot  v.  Wesley,  11  An.  467,  it  was  held,  in  effect, 
that  corporeal  movables  generally .  may  pass  by  manual  gift,  accompanied 
by  real  delivery. 
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The  other  bill  was  taken  to  the  refusal  of  the  Court  to  receive,  vlh  evi- 
<leiice  for  the  plaintiff,  the  judgnieiit  in  the  suit  No.  fUT,  of  the  records  of 
the  District  Court,  entitled  K/istt  Ji.  Shotit'hl,  tri/ti^  v.  Jtmics  Ba/juft,  ////.<- 
f>(W(l,  and  referred  to,  in  her  petition  for  injunction,  as  the  basis  of  hrv 
claim  to  the  horse,  buggy  and  liarness,  as  lier  separate  property;  and  this 
evidence  was  objected  to  on  the  g!t)uud  that  the  defendants,  having  at - 
tricked  the  validity  of  this  judgment  in  their  answer,  as  fraudulent  and 
collusive,  the  said  judgment  could  not  be  ]>ro<luced  in  evidence,  as  proof 
that  the  horse,  etc.,  were  the  separate  property  of  the  plaintitV,  unless  she 
l)roved  the  facts,  upon  which  the  said  judgment  was  based,  are  true,  con- 
tradictorily with  the  defendants.  The  evidence  was  admissible  to  prove. 
rem  ipsam,  that  such  a  judgment  was  rendered,  and  jus  a  mere  basis  of 
title  in  the  plaintift',  but  whicli  could  produce  no  legal  effect  under  the 
pleadings,  unless  its  truth  and  genuineness  were  established  by  <ither  legal 
evidence. 

This  is  not  an  open  cpiestion.  ^  La.  422.  12  La.  304.  11  La.  'uUi.  I 
An.  135.     10  An.  87. 

As  neither  the  letter  nor  the  judgment  was  annexed  to  the  bill  of  excep- 
tions, the  case  is  not  in  a  condition,  in  this  (\mrt,  to  be  finally  dispn.sed 
of,  and  it  must,  therefore,  be  remanded  for  a  new  trial. 

it  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed  ;  and  it  is  further 
ordered,  that  the  case  be  remanded  to  the  District  Court,  for  a  now  trial 
according  to  law,  at  the  costs  of  the  appellee. 


No.  llo«.— SrccEssioN  of  Edward  Robson— Joachix  Badeaux,  Adminis- 
trator r.  Heirs  and  Creditors. 

Ad  adminiMxmtor  can  pay  the  debts  of  the  Hucce^Mon  only  upon  the  authorization  of  the  Court— th** 
b&lanoe  in  his  hands,  after  paying  the  debts,  must  be  paid  over  to  the  heirs,  or  their  legal  reprc 
««otattTe8,  by  order  of  the  Court    If  he  pays  without  such  authorization,  he  doe**  so  at  his  peril. 

\  PPEAL  from  the  Third  District  Court,  Parish  of  Lafourche,  (tales,  J . 
.i\     Louis  Bush,  for  plaintiff.     Blake  &  Jordan,  for  opponents. 

Hovi-Eiiii,  J.  This  is  an  appeal  by  the  administrator  of  this  succession 
from  a  judgment  sustaining  an  opposition  to  a  provisional  and  a  linal 
tableau  filed  by  him.  He  was  appointed  in  January,  1859;  on  4th  May, 
1866,  he  filed  a  proyisional,  and  on  5th  June  following,  a  final  tableau, 
"both  of  which  were  approved  by  the  natural  tutrix,  and  widow  in  commu- 
nity, except  one  item,  the  sum  of  $400,  charged  as  paid  on  12th  July. 
1860,  to  one  J.  C.  Potts,  for  accoiint  of  Mrs.  Bobson,  the  widow  and 
opponent,  and  for  which  the  administrator  took,  aud  retained  until  the 
trial  of  the  oppositiop,  on  22d  December,  18(>6,  a  due  bill  from  the  said 
Potts  in  favor  of  Mrs.  pobson,  bearing  eight  per  cent,  interest  from  1st 
April  preceding  its  date. 

This  was  clearly  an  iinauthgri^pd  payme^it  pr  dis|)osi^l  of  the  funds  of 
the  gnapfsaioaa,  nn4  cannqf  li©  j^cogflis^ed  rb  a  charge  against  it,  It  iei 
i8 
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not  shown  that  the  creditors  or  heirs  have  been  benefited  thereby,  nor 
does  it  appear  that  the  widow  in  community  could,  at  that  time,  control 
this  amount  in  the  hands  of  the  administrator.  The  assumption  that  this 
was  a  loan,  which  the  widow  and  tutrix  authorized  the  administrator  to 
make  of  the  funds  of  the  succession,  cannot  be  maintaint'd.  An  adminis- 
trator can  pay  the  debts  of  the  succession  only  upon  the  authorization  of 
the  Court,  and  any  balance  that  may  remain  to  the  heirs  or  representa- 
tives. C.  C.  105B,  ioii6.  If  he  pays  to  either,  without  such  authorization, 
ho  does  so  at  his  own  risk. 

The  effort  of  the  administrator,  in  this  instance,  to  show  a  want  of  rati- 
fication on  the  part  of  the  opponent  of  this  transaction,  does  not  succeed 
in  relieving  him.  The  evidence  is  vague  and  insutticient.  We  are  of 
opinion  that  the  lower  Court  did  not  err  in  sustaining  the  opposition  to 
this  charge  in  the  administrator's  account. 

Judgment  affirmed,  with  costs. 


No.  890.— J.  N.  Delee  r.  Mks.  Maky  Hat(  hek. 

Where  a  reconventioual  demand  growM  out  of  tUc  plaintiflTs  cause  of  action,  a  verdict  fur  one  party  is 
necefwarily  a  verdict  against  the  other. 

APPEAL  from  the  District  Court,  Parish  of  East  Peliciana,  Posen,  J. 
ir.  F.  Kei'tiaUf  for  plaintiff*  and  appellee.     Cross  &  Hardee,  for  defen- 
dant and  appellant. 

IiiSLEY,  J.  The  plaintiff"  sues  to  recover  from  the  defendant  the  sum  of 
three  hundred  and  twenty  dollars,  for  building  a  cotton  gin-house  and 
press,  on  the  plantation  of  the  defendant. 

The  defense  was,  that  the  gin-house,  etc. ,  was  so  defectively  constructed 
that  it  fell  down  on  a  calm  day,  in  February,  18G5,  about  two  years  after 
its  completion  ;  and  that  the  material  used  in  the  said  building  was  there- 
by destroyed,  and  was  a  loss  to  her. 

She  reconvened,  and  claimed  damages  to  the  amount  of  five  hundred 
dollars  for  the  loss  of  the  material. 

There  was  a  trial  by  jury,  and  a  verdict  was  rendered  in  favor  of  the 
defendant  for  one  hundred  and  seventy-five  dollars  as  damages,  and  from 
a  judgment  thereupon  rendered  the  plaintiff  has  appealed.  The  verdict 
of  the  jury  seems  only  to  have  responded  to  the  reconventioual  demand, 
and  not  to  the  plaintiflf's  claim. 

It  has  been  held  that,  when  the  reconventioual  demand  grows  out  of 
the  plaintiff's  cause  of  action,  a  verdict  for  one  party  is  necessarily  a  ver- 
dict against  the  other.  Kelii/  v.  Ccddwell,  4  La.  40.  6  An.  222.  No  ob- 
jection is  made  in  this  case  to  the  form  of  the  verdict,  and  it  is  unneces- 
sai-y,  therefore,  for  us  to  say  whether  the  same  is  or  not  defective. 

A  careful  examination  of  the  facts  of  the  present  controversy  has  satis- 
fied us  that  it  must  bo  governed  by  Article  2733  of  the  Civil  Code,  which 
is  a  modification  of  Article  1792  of  the  Code  Napoleon  ;  and,  referring  to 
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this  last  article,  Marcade  considerH  it  as  much  a  matter  of  public  order  as 
of  private  interest ;  and  it  is  for  the  undertaker,  in  the  exercise  of  his  art, 
to  ascertain  if  the  materials  to  be  employed  in  a  construction  are  suitable. 

The  badness  of  the  workmanship  comprehends  not  only  a  defect  of  con- 
struction, but,  likewise,  the  using  of  bad  materials,  notwithstanding? 
these  materials  be  furnished  by  the  proprietor,  as  it  is  the  duty  of  the  un- 
dertaker to  reject  thom.     Vol.  (»,  ix  r)3(),  Art.  1. 

Applying  Article  2733,  as  expounded  by  the  erudr.te  French  commen- 
tator, to  the  facts  of  this  case,  as  they  were  presented  to  the  jury,  and  us 
they  are  extant  upon  the  record,  their  verdict  in  favor  of  the  defendant 
was  certainly  a  correct  one. 

The  plaintiff  deems  the  amount  of  damages  awarded  excessive ;  but,  as 
in  this  particular  the  verdict  is  not  manifestly  erroneous,  and  it  has  been 
sanctioned  by  the  Judge  a  quo,  we  are  not  disposed  to  set  it  aside. 

It  is  therefore  ordered,  axljudged  and  decreed,  that  the  judgment  of  the 
Di.striot  Court  be  affirmed,  at  the  costs  of  the  appellant. 


\o.  1247. — Bekxakd  Mariony  r.  (\.  li.  ('aiiradine.  SheritV. 

The  police  jory  of  the  pariith  of  8t.  Tammany  are  prohibited,  by  (he  cliarier,  from  iinpf"tinie  Uxex 
on  the  town  of  Mandovilio.  in  said  pariHh. 

A  PPEAL  from  the  District  Com-t,  Parish  of  St.  Tammany,  A7//.s,  J. 
i\     Alfred  Heniien,  for  plaintiffs  and  appellants,     (w.  If.  Penn,  for  defen- 
dants and  appellees. 

Labauve,  J.  The  substance  of  the  i)etition  is  :  Petitioner  is  a  propri- 
etor in  the  town  of  Mandeville,  in  said  parish,  and  holding  valuable  real 
estate  in  said  town;  that  by  the  act,  §  G,  incorporating  said  town,  passed 
24th  March,  1840,  land  or  taxable  property  situated  in  said  town  are 
exempt  from  parish  taxes.  That  George  Carradine,  sheriff  of  said 
parish,  demands  of  petitioner  the  payment  of  the  parish  taxes  for  the 
years  1862,  1863,  1864  and  1865,  as  will  fully  appear  by  the  notice  of  said 
sheriff,  annexed  to  the  petition;  that  plaintiff  has  erroneously  paid  the 
taxes  of  1862;  that  Carradine  threatens  to  seize  and  sell  the  property  of 
petitioner  to  pay  said  illegal  taxes. 

Petitioner  prays  that  said  George  CJarradine,  sheriff,  may  be  cited  and 
enjoined  from  collecting  from  petitioner,  any  parish  tax  for  said  parish  of 
8t.  Tammany. 

The  District  Judge,  after  hearing  the  evidence,  perpetuated  his  injunc- 
tion as  regards  the  parish  tax  of  1862,  and  dissolved  it  as  to  the  balance. 
The  plaintiff  appealed. 

This  case  involves  a  question  of  law :  has  the  police  juiy  of  the  parish 
of  St.  Tammany  the  right  and  power  to  impose  parish  taxes  on  property 
situated  in  the  limits  of  the  town  of  Mandeville,  in  that  parish? 

The  6th  section  of  the  act  of  incorporation  of  said  town,  reads  as 
follows: 

'*Be  it  further  enacted,  etc.,  That  all  the  powers  devolved  until  thii 
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(lay  upon  the  police  jury  of  the  parish  of  St.  Tammany,  so  far  only  ek 
the  incorpomted  limits  of  said  town,  be,  and  they  are  hereby  transferred 
to  the  town  council  of  said  town,  except  the  imposing  and  collecting  of 
the  State  taxes.*'  Here  this  maxim,  ^^exprpusio  nju'hs  est  exchiaio  alfprivs,"* 
must  apply. 

This  action  is  clear,  and  leaves  no  room  for  interpretation.  Civil  Code 
Article  13.  The  Legislature  had  certainly  the  constitutional  power  to 
ena^jt  that  clause  in  the  charter  of  incorporation  of  this  town,  and  no 
reason  has  been  assigned  why  we  should  not  give  it  full  effect. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from  be 
annulled  and  avoided,  and  that  the  injunction  be  perpetuated,  and  that 
the  defendant,  Can^adine,  sheriff,  pay  cost  in  both  Courts. 


No.  1338. — P.  A.  KroLER  r.  Srymoitk  Taylok. 

Notioo  of  the  tranbfer  of  an  instrument,  not  negotiable,  cannot  defeat  any  etinity  or  offset  in  the 

hand«  of  a  debtor,  at  the  time  of  receiving  the  notice. 
The  plaintiff,  being  a  third  party,  holding  a  receipt  not  negotiable,  pomesiKeM  no  greater  rightH  than 

the  party  to  whom  the  receipt  was  given. 

APPEAL  frt)m  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
John  McVea,  and  Burgess  and  Clianeif,  for  plaintiff  and  appellant. 
Cross  c&  HnrcJp**,  for  defendant  and  appellee. 

Ho'WTSLL,  »T.  This  suit  is  brought  on  the  following  instrument:  *•  Re- 
ceived, East  Feliciana,  La. ,  November  15, 1862,  of  Jules  Bonnecage,  agent 
of  P.  Machet,  of  Baton  Rouge,  the  sum  of  five  thousand  dollars,  in  cur- 
rent funds,  in  full  of  fifty  bales  cotton,  weighing  twenty-five  thousand 
pounds,  being  an  average  of  four  hundred  pounds  per  bale,  and  twenty- 
five  cents  per  pound.  The  cotton  to  remain  on  premises  protected  from 
the  weather  until  delivered.  (Signed)  SEY^rouR  Taylor." 

Plaintiff  prays  for  the  deliv<«ry  of  the  cotton,  or  the  payment  of  said 
sum  of  S5,00(). 

The  defense  is  th:it  no  part  of  said  sum  was  paid,  but  that  defendant 
sold  to  Bonnecage,  agent,  one-fourth  of  his  cotton  to  be  paid  for  when 
the  same  could  be  moved  to  market — the  object  being  to  place  the  whole 
of  the  cotton  in  the  name  of  a  foreigner,  and  under  the  protection  of  a 
foreign  government  during  the  war,  as  is  shown  by  a  counter-letter  of 
same  date,  with  the  receipt;  that  no  part  of  the  price  of  said  fourth  has 
1)ecn  paid,  and  that  the  plaintiff  is  not  the  real  owner  of  the  receipt  sued 
on,  which  is  not  negotiable,  but  is  held  by  plaintiff  to  defeat  the  equities 
between  the  contracting  parties. 

The  case  was  tried  before  a  jurj-,  and  a  verdict  and  judgment  being 
rendered  against  plaintiff,  ho  has  appealed. 

Our  attention  is  directed  to  several  bills  of  exceptions  to  the  admission 
of  the  counter-letter,  and  other  evidence,  to  establish  the  defense  set  up 
as  against  the  plaintiff,  au  innocent  third  holder,  and  to  the  refusal  of  the 
judge  a  tjuo  to  charge  the  jury,  that  the  plaintiff,  being  a  third  party,  is 
not  bound  by  the  equities  between  the  original  parties,  and  that  when 
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defendant  was  notified  that  plaintiff  was  the  holder  of  the  receipt  sned  on, 
it  was  his  duty  to  give  notice  of  any  existing  equities. 

The  judge  charged  that  *'  notice  of  the  transfer  of  an  instrument  not 
negotiable,  cannot  defeat  any  equity  or  offset  in  the  hands  of  the  debtor 
at  the  time  of  receiving  the  notice.'* 

We  think  the  judge  did  not  err.  The  instrument  sued  on  is  not  nego- 
tiable, and  the  doctrine  invoked  by  plaintiff  cannot  apply  in  this  case. 
The  plaintiff  possesses  no  greater  rights  than  the  party  to  whom  the 
receipt  was  given. 

The  evidence  shows  the  transaction  to  be  one  which  should  not  be 
enforced.  10  R.  521.  5  A.  23.5,  406,  410.  Grmf  v.  Thomas,  Gruticold  <t 
(h.   18  A.  412. 

Judgment  affirmed. 


No.  1182. — ^Elizabeth  Jordan,  Wife  of  R.  D.  Jordan,  r.  F.  L.  Mead, 
Testamentary  Executor,  et  al. 

To  the  contract  of  lease  three  thingA  are  absolutely  necessary  :  the  thinic,  the  price,  and  the  connent. 

The  price  should  be  certain  and  determinate.    C.  0. 2640  and  2641. 
The  mere  occupancy  of  property  doo?  not  necefwarily  imply  the  relation  of  lennor  and  leflnee. 

APPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gates,  J. 
R.  D.  Jordan  and  F,  S.   Goode,  for  plaintiff  and  appellant.     Wiv- 
Chester  Hally  for  defendant  and  appellee. 

Howell,  J.  On  the  5th  September,  1865,  judgment  was  rendered  upon 
two  promissory  notos,  by  the  District  Court  in  the  parish  of  Terrebonn»f 
against  Washington  Tanner,  on  his  confession,  in  favor  of  F.  L.  Mead, 
testamentary  executor  ;  execution  issued  thereon,  and  certain  movable 
property  was  seized  on  10th  of  .same  month,  and  on  4th  November  was 
jiold  for  the  net  amount  of  $288  43.  On  16th  October,  1865,  Mrs.  Eliza- 
beth Jordan,  wife  of  R.  D.  Jordan,  obtained  judgment  in  the  same  Court 
against  said  Tanner,  upon  his  confession,  for  ^750,  for  three  years'  rent 
of  a  tract  of  land,  and  the  improvements  thereon,  with  lessor's  privilege 
upon  all  the  movables  on  the  premises  occupied  by  him. 

On  the  18th  October,  1865,  this  suit  was  instituted  by  the  said  Mrs.  Jor-  ♦ 
dan,  separate  in  property  from  her  husband,  as  a  third  opposition,  claim- 
ing a  superior  privilege  on  the  proceeds  of  the  property  sold  under  the 
Jieri facias,  issued  on  the  judgment  in  favor  of  Mead,  testamentary  execu- 
tor ;  the  property  thus  sold  being  that  alleged  to  be  subject  to  the  lessor's 
privilege,  allowed  in  the  judgment  in  favor  of  Mrs.  Jordan. 

The  defens3  is  a  general  denial,  and  a  special  denial  that  plaintiff  is 
separate  in  property  ;  that  she  is  the  owner  of  the  property  occupied  by 
Tanner,  or  that  any  rent  was  due  by  him  to  plaintiff;  and  the  averment, 
that  the  judgment  for  the  alleged  rent  was  obtained  by  consent,  and  for 
the  purpose  of  defrauding  Tanner's  creditors. 

Judgment  was  rendered  in  favor  of  defendant,  and  plaintiff  appealed. 

The  only  question,  which  it  is  important  to  determine,  is  whether  or 
not  the  evidence  establishes,  as  against  the  defendant  in  this  action,  the 
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relation  of  landlord  and  tenant  between  Mrs.  Jordan  and  Washington 
Tanner,  so  as  to  entitle  the  former  to  the  privilefre  accorded  by  law  t<> 


The  record  and  judgment  in  the  suit  for  rent  were  introduced  to  prove 
rmn  ipsam  only,  and  we  can  find  no  evidence  in  the  record  to  prove  a  con- 
tract of  lease.  Admitting  that  the  act  of  1865  (No.  42,  p.  80),  amending 
Art.  2653,  and  declaring  that  *'no  lease  of  real  estate  shall  be  proved  by 
parol,"  cannot  be  invoked  in  this  case,  and  that  parol  evidence  has 
been  received  without  objection,  such  evidence  does  not  establish  a  con- 
tract between  the  parties. 

Article  2640  C.  C.  declares  that,  to  the  contract  of  lease,  as  to  that  of 
sale,  " three  things  are  ahsoluteb/  necessdry,  to  wit:  the  thing,  the  price, 
and  the  consent.''  The  price  should  be  certain  and  determinate,  and  it 
may  be  fixed  by  a  third  person  named.  Arts.  2341,  2342.  Here  no  de- 
terminate price  is  shown.  One  witness  says  the  premises  are  worth  twenty 
or  twenty-five  dollars  per  month;  two  others  say  that  they  are  worth  $25() 
per  annum.  No  one  says  the  occupant  was  to  i)ay  either  or  any  sum. 
The  acknowledgment  of  the  occupant  in  the  suit  against  him  is  not  evi- 
dence against  this  defendant;  and  **the  mere  occupancy  of  property  does 
not  necessarily  imply  the  relation  of  lessor  and  lessee,  and  thus  give  rise 
to  the  landlord's  lien  and  privilege. "     11  K.  280.     7  A.  (i54.     17  A.  22. 

Judgment  affirmed. 


No.  708. — George  W.  Clark  r.  (teoroe  W.  Pratt. 

A  writ  of  attachment  \fiU  not  be  maintained,  Mrhero  the  party  left  the  State  temporarily,  on  account 
of  tho  political  agitation  prevailinR  hero  at  the  time,  and  it  is  not  Hhnwn  that  lie  ha^  entabliHhed  a 
ttoraicile  elsowhere. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posei/,  J. 
S.  P,  Gi'eveSf  for  plaintiff  and  appellant.  R.  W.  Knicl-erhocker,  iov 
defendant  and  appellee. 

Tauaferro,  J.  The  plaintiff,  alleging  the  defendant  to  be  indebted  to 
him  in  the  sum  of  twenty-five  hundred  dollars,  on  account  of  partnership 
transactions,  in  which  he  and  defendant  had  been  engaged  several  years 
ago  in  New  Orleans,  commenced  this  suit  by  attachment,  regarding  the 
defendant  as  a  resident  of  the  State  of  Illinois.  Personal  citation  wa.s 
ahw)  made  upon  the  defendant,  who  was  at  the  time  of  this  proceeding  in 
the  parish  of  East  Baton  Rouge. 

A  motion  was  filed  by  defendant  to  dissolve  and  set  aside  the  attach- 
ment, on  the  ground  that  the  affidavit  upon  which  it  w^as  founded  is 
untrue,  his  residence  being  in  New  Orleans,  and  not  in  Illinois.  The 
defendant  also  filed  an  exception  to  the  jurisdiction  of  the  Court,  averring 
his  domicile  to  be  in  New  Orleans.  The  exception  was  sustained,  and  the 
attachment  dissolved.  The  order  sustaining  the  exception  was  rendered 
on  the  17th  July,  1865;  that  dismissing  the  attachment  on  tho  15th  of  the 
same  month.  This  appeal  appears  to  have  been  taken  from  the  last  men- 
tioned order.     It  is  shown  that  the  defendant  left  New  Orleans  in  the 
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sumnier  of  18G1  to  iivoid  the  political  ugitatiou  then  pending  here,  and 
removed  to  Illinois,  whore  he  resided  several  years;  that  he  returned  to 
New  Orleans  in  18(5i  and  opened  an  office,  expressing  his  intention  to 
return  here.  He  again  went  to  Illinois,  and  remained  there  a  period  of 
flight  months,  and  came  again  to  Louisiana,  and  was  engaged  in  trade  at 
Baton  Rouge.  A  witness  states  that  defendant,  shortly  after  going  to  Illi- 
nois in  18G1,  sold  his  property  there  in  order  to  return  to  New  Orleans; 
that  he  always  spoke  of  New  Orleans  as  his  home;  that  his  earlier  return 
to  New  Orleans  was  prevented  by  obsttwles  arising  from  the  war;  that 
when  ho  went  to  Baton  Rouge  it  was  on  transient  business.  Another 
witness  states  that  defendant  paid  office  rent  in  New  Orleans  during  his 
absence;  that  he  left  New  Orleans  in  1801  on  account  of  his  political 
sentiments,  and  the  prejudice  existing  in  New  Orleans  against  persons  of 
Northern  birth;  that  he  expressed  his  intention  of  returning  to  New 
Orleans.  The  evidence,  on  the  part  of  the  plaintiff  is,  that  several  judg- 
ments were  rendered  against  the  defendant  at  Champaigne,  in  a  circuit 
court  of  Illinois;  that  he  said  his  family  was  living  at  Champaigne,  Illi- 
nois, and  that  he  said  he  had  been  doing  business  at  Ht.  Joseph,  Missouri. 
A  witness  said  that  in  October  or  November,  1864,  defendant  told  him  he 
had  a  lot  of  whiskey  in  St.  Joseph,  which  he  intended  to  send  to  Clark  to 
be  credited  to  his  account. 

We  conclude  with  the  District  Judge,  that  the  facts  proved  show  that 
during  the  defendant's  absence  from  Louisiana,  he  was  the  greater  part 
of  the  time  on  the  win«^;  in  Illinois,  at  Memphis,  8t.  Louis  and  St. 
Joseph,  and  that  he  did  not  establish  a  domicile  at  any  of  these  places; 
that  he  constantly  evinced  his  intention  to  return  to  New  Orleans;  and 
that  this  fact,  connected  with  other.s,  make  it  sufficiently  clear  that  his 
domicile  was  not  changed  by  having  gone  to  Illinois,  and  other  places, 
and  abiding  there  during  the  distracted  condition  of  this  country,  conse- 
quent upon  a  state  of  war. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 


No.  672.— Henry  L.  Wolfe  r.  M.  Pouiim,   J.    N.  Poihikk  and   H.  V.      g  Jgf 

Bahin. 

The  Saprenie  Coarl  will  not  diMmiK.iun  appeal  on  motion  ot  appellant,  without  consent  of  appellee. 
It  is  not  incamboDt  on  plaintilf  to  prove  the  signatures  of  the  drawpr  and  first  endorser  of  a  promis- 

•M»Ty  note,  when  defendant  is  a  bubsoiinont  endorser:  his  transfer  of  the  note  by  endoraemeni  ad- 

njitti'd  tlio  vji:i(iily  of  h'm  title. 

4  PPEAL  from  the  District  Court,  Parish  of  East  Baton  Kouge,  Fosey,  J, 
xjL  ./.  A.  Deru.^si/,  for  i)laintifif  and  appellee,  li,  IT.  KnickerbocJcer  and 
./.  JI.  McCuichen^  for  defendant  and  appellant. 

LuiLKY,  J.  The  appellant  has  moved  to  dismiss 'the  appeal,  on  the 
ground  that  the  debt  sued  for  has  beou  extinguished  by  the  sale  of  the 
property  of  the  drawer  of  the  note  sued  on. 

As  the  appellee  has  not  consented  to  the  dismissal  or  withdrawal  by  the 
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appellant,  this  Court  cannot  maintain  the  motion  of  the  appellant,  which 
is  overruled.     C.  P.  Art.  901. 

On  the  trial  of  the  case,  the  endorsement  of  the  defendant  upon  the 
note  was  proved,  but  the  signature  of  the  drawer  and  the  endorsement  of 
the  payee  were  not  shown  to  be  genuine.  This  was  not  necessary,  as  the 
defendant,  by  transferring  the  note  by  endorsement,  admitted  the  valid- 
ity of  his  title  to  it. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appelLint. 


No.  1242. — Succession  of  Geo.  W.  Wattekston,  deceased — On  rule  taken 
by  A.  Penn  and  D.  N.  Hbnnen,  Creditors— On  Ashfokd  Addisox, 
Dative  Testamentary  Executor— to  file  a  tableau  of  distribution,  and 
increase  the«ecurity  on  his  official  bond. 

Where  the  account  tiled  by  the  executor  makes  a  pt  imo  jadK  showiuK  that  he  ]iot)  no  funds  on  hand 
to  distribute,  and  the  contrar}' iM  not  made  to  appear,  tho  Court  \\\\\  not  order  him  to  file  a  ta- 
bleau of  distribution. 

APPEAL  from  the  District  Court,  Parish  of  Livingston,  EUi$,  J. 
Wilson  &  Pipkin^  for  dative  testamentary  executor.     Raciy  Fosft^r 
ct   F.    T.  Mei'rlrk,  for  appellee.     A,   HennPii,  for  Penn.     J).  N.  He/iHtfn, 
pro  »e, 

Taliafekeo,  J.  In  May,  186t»,  under  an  order  of  C/Ourt  previously 
rendered,  the  dative  testamentary  executor  of  (Jco.  W.  Watterston,  de- 
ceased, filed  in  the  District  Court  of  the  parish  of  Livingston,  an  account 
or  exhibit  of  the  condition  of  the  estate,  and  caused  it  to  be  advertised. 
In  the  month  of  August  foUowing,  Penn  k  Hennen,  two  of  the  creditors 
of  the  estate,  took  a  rule  upon  the  executor  to  show  cause  why  he  should 
not  file  a  tableau  of  distribution  of  the  funds  of  the  estate  in  his  hands, 
and  furnish  additional  security  on  his  bond  as  executor. 

In  his  answer  to  the  rule  the  execuitor  denies  that  the  parties  taking  it 
are  creditors  of  the  estate:  and,  if  creditors,  that  they  have  never  pre- 
sented their  claims  for  approval  or  rejection.  He,  therefore,  prayed  that 
the  rule  be  dismissed.  In  an  amended  answer  lie  denied  the  allegations 
in  the  rule,  that  the  sureties  on  his  bond  are  insufficient.  The  objection, 
as  to  the  sufficiency  of  the  bond,  seems  afterwards  to  have  been  aban- 
doned. On  trial  of  the  rule  the  judge  of  the  District  Court  gave  as 
reasons  for  dismissing  it,  that  the  account  filed  by  the  executor  presented 
A  prima  facie  showing  that  he  had  no  funds  in  hand  to  distribute,  and  the 
contrary  not  being  made  to  appear,  he  could  not  render  an  order  for  the 
filing  of  a  tableau  of  distribution.  From  this  judgment,  discharging  the 
rule,  the  plaintiffs  in  the  rule  have  appealed. 

It  is  proper  here  to  notice  that  a  motion  was  tiled  in  this  Court  to  dis- 
miss the  appeal;  but  we  do  not  consider  the  grounds  sufficient  to   enable* 
us  to  sustain  the  motion. 

It  wQTilcl  s^em  tQ  t©  a  usejess  tWng  to  ovder  the  executor  to  distribute 
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faiuls,  nnless  lie  has  funds  to  distribute.  The  executor  distinctly  declanw, 
by  bis  account,  tluit  lio  has  no  funds.  The  simple  issue  of  whether  he 
has  or  not,  is  therefore  made  up  between  him  and  the  plaintiffs,  who 
assume  that  he  has  .i?5,G22  !(>,  in  cash,  which  he  ought  to  distribute.  This 
assumption  is  certainly  not  warranted,  from  an  inspection  of  the  account. 
The  plaiutifis  made  no  opposition  to  the  account,  which  it  would  seem 
they  are  required  to  do,  by  Article  1004  of  the  Civil  Code.  This  (piestiun 
of  funds  or  no  funds,  should,  we  think,  be  settled  by  the  trial  of  an  oppo- 
sition to  the  account. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmtd,  without  prejudice  to  the  plaintiffs' right,  if  any 
tlu-y  have,  to  •)i)i)ose  the  executor's  account,  the  costs  of  this  appeal  to  be 
sustained  by  the  succession. 


No.  1195. — State  op  Louisiana  r.  Perique  Vegas. 

The  Uw  prescribing  the  mode  of  drawing  juriei,  direote  that  the  list  of  jurors  drawn  for  each  term 
»ball  be  fllod  in  the  clerk's  office  ae  soon  as  completed,  subject  to  the  inspection  of  any  person  who 
may  debire  to  exacsine  it ;  in  order  that  any  objections  which  might  or  could  be  made,  on  account 
of  any  defects  or  informalities  which  may  have  occurred  in  the  formation,  drawing  or  summoning 
of  jurors,  or  any  other  defect  whatsoever  in  the  construction  of  the  jury,  shall  be  made  on  the  first 
day  of  the  term. 

If  the  veMire  is  not  filed  on  or  before  the  lin>t  day  of  the  ter.n,  and  the  petit  jury  find  a  verdict  of  guilty, 
a  new  trial  will  be  granted. 

APPEAL  from  the  District  Court,  Parish  of  Assumption,  Beaucctis,  J. 
A,  S.  Herron,  Attorney  General,  for  State.     yicJiolls  d;  LeBlanc,  for 
defendant  and  appellant. 

Taliafebro,  J.  At  the  June  term,  1866,  of  the  District  Court  sitting  in 
and  for  the  parish  of  Assumption,  the  defendant  was  indicted  and  tried 
for  the  crime  of  murder.  He  was  found  guilty,  without  capital  punish- 
ment. He  moved  in  arrest  of  judgment  and  took  an  appeal.  The  grounds 
set  up  in  defense,  are  : 

1.  That  the  venire  has  never  been  returned,  and  that  that  omission 
vitiateB  all  the  subsequent  proceedings. 

2.  That  the  indictment  is  defective  in  not  repeating  the  words  **  then 
and  there,"  in  its  conclusion. 

3.  That  no  copy  of  the  indictment  was  served  upon  the  accused ;  and 
that  he  was  not  served  with  a  copy  of  the  jury  list — the  law  entitling  him 
to  a  copy  of  *'  a  panel,  duly  certified  by  the  sheriff." 

4.  That  talesmen  were  appointed  prior  to  the  returning  of  the  venire. 

5.  That  the  foreman  of  the  petit  jury  was  appointed  by  the  judge. 

6.  That  the  verdict  was  not  rendered  in  the  English  language. 

The  term  of  Court,  at  which  the  accused  was  tried,  commenced  on  the 
18tli  of  June,  1866 — the  indictment  was  found  on  the  19th.  The  defen- 
dant was  tried  on  the  27th,  and  sentenced  on  the  30th. 

The  law  prescribing  the  mode  of  drawing  juries,  directs  that  the  list  of 

jurors  drawn  for  each  term  shall  be  **  filed  in  the  clerk's  ofSce  as  soon  as 

completed,  subject  to  the  inspection  of  any  person  who  may  desire  to 

examine  it."     Revised  Statutes,  p.  205,  ^3.     Tt  cjirecb^  tb^t  *'all  or  any 
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objections  which  might  or  could  be  made,  on  account  of  any  defects  or 
informality,  which  may  have  occurred  either  in  the  formation,  drawing 
or  summoning  of  jurors,  or  any  other  defect  whatsoever,  in  the  construc- 
tion of  said  juries,  shall  be  made  on  the  first  day  of  the  terms  of  said 
District  Court,  and  not  afterwards."    E.  S.  p.  296,  i  3. 

The  venire  in  this  case  was  filed  on  the  30th  day  of  June — the  day  the 
defendant  was  sentenced,  and  two  days  after  he  was  tried.  It  is  plain 
that  the  law^s  (juoted  contemplate  the  filing  of  the  venire  in  the  clerk's 
office  before  the  commencement  of  the  term  of  Court,  or,  at  the  farthest, 
on  the  first  day  of  the  term,  otherwise  they  would  require  an  impossibil- 
ity. We  think  the  defendant  entitled  to  a  new  trial.  The  other  i^oints 
stated  it  is  unnecessary  to  consider. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  canceled,  avoided  and  annulled,  and  a  new  trial 
granted.  It  is  further  ordered,  that  the  case  be  remanded  to  the  lower 
Court,  to  be  proceeded  with  according  to  law. 


No.  884.— Nancy  A.  Fenn  et  al.  v,  F.  W.  Cabb. 

Tho  baIo  of  a  nogro  woman  as  a  slave,  after  the  adoption  of  the  Constitation  of  1861,  is  an  absolute 
nullity. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
W.  F.    Kernan,  for  plaintiffs  and  appellants.     D.  J.    Wedges   for 
defendant  and  appellee. 

Labauve,  J.  On  the  1st  day  of  January,  1865,  the  defendant  sold  to  the 
plaintiff  a  negro  woman,  with  full  warranty,  for  the  consideration  of  five  bales 
of  cotton  and  a  note  of  Samuel  Harrell  for  $200.  The  plaintiff  now,  alleging 
the  nullity  of  this  sale,  and  praying  that  it  be  declared  null,  claims  of  tho 
defendant  $1,000,  for  the  value  of  said  five  bales  of  cotton,  and  for  the 
return  of  the  note  or  its  amount. 

The  defendant  admits,  in  his  answer,  the  sale,  but  says  that  he  did  not 
warrant  the  said  negro  a  slave  for  life,  and  that  plaintiff  was  fully  aware 
of  the  nature  of  the  title  to  said  negro  ;  and  plaintiff  purchased  an  uncer- 
tain hope,  and  that  he  has  no  ground  of  action. 

After  hearing  the  testimony,  the  District  Court  gave  judgment  for 
defendant,  and  the  plaintiff  took  this  appeal. 

The  act  of  sale,  introduced  in  evidence,  shows  that  the  defendant  sold 
the  negro  woman  on  the  1st  of  January,  1865,  as  alleged  by  the  plaintiff. 

We  are  clearly  of  opinion  that  this  sale  was  an  absolute  nullity,  the 
negro  woman  being  a  free  person  on  the  1st  January,  1865.  See  the 
Constitution  of  1864. 

.  Plaintiff  has  proved  that  cotton  was  worth,  in  that  parish,  in  January, 
1865,  from  twenty-five  to  thirty  cents  per  pound,  but  has  entirely  failed 
to  prove  the  probable  weight  of  the  five  bales  of  cotton.  It  is  impossible 
for  this  Court  to  give  a  final  judgment  for  plaintiff;  the  case  has  to  be 
remanded,  at  the  costs  of  the  plaintiff,  in  order  to  ascertain  the  quantity 
of  pounds  of  cotton  he  gave  in  payment. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
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Gonrt  be  annulled  and  avoided,  and  that  the  sale  of  the  negro  woman 
Listinia,  sold  by  defendant  to  plaintiff,  on  the  1st  of  January,  1865,  be 
declared  a  nullity.  It  is  further  ordered  and  decreed,  that  the  case  be 
remanded  for  a  new  trial,  to  ascertain  the  weight  and  value  of  the  cotton 
on  the  1st  of  January,  1865,  and  also  whether  the  defendant  should  return 
the  note  of  Samuel  Harrell  or  pay  its  value  ;  and,  as  the  case  is  remanded 
for  the  benefit  of  the  plaintiff  and  appellant,  it  is  ordered  that  he  pay 
costs  of  appeal. 


No.  863. — J.  S.  Bossier  r.  W.  E,  Kennedy  et  al. 

The  fact  that  plaintiff  bought  succession  property  at  sheriff's  sale,  while  it  v,m  advertised  liy  the 
sheriff  for  sale  in  another  cause,  does  not  of  itself  render  the  sale  null. 

APPEAL  from  the  District  Court,  Parish  of  St.  Tammany,  Joties,  J. 
G.  jFL  Pew w,  for  plaintiff.     A l/i'ed  Hennm,  tor  defendant. 

Howell,  J.  Plaintiff  has  appealed  from  a  judgment  sustaining  a  motion 
to  dissolve  the  injunction  sued  out  in  this  case,  on  the  ground  that  no  legal 
cause  is  set  forth  in  the  petition  for  the  injunction. 

The  allegations  are,  that  he  is  owner  and  possessor  of  certain  lands  pur- 
chased on  28th  October,  1865,  at  the  succession  sale  of  the  estate  of  the 
late  Joseph  S.  Bossier,  made  by  the  sheriff,  as  shown  by  an  act  of  sale 
before  the  parish  recorder,  by  the  testamentary  executrix  of  said  estate, 
in  pursuance  to  said  adjudication  ;  that  the  sheriff  has  advertised  the 
same  for  sale  on  4th  November,  1865,  under  a  pretended  writ  of  seizure 
and  sale,  issued  on  4th  September,  1865,  at  the  suit  of  W.  K  Kenmchj  v. 
Joseph  S,  Bossier,  or  his  succession,  to  the  injury  and  damage  of  plaintiff, 
and  that  the  defendant  Kennedy  is  without  claim  of  any  kind  ogainst  the 
said  lands  of  plaintiff. 

Such  allegations,  if  established  (and  for  the  purposes  of  the  rule  are 
taken  fus  true),  will  authorize  an  injunction  of  the  threatened  sale. 

The  fact  that  the  sale  to  plaintiff  occurred  during  the  advertisement  of 
the  sheriff  sale,  docB  not,  of  itself,  render  said  sale  null.  The  evidence, 
which  plaintiff  may  under  his  allegations  adduce,  may  show  the  sale  to 
him  to  be  valid  and  to  convey  the  property  unincumbered. 

We  are  referred  to  no  law  which  requires  succession  sales  to  be  made 
only  on  the  first  Saturday  of  each  month,  as  in  case  of  sheriff's  sales. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  Court  be  re- 
versed, the  motion  to  dissolve  dismissed,  and  the  cause  remanded  to  be 
proceeded  in  according  to  law,  appellees  to  pay  costs  of  appeal. 


No.  1307. — John  G.  Burton  v.  Thos.  Kron  et  al. 

Plaintiff  commenced  a  suit  by  ezecntory  process,  to  enforce  the  payment  of  promissory  notes  secured 
by  mortffaffe  on  real  property.  Defendants  enjoin  the  sale  on  the  ground  that  the  plaintiff  in 
without  title  to  the  notes.  The  notes  bear  no  endorsement  or  assignment;  in  answer  to  the  injunc- 
tion plaintiff  alleges  a  transfer  to  him  by  all  parties  in  interest  of  the  notes  sued  on :  //W</— That 
unless  plaintiff  shows  a  transfer  of  the  notes,  made  in  strict  conformity  to  law,  the  injunction  will 
be  maintained. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Ellis,  J. 
Wilson  c6  Thompson,  for  plaintiff,    Hennen  <&  Perrin,  for  defendant, 
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Howell,  J.  John  G.  Burton,  as  holder  aud  owner,  obtained  an  order 
of  seizure  and  sale  upon  three  notes,  amounting  to  §4,000,  and  secured 
by  mortgage  on  real  property  in  the  town  of  Tangipaho,  parish  of  St. 
Helena,  in  payment  of  which  they  were  given  by  Thoa.  Kron,  the  pur- 
chaser, and  Edward  Ricks,  the  other  defendant.  The  notes  are  made 
payable  '*  to  John  J.  "Wheat,  sheriff,  for  the  use  of  the  Kuccej.sioK  of  Bar- 
bara Burton,  deceased,"  and  bear  no  endorsement  or  assignment. 

Kron  enjoined  the  sale  on  various  grounds,  one  of  which,  want  of  titlo 
in  plaintiff,  is  urged  in  this  Court.  Plaintiff,  in  answer  to  the  injunction, 
alleged  a  transfer  to  him  by  all  parties  in  interest  of  the  notes  sued  on, 
and  by  praying  for  a  judgment  changed  the  executory  to  ordinary 
proceedings. 

Judgment  wa^  rendered  dissolving  the  injunction,  and  condemning 
defendant,  Kron,  to  pay  the  amount  of  the  notes  less  81,000  paid  thereon, 
and  ordering  the  mortgaged  property  to  be  sold  ;  from  which  defendant 
has  appealed. 

It  appears  that  there  are  seven  heirs  to  the  estate  of  Barbara  Burton, 
for  the  sale  of  whose  property  the  notes  in  suit  were  given,  and  the  only 
evidence  which  appears  in  the  record  to  establish  the  alleged  assignment 
"to  plaintiff,  is  an  informal  appearance  by  counsel,  of  several  of  said  heirs, 
in  the  following  form: 

"Now  comes  Elizabeth  F.  Womack,  U,  Y.  Burton,  Madison  Burton 
and  John  Burton,  tutor,  and  Delia  Strickland,  wife  of  C.  E.  Strickland, 
legal  heirs  and  representatives  of  Celia  Burton,  and  representing  that 
they  had  transferred  to  John  Burton  all  their  respective  interests  in  the 
notes  sued  on  prior  to  the  institution  of  this  suit,  alleges  that  the  injunc- 
tion herein  sued  out  should  be  dissolved,  wherefore  they  join  defendant 
in  his  prayer  for  the  dissolution  of  said  injunction,  with  costs  and  dam- 
ages.    By  their  attorneys.  (Signed)  Amiteb  &  Wilson.*' 

Admitting  that  third  persons  can  thus  become  parties  to  a  suit,  and 
through  counsel  make  judicial  admissions  in  such  a  manner,  and  for  such 
purpose  (which  we  arc  not  prepared  to  do),  we  cannot  consider  this  pro- 
ceeding sufficient.  It  is  apparent  that  some  of  the  above  parties  are 
minors,  and  others  married  women,  who  are  not  properly  authorized  to 
appear  in  Court,  and  no  legal  assignment  of  their  rights  is  shown,  and, 
besides,  one  of  the  heirs,  the  minor,  Thomas  Amacker,  is  not  represented, 
and  the  document  itself  is  vague  as  to  the  alleged  transferee,  and  the 
intestate  or  author. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  Thos.  Kron,  perpetuating  tho 
injunction  herein,  with  costs  in  both  Courts. 


NEW  OELEANS,  MAKCH,  1867.  109 


Janiea  v.  City  of  New  OrleanB, 


No.  6885. — A.  B.  James  r'  City  of  New  Orleans. 

Where  the  City  Aasestior  for  the  City  of  New  Orleans  has  placed  an  over  valaation  on  property,  there- 
by cauBinir  an  increase  on  the  taxes  thereon,  and  the  board  of  aiwosnoi-s  fail  or  refuse  to  make  tho 
redaction  in  the  valuation,  the  party  affgrievod  may  recover,  by  suit  in  the  civil  courts,  from  the 
city,  the  amount  that  ho  ha«  been  compelled  to  pay,  on  account  of  the  over  valuation  of  the 
assessment. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pric?,  J. 
John  II,    NeWf   for    plaintiff  and  appellee.     77/os.  II.  Heires,  City 
Attorney,  for  defendant  and  appeUant. 

Howell,  J.  Plaintiff  obtained  a  judgment  against  the  defendant  for 
$399,  the  amount  claimed,  as  paid  under  protest,  for  taxes  in  excess  of 
the  true  valuation  of  his  real  property  in  the  city,  from  which  the  latter 
appealed. 

The  city  attorney,  in  his  brief,  concedes  that,  upon  the  testimony,  the 
plaintiff  was  entitled  to  have  the  valuation  of  his  property  reduced  in  ac- 
cordance with  his  application  to  the  board  of  assessors  ;  but  contends 
that,  upon  the  statement  of  Watkius,  a  member  of  the  board,  a  reduction 
of  $5,000  was  made,  thus  leaving  the  difference  in  the  appraisement  of 
the  assessors  and  that  claimed  by  plaintiff  to  be  only  $19,000,  instead  of 
the  sum  set  forth  in  the  petition,  the  tax  on  which  would  be  less  than  the 
amount  allowed  by  the  Court,  which,  he  insists,  is  unsupported  by  evi- 
dence. In  this  the  city  attorney  has  fallen  into  an  error  of  fact,  as  to  the 
valuation  on  which  the  assessment  should  be  made.  By  an  agi'eement  in 
the  record,  the  cause  was  submitted  in  the  lower  Court  *  *  upon  the  plead- 
ings, the  tax  bills  furnished  by  the  plaintiff,  and  the  statements  of  John 
A.  Watkins,  J.  B.  Walton  and  Julian  Neville." 

These  tax  bills  show  that  x^laintiff's  property  was  assessed  in  1857  (the 
year  complained  of)  at  8159,500,  and  in  1856  at  §132,400,  taken  as  the 
true  basis  for  the  assessment,  making  a  difference  of  $27,100,  the  tax  on 
which,  at  li.j  per  cent.,  is  §406  50,  instead  of  §399,  the  sum  allowed ;  and 
the  testimony  shows  that  said  property  was  worth  no  more  in  1857  than 
in  1856. 

Plaintiff  does  not  complain  of  the  judgment. 

The  admission  that  plaintiff  was  entitled  to  the  reduction  claimed  by 
him,  in  his  application  to  the  board  of  assessors,  concedes  his  whole  de- 
mand, as  set  forth  in  the  i)ctitiou  and  the  evidence  adduced. 

Judgment  affirmed. 


No.  1252.— N.  K.  Knox  v.  Wm.  S.  Booth. 

A  lessor  has  a  privilege  on  the  growing  crop  of  the  year,  to  secure  the  payment  of  the  rent;  and  the 
leaeeo  cannot  defeat  the  Hen,  without  showing  that  he  has  been  damaged  by  the  interference  of 
the  Ie«or  during  the  year.  When  it  is  agreed  between  the  letnor  and  lessee  that  the  lien  shall  be 
reduced  to  writing,  and  it  is  not  done,  the  lessee  niunt  show,  by  evidence,  that  he  has  been 
damaged  by  the  refusal,  before  he  can  claim  the  damages. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Avert/,  J. 
Dunn  (ft  HoTon,   for  plaintiff  and  appellant.     Joor  cfc  Steward,  for 
defendant  and  appellee. 
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Hyman,  0.  J.  Plaintiff  alleged  that  defendant  rented  from  him  for  the 
year  1866,  a  certain  plantation  in  the  parish  of  East  Baton  Rouge,  and 
that  the  price  defendant  agreed  to  give  for  the  rent  of  the  plantation  for 
that  year,  was  2,600  pounds  of  ginned  cotton. 

He  obtained  a  writ  of  provisional  seizure,  and  caused  a*  part  of  the 
crop  of  cotton  made  on  the  plantation  that  year  to  be  seized  provisionally. 

He  prayed  that  judgment  might  be  rendered  against  defendant,  con- 
demning him  to  deliver  to  him,  plaintiff,  2,600  pounds  of  ginned  cotton, 
or  to  pay  the  value  of  same  with  interest;  that  his  privilege  as  lessor  on 
the  crop  made  on  the  plantation  that  year  be  recognized  and  enforced. 
Plaintiff  further  prayed  for  general  relief. 

Defendant,  in  his  answer,  admitted  the  contract  of  lease,  but  asked  in 
reconvention  judgment  against  plaintiff  of  310,000  for  damages,  averring 
that  he  had  suffered  damages  to  that  amount,  caused  by  interruptions 
and  molestations  on  the  part  of  plaintiff  during  the  lease. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  defen- 
dant, releasing  him  from  plaintiff*s  claim. 

The  judge  rendered  a  judgment  thereon,  rejecting  plaintiff's  demand, 
releasing  the  property  seized,  and  condemning  plaintiff  to  pay  the  costs 
of  suit. 

Plaintiff  has  appealed  from  the  judgment 

There  is  no  evidence  that  authorized  such  a  verdict. 

There  is  no  proof  of  damages  done  to  defendant  by  plaintiff,  by  inter- 
ruptions or  molestations. 

It  is  proved  that  plaintiff,  in  June,  1866,  attempted  to  get  rid  of  defen- 
dant as  his  tenant,  because  plaintiff  doubted  that  defendant  would  pay 
for  the  rent  of  the  land.  Plaintiff  failed  in  his  attempt,  and  it  is  not 
shown  that,  by  the  attempt,  the  defendant  was  injured. 

Defendant  contends  that  plaintiff's  refusal  to  reduce  the  lease  to  writing, 
as  was  agreed  upon,  was  an  injury  to  him.  If  so,  he  has  not  shown  it. 
He  still  held  the  land,  and  cultivated  it.  There  is  no  proof  in  the  record 
that  ginned  cotton  was  worth  thirty  cents  a  pound. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled,  avoided  and  reversed.  It  is  further  decreed,  that 
defendant  be  condemned  to  deliver  to  plaintiff  two  thousand  six  hundred 
pounds  of  ginned  cotton,  or  to  pay  plaintiff  the  sum  of  seven  hundred 
and  eighty  dollars,  with  five  per  cent,  per  annum  interest  thereon,  from 
the  1st  day  of  October,  1866. 

It  is  further  decreed,  that  the  provisional  seizure  be  sustained. 

It  is  further  decreed,  that  the  plaintiff's  privilege,  as  lessor,  on  the  crop 
made  on  the  plantation  in  the  year  1866,  be  recognized  and  enforced. 

It  is  further  decreed,  that  the  claim  of  defendant  for  damages  be 
dismissed. 

The  defendant  to  pay  all  costs  of  suit. 
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White  V.  McKeo. 


No.  883.— Evans  White  v.  T.  &  V.  McKee. 

The  act  of  the  pretended  Leffifelature  of  Louisiana,  approved  Jane  10,1863,  'suspending  presoripiion 
daring  the  war.  and  for  one  year  after  the  ratification  of  the  treaty  of  peace  between  the  Confede- 
rate States  and  the  United  States,  is  not  law.  The  protended  icgiBlators  could  not  make  laws: 
they  were  never  qualified  ;  they  did  not  take  the  e4i>ential  oath. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Fosei/,  J. 
John  McVea  and    C.  P.  JDeLee,  for  plain tiflf  and  appellee.      W.  F. 
Kernan,  for  defendants  and  appellants. 

Defendants  plead  prescription  of  ono  year,  under  Article  3499,  Civil 
Code. 

Plaintiff  met  this  plea  with  the  act  of  the  Legislature,   approved  Juno 
10th,  1863,  which  reads  as  follows  : 
*' An  act  suspending  all  prescriptions. 

''Sec.  1.  Be  it  enacted,  etc..  That  all  prescriptions  of  any  kind  and 
every  nature  whatsoever,  be  and  the  same  are  hereby  suspended  during 
the  existing  war,  and  for  one  year  after  the  ratification  of  a  treaty  of 
peace  between  the  Confederate  States  and  the  United  States ;  provided, 
that  this  act  shall  not  operate  on  any  person  having  adhered  to  the  pub- 
lic enemy,  by  taking  the  oath  of  allegiance  to  the  United  States,  or  in 
any  other  way  giving  them  aid  and  comfort. 

(Signed)  Adolphtjb  Olivieb, 

Speaker  of  the  House  of  Representatives. 

H.  M.  Hyams, 
Lieut.  Gov.  and  President  of  the  Senate. 
**  Approved  June  10th,  18G3. 

Thomas  O.  Mooke, 
Governor  of  the  State  of  Louisiana. 
**  A  true  copy  : 

P.  D.  Hardy,  Secretary  of  State." 

Hyman,  C.  J.  Plaintiff  instituted  suit  in  August,  1865,  against  Thomas 
McKee  and  Virgil  McKee,  for  board  and  lodging  due  in  the  year  1862, 
and  Thomas  McKee  is  appellant  from  a  final  judgment  rendered  against 
him  in  favor  of  plaintiff. 

In  the  lower  Court  the  defendant,  Thomas  McKee,  filed  the  plea  of 
prescription  of  one  year.  Ho  also  plead  in  reconvention,  and  claimed 
judgment  against  plaintiff  for  the  proceeds  of  six  bales  of  cotton. 

It  appears,  from  the  evidence,  that  the  proceeds  of  the  six  bales  of  cot- 
ton were,  by  agreement,  to  be  credited  on  plaintiff's  claim. 

There  is  no  proof  in  the  record  that  prescription  was  interrupted  or 
suspended. 

The  plea  of  prescription  is  valid.     See  Civil  Code,  3499. 

The  authority  referred  to  in  plaintiff's  brief  is  not  law. 

The  pretended  legislators  could  not  make  laws  ;  they  were  never  quali- 
fied ;  they  did  not  take  the  essential  oath. 

Let  the  judgment  of  the  District  Court  against  the  defendant,  Thomas 
McKee,  be  annulled,  avoided  and  reversed,  and  let  the  suit  of  plaintiff 
against  him,  Thomas  BIcKee,  be  dismissed. 
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Beigpl  ot  al.  v.  Lant^o  et  al. 

No.  1245. — C.  H.  BfiKiEL,  Wife  of  Michael  Bekjel  v.  Ji'lius  Lancje  ami 
He:^kietta  Lan(4E,  his  Wife. 

When  the  wife  brings  a  8uit  on  a  promissory  note  in  her  favor,  and  allcjrps  in  the  petition  that  her 
husband  joins  in  the  ^uit,  with  no  allegation  or  evidence  of  a  separation  of  property  between 
them,  and  no  stipulation  against  a  community  of  acqueUft  and  gains,  the  Court  will  not  presume 
the  authorisation  of  tho  husband,  but,  on  the  contrary,  will  presume  a  community  between  them. 

The  note  being  given  in  iavor  of  the  wife,  does  not  make  it  her  noparate  property;  it  is  »till  commu- 
nity property. 

VPPEAL  from  the  District  Court,  Parish  of  Livingston,  Elf  is,  J. 
T.  C.  W.  Ellis  and  J.  ir.  J (/rf/.sv>//,  for  plaintiff  and  appellee.     Marr 
<fc  Foute,  and  Bradletj,  for  defendant  and  apiiellant. 

Hyman,  C.  J.  Julius  Lango  gave  his  note  to  Catharine  H.  Beigel  for 
ii?l,O0O.  At  the  time  that  the  note  was  given  she  was  the  wife  of  Michael 
Beigel. 

She  brought  suit  against  Julius  Lange  and  his  wife,  to  recover  of  them 
the  amount  of  tho  note  with  interest  thereon,  and  in  her  petition  she 
alleged  that  her  husband  joined  in  the  suit,  and  assisted  and  fully  autho- 
rized her  to  institute  the  same. 

There  was  judgment  against  Julius  Lange,  condemning  him  to  pay  the 
plaintiff  the  amount  of  the  note  with  interest,  and  the  costs  of  suit.  From 
this  judgment  he  has  appealed. 

There  was  no  evidence  adduced  in  the  lower  Court,  showing  that  plain- 
tiff's husband  had  joined  in  the  suit,  or  authorized  his  wife  to  institute  it. 
There  was  no  evidence  that  there  was  any  stipulation  between  Michael 
Beigel  «nd  plaintiff',  that  there  should  not  be  a  community  of  acquests 
and  gains  between  them  during  their  marriage,  nor  that  the  note  sued  on 
was  the  separate  property  of  plaintiff.  Without  such  evidence  we  cannot 
presume  that  the  husband  authorized  this  suit,  but  we  are  to  presume 
that  there  is  a  community  between  Michael  Beigel  and  plaintiff,  and  that 
the  note  sued  on,  being  acquired  during  their  marriage,  is  community 
property.     See  C.  C.  2369,  2371. 

The  note  having  been  given  in  favor  of  the  wife  does  not  make  it  the 
property  of  the  wife.     It  is  still  community  property. 

The  plaintiff's  husband,  not  the  plaintiff,  has  the  control  of  the  note, 
and  she  has  no  right  to  recover  judgment  in  his  favor  for  the  same.  C. 
C.  2373. 

Let  the  judgment  of  the  District  Court  be  annulled,  avoided  and 
rever.sed,  and  let  this  suit  be  dismissed,  a.s  to  defendant,  Julius  Lange. 


No.  705. — Mit.s.    C.   DrPLANTiEK  et  als.    r.   K.    C.    Wilkins  and  E.    B. 
Pkestox,  in  solido. 

The  plaintiffs,  as  lessiors,  have  the  lir»t  privilege  on  movableH  bcizod  and  Hokl  on  a  plantation,  except 
on  the  crops  ;  on  which  tho  laborers  and  overhoor  have  a  pmfprence. 

The  proceeds  of  the  crop  beina  exhausted,  the  sJicriff  ha-t  no  right  to  pay  the  overAeer  out  of  procoodb 
of  movables,  to  the  prejudice  of  the  !e>.<or. 

Where  large  fees  are  cliarged  by  the  sheriff  and  ol»Tk,  an-i  the  sheriff  fails  to  annex  to  his  n:>tum  spe- 
cific bills  for  their  fee  \  iho  caen  will  be  remanded  to  adjust  the  fees  of  those  otficem. 

APPEAL  from  the  District  Court,  Parish  of  St.  James,  Beanmis,  J, 
^1.  Robert,  for  plaintiff.     Frrd,  l^indrP'ifi.i',  for  intervenor. 
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I>vpUnti«r  et  als.  t.  Wilkins  »t  ala. 

Labauye,  J.  The  plaintiffs  sue  the  defendants  as  lessees  of  a  planta- 
tion, for  $6,666  66,  balance  due  for  rent.  A  writ  of  provision^  seizure 
was  granted,  and  the  sheriff,  on  the  10th  of  October,  1864,  seized  all  the 
movable  property  attached  to  said  plantation,  all  the  fruits  produced, 
gathered  and  ungathered,  the  mules,  horses,  cattle,  and  other  animals, 
carts,  etc.,  belonging  to  the  plantation,  the  furniture  and  movable  effectn 
in  the  houses. 

The  plaintiffs,  having  obtained  judgment,  took  out  an  execution,  and 
the  sheriff  seized  the  property  provisionally  seized,  and,  after  advertise- 
ments, sold  the  same  on  the  31st  December,  186^  and  made  his  return  on 
the  20th  March,  1865,  by  which  he  shows  that  the  debts,  expenses,  costs 

alleged  to  be  privileged,  and  paid  by  him,  amounted  to $4,682  96 

And  the  proceeds  of  sales 3,801  60 

Balance  in  favor  of  sheriff $881  36 

On  the  17th  April,  1865,  A.  Robert,  of  counsel  for  plaintiffs,  suggested 
to  the  Court  that  J.  Landry,  sheriff,  has  seized  and  sold  in  this  case,  mov- 
able property  to  the  amount  of  $3,801  60,  to  satisfy  the  judgment  herein 
of  96,666  66,  exclusive  of  interest  and  costs,  next  to  the  laborers*  claim, 
amounting  to  81,750  06,  which  has  been  paid,  leaving  a  balance  in  his 
hands  of  $2,050  54 ;  and,  upon  further  suggesting  to  the  Court  that  de- 
mand had  been  made  for  said  balance,  the  sheriff  refused  to  pay. 

It  was  ordered  by  the  Court  that  the  said  sheriff  show  cause  why  the 
above  balance  should  not  bo  paid  to  plaintiffs  or  their  attorney. 

The  Court  gave  the  following  decision  : 

"  In  the  within  rule,  after  hearing  the  parties,  the  Court  considers  that 
the  sheriff  was  correct  in  all  his  charges,  except  the  two  charges  for  no- 
tices of  sale,  and  the  charges  for  services  of  citations,  petitions,  writ  of 
provisional  seizure,  fieri  facicis,  notice  of  trial,  notice  of  judgment,  mileage, 
ferry,  etc.,  which  were  ordered  to  be  reduced  to  tariff  charge  or  fee  bill. 

•*  Rendered  in  open  Court,  April  22d,  1865. 

(Signed)  R.  BBxtrvAis,  Judge.*' 

The  plaintiffs  took  this  appeal. 

The  plaintiffs,  as  lessors,  had  the  first  privilege  on  the  movables  and 
effects  seized  and  sold,  except  on  the  crops,  on  which  the  laborers  and 
overseer  had  a  preference.  C.  C.  Arts.  2675,  8226.  The  sheriff  took  upon 
himself  to  pay  the  laborers  $1,751  06,  and  to  the  overseer  $990 ;  when  it 
is  shown  that  the  proceeds  were  even  insufiioient  to  pay  the  laborers  ; 
having  exhausted  all  the  proceeds  of  the  crop  without  paying  the  over- 
seer, he  had  no  right  to  take  the  proceeds  destined  for  the  plaintiffs,  to 
pay  the  overseer ;  he  must  bear  the  consequences  and  suffer  the  loss.  It 
is  true  that,  upon  the  account  of  the  overseer  for  $990,  the  District  Judge 
seems  to  have  given  an  ex  parte  explanation,  authorizing^  its  payment,  in 
the  following  form  : 

*<  The  within  bill  has  a  privilege  equal  to  that  of  the  laborers.  I  cannot 
conceive  that  there  can  be  a  difference  between  the  privilege  of  the  white 
and  black  laborer  ;  this  man's  claim  is,  and  must  be,  included  in  my  judg- 
ment ordering  the  payment  of  the  laborers.  R.  Beauvaib, 

Judge  Fourth  Judicial  District. 

-Bt.  James  Parish,  Jan.  20th,  1865." 

15 
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Duplantieret  ali^.  v.  Wilkins  et  alit. 

liut,  as  it  is  obsen'ed  above,  the  Rheriff  uschI  all  the  proceeds  of  the 
vvi)\}  in  paying  the  laborers.     This  account  is  therefore  rejected. 

The  following  charges  paid  by  the  sheritt',  for  certain  expenses,  prori- 
sious  and  others,  incurred  whilst  the  pr()])erty  was  under  seizure  in  the 
hands  of  the  sherifif,  are  considered  as  costs  in  the  suit  and  properly  paid 
by  the  sheriff,  besides  the  amount  paid  the  laborers  : 
Paid  Thouiaii  Conway,  superinieudeut  of  the  bureau  for  conscripts,  on 

the  plantation S"26  6h 

Paid  lioman  &  Olivier,  for  supplies 597  45 

Paid  Poche  for  gathering  pecans H5  (HI 

Paid  F.  Genre  for  rivets  for  corn  mill 8  (K) 

Paid  for  supplies 102  75 

Add  amount  paid  laborers,  and  admitted  by  the  plaintiffs 1751  00 

Totiil  allowed  absolutely $2520  71 

Total  amount  of  sale  made  by  the  slieriff 8801  tM) 

Deduot  the  above  amount  allowed  absolutely 2520  71 

Balance  in  the  hands  of  the  sheriff,  81280  89 
subject  to  be  reduced  by  the  fees  of  the  clerk  and  sheriff,  to  be  shown  and 
exhibited  by  fee  bills,  made  as  prescribed  and  authorized  bj'  law.  U.  S. 
p.  124,  ^'2  %  ^>  and  H. 

The  sheriff  has  failed  to  annex  to  his  return  specific  fee  bills  of  his  fees 
and  those  of  the  clerk,  as  required  by  law,  and,  in  the  absence  thereof, 
we  cannot  decide  whether  the  large  fees  charged  by  said  officers  are  cor- 
rect or  not ;  and  the  case,  upon  the  rule,  must  be  remanded,  to  determine 
the  just  and  legal  amounts  due  said  sheriff  and  the  clerk  for  their  fees. 

ft  is  therefore. ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled  and  avoided  ;  that  the  amount  of  8990,  charged  by  the- 
sheriff  as  paid  to  the  overseer,  be  rejected  ;  that  the  case  upon  the  rule 
be  remanded,"  to-ascer tain  the  just  fees  of  the  sheriff  and  the  clerk,  and. 
when  fixed,  the  same  shall  be  credited  to  the  sheriff  upon  the  balance  6f 
81,2H0  89,  now  in  his  hands,  according  to  the  statement  above,  and  the 
remainder  ta  be. jjaid  to  the  plaintiffs.  It  is  further  ordered  and  decreed  ,^ 
that  the  sheriff,  pay  the  costs  of  this  appeal. 


No.  1274. — Chakles  Oicank  r.  Mica-iaii  Hakkis. 

Whcru  one  party  leiujeii  a  livery  atable  and  preuii*ior<  to  ttro  partiuH  in  partnfrship,  anduue  of  ihf 
l.'H«(ce8  parehasea  the  Interest  of  the  other,  and  Kiven  a  warranty  affain«t  all  liability,  and  the  leK 
»>or  recQKBiit^s  tho'fiale  and  release  of  one  of  the  lostioc'i  by  tho  other,  by  receivinx  the  rent  and 
Ki^tiK  him  written  notice  that  his  lease  will  terminate  at  a  certain  date,  the  le>«see  who  has  been 
spiuased  is  a  competent  witness  to  testify  in  a  liuit  for  damafcoM  between  the  letMur  and  les5ee. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Poset/,  J. 
P.  Pond,  \Ti\\  and  McVea  &  JIunirr,  for  plaintilF.     ./.  B,  Smithy  for 
defendant. 

Taliaferko,  J.  "  The  plaintiff, 'together  with  one  Jarrett,  then  a  part 
^Hi^r  of  his,  leased  from  the  defendant  a  livery  stable  and  jn-emises  attached, 
UM  the  plaintiff  alleges,  for  the  term  of  five  years,  at  a  certain  sum  per 
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Crano  v.  Harris. 


jinnum,  the  plaintiff  to  be  reimbursed  at  the  expiration  of  the  lease  for 
all  necessary  repairs,  work  and  improvements  he  might  have  to  do  upon 
the  premise.s  during  his  occupation  of  them.  He  avers  that  the  defen- 
dant, in  violation  of  the  contract,  sold  the  leased  premises  long  before 
the  expiration  of  the  lease,  and  that  the  vendees  were  put  into  possession 
by  the  defendant  to  the  great  injury  and  damage  of  the  plaintiff,  who  won 
(compelled  to  abandon  the  property.  He  claims  three  hundred  dollars  for 
repairs,  and  one  thousand  dollars  damages  for  the  tortious  act  of  defen- 
dant in  dispossessing  him. 

The  defendant  denied  all  the  allegations  of  the  plaintiff,  except  that  of 
having  leased  the  stables,  and  claims  in  reconvention  seven  months'  rent 
of  the  premises,  at  the  rate  of  twelve  dollars  per  month.  The  case  was 
tried  before  a  jury.  A  judgment  was  rendered  in  favor  of  the  plaintiff 
for  three  hundred  and  forty-eight  dollars,  subject  to  a  credit  of  thirty- 
seven  dollars  and  seven ty-tive  cents  in  favor  of  the  defendant,  and  costs 
of  suit     From  this  judgment  the  defendant  appealed. 

Four  bills  of  exception  were  taken  by  defendant  dnhug  the  trial — Uireo 
of  these  relating  to  matters  touching  the  claim  for  damages,  which  the 
plaintiff  having  abandoned  by  acquiescing  in  the  judgment  and  asking 
that  it  be  affirmed,  need  not  bo  considered.  The  other  was  taken  to  the 
admission  of  the  testimony  of  Jarrett,  who  was  the  partner  of  the  plain- 
tiff at  the  time  the  contract  was  entered  into — the  leane  having  been 
made  to  Crane  &:  Jarrett  by  the  defendant.  It  appears  by  the  evidem*e 
that,  some  time  after  this  contract  was  entered  into,  Jarrett  sold  his  en- 
tire interest  in  the  lease,  the  stock,  f  chicles  and  everything  else  relating 
to  the  business  they  were  engaged  iu,  to  Crane  ;  and  that,  upon  the  first 
trial  of  this  case.  Crane  executed  in  favor  of  Jarrett  a  release  in  full,  iu 
warranty  as  well  as  otherwise,  from  all  liability  that  might  arise  out  of 
the  business  they  had  been  engaged  in.  Crane  thereupon  introduced 
Jarrett  as  a  witness.  The  objection  was  that  Jarrett,  as  a  partner  in  the 
commercial  partnership  of  Crane  &  Jarrett,  was  bound  in  solido  to  tlu^ 
defendant  for  the  balance  of  the  rent  due  the  defendant.  The  record  dis- 
closes  that,  long  after  the  sale  from  Jarrett  to  Crane,  the  defendant  noti- 
fied the  plaintiff  individually  of  the  termination  of  the  lease,  using  (in  the 
written  notice)  this  language  :  **  The  lease  you  hold  will  terminate  on  the 
80th  June,  1858."  In  April,  1858,  he  took  a  due-bill  individually  from 
the  plaintiff  for  rent  due  at  that  time.  He  admits,  in  his  answer,  that 
he  rented  the  livery  stable  to  plaintiff ;  avers  that  the  plaintiff  owes  him 
for  the  nse  and  rent  of  the  property  from  the  1st  January,  18r>8,  to  1st  of 
August  of  that  year  ;  claims  rent  for  that  period  from  the  plaintiff  iu  the 
reconventional  demand,  and  nowhere  in  his  answer  sets  up  any  claim 
Hgainst  the  partnership.  These  facts  seem  to  have  satisfied  the  Judge 
a  quo  that  the  defendant  did  not  look  to  the  partnership,  but  to  the  plain- 
tiff alone,  for  the  payment  of  rent,  and  therefore,  upon  the  release  by 
Crane  to  Jarrett,  admitted  the  latter  to  testify.  In  this,  we  think,  the 
Judge  did  not  err.  Menam  v.  Worshum,  4  N.  S.  198.  The  entire  evidence 
warrants  the  conclusion  that  the  verdict  of  tlie  jury  did  justice  between 
the  parties. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 
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No.    1301. — Clabk  &  Thienbhan  t.  A.  J.  Nobwood  and  J.   B.  Smith. 

In  a  contract  of  utoof  a  lot  of  cotton  a  oUuae  was  inaorted  tbat  all  |>artieB  waive  and  ronoanoe  tlta 
benefit  of  any  law  reqnlrlng  aetnal  delivery  by  welffhinc,  aa  a  oocdition  to  complete  the  aale : 
Held— ThAt  tbe  aale  ia  complete  from  the  date  of  the  aiffning  the  act,  and  the  cotton  is  at  the  riak  ' 
ot  the  purohaaer  from  that  date  without  actual  delivery. 

An  anient  havinf  ehavve  of  cotton  purohaaed  la  bonnd  to  exercise  a  prudent  care  over  it,  and  preaerve 
and  ahip  it  to  bis  principal,  but  he  is  not  reaponsible  agrainst  an  overpowering  force,  whereby  the 
cotton  ia  deetroyed,  and  ruinous  loea  occurs. 

Where  the  evidenoe  shows  that  the  Citisena'  Bank  was  in  the  habit  of  paying  in  Confederate  treasury 
notes,  or  notes  of  the  jocal  banks,  at  the  option  of  persons  presenting  checks  for  payment,  the 
Court  will  not  preeume  that  the  payment  of  a  particular  check  was  made  in  Confederate  treasury 
notes. 

4  PPEAL  from  the  DiBtrict  Court,  Parish  of  East  Feliciana,  Poset/,  J. 
A  W.  F.  Kernan,  Burgess  &  Chaney^  and  F,  Hardestt/,  for  plaintiffs  and 
appellants.  Furqua  A  Kilboume,  and  J,  McVea,  for  appellees  and  defen- 
dants. 

Tauafebbo,  J.  On  the  14th  February,  1862,  the  plaintiffs  entered  into 
an  agreement  with  the  defendant  through  Hawkins  &  Norwood,  acting  as 
his  agents,  the  substance  of  which  seems  to  be  that  the  plaintiffs  were  to 
paj  the  defendant,  Smith,  three  thousand  dollars  upon  the  signing  of  the 
contract,  for  one  hundred  bales  of  cotton,  of  the  average  weight  of  four 
hundred  pounds,  which  cotton,  as  the  act  expresses  it,  was  then  '*  being 
stored,  and  to  be  stored  on  his  plantation,  *'  Oak  Grove,*'  near  Williams- 
port,  Pbinte  Couple  parish,  Louisiana.*' 

This  lot  of  cotton  was  to  be  sent  to  one  of  the  cotton  presses  in  New 
Orleans  for  the  plaintiffs,  "within  four  weeks  from  the  opening  of  the 
port  of  New  Orleans,  either  by  the  raising  of  the  blockade  or  by  other 
means;"  and  the  seller  bonnd  himself  to  send  the  cotton  to  New  Orleans 
at  any  time  before  the  raising  of  the  blockade,  provided  the  buyers  could 
obtain  the  permission  of  the  governor  to  that  effect.  One  clause  of  the 
contract  is,  that  "  all  parties  waive  and  renounce  the  benefit  of  any  law 
requiring  actual  delivery  by  weighing  as  a  condition  to  complete  the 
sale. " 

The  commercial  firm  of  Hawkins  &  Norwood  signed  this  obligation, 
and  bound  themselves  to  furnish  the  purchasers  with  the  like  number  of 
bales  of  cotton,  of  like  weight  and  quality  as  called  for  by  the  contract, 
either  by  purclmde  from  others  or  out  of  other  receipts  or  stocks  in  their 
hands. 

The  plaintiffs  allege  an  entire  failure  on  the  part  of  the  defendants  to 
fulfill  their  part  of  their  contract,  and  pray  that  they  be  condemned  tit 
solido  to  deliver  to  plaintiffs  the  said  one  hundred  bales  of  cotton  accord- 
ing to  the  terms  of  the  contract,  with  interest  on  the  valae  thereof,  or, 
faUing  in  that,  that  they  pay  the  plaintiffs  one  hundred  thousand  dollars 
us  damages,  and  for  general  relief. 

The  defendant,  Smith,  in  his  answer,  admits  the  contract  sued  upon, 
and  avers  that  he  complied  with  it  as  far  as  it  was  possible  to  do  so.  That 
from  the  time  of  the  sale  the  cotton  was  at  the  risk  of  the  plaintiffs;  that 
the  cotton  sold  to  plaintiffs,  together  with  defendant's  entire  crop,  was 
destroyed  by  an  overpowering  force,  which  he  was  unable  to  resist,  and 
without  any  fault  of  his;  that  all  the  cotton  produced  in  the  year  1861, 
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on  his  plantation,  called  **  Oak  Groye,"  was  burned  by  armed  bands  of 
men,  on  or  about  the  10th  of  May,  1862.  He  further  avers  that,  under 
the  agreement  entered  into  with  plaintiffs,  they  were  to  pay  him  three 
thousand  dollars,  upon  his  signing  the  aet,  but  that  they  have  failed  to  do 
so;  that  the  pretended  payment  made  by  them  was  in  notes  issued  by  the 
V  so-called  Confederate  States,"  and  that  if  said  notes  were  received  by 
his  agents,  they  were  so  received  without  his  authority,  and  that  the  said 
pretended  payment  is  not  binding  upon  him,  and  that  the  plaintiffs  are 
indebted  to  him  for  the  full  value  of  the  said  cotton,  viz:  three  thousand 
dollars,  with  five  per  cent,  intei^est,  from  the  14th  February,  1862.  He 
avers  that  the  dealing  in  and  using  Confederate  treasury  notes  was  con- 
trary to  law  and  good  morals.  He  prays  jud^ent  in  reconvention 
against  the  plaintiffs  for  three  thousand  dollars  and  interest,  and  tenders 
them  a  transfer  of  all  his  right  to  claim  damages  against  the  parties  who 
burned  the  cotton. 

The  defendant,  Norwood,  admits  he  was  a  member  of  the  commercial 
firm  of  Hawkins  &  Norwood,  but  denies  that  he  ever  signed  or  sanctioned 
the  contract  sued  upon;  that  the  act  of  guarantee  or  insurance  expressed 
in  the  instrument  sued  upon,  if  signed  with  the  partnership  name,  was 
an  nnauthorized  act  of  his  partner  Hawkins,  not  within  the  range  of  the 
business  they  wei«  engaged  in,  and  not  obligatory  upon  him.  Upon 
these  issues  the  parties  went  to  trial  before  a  jury,  which  rendered  a  ver- 
dict in  favor  of  the  defendants,  rejecting  the  defendant  Smith's  reoon- 
ventional  demand.    The  plaintiffs  have  appealed. 

We  think  the  evidence  fully  sustains  the  defense.  It  is  sufficiently 
clear  from  the  written  contract,  expressed  as  it  is  in  terms  somewhat 
obscure,  that  the  plaintiffs  bought  of  the  defendant.  Smith,  one  hundred 
bales  of  cotton  of  his  crop,  grown  on  the  <*Oak  Grove  "  plantation,  in 
the  year  1861.  That  in  conformity  with  the  agreement,  Hawkins  &  Nor- 
wood received  the  plaintiffs'  check  on  the  Citizens'  Bank,  for  three 
thousand  dollars,  which  check  was  endorsed  by  Hawkins  &  Norwood,  or 
some  one  authorized  by  them,  and  placed  to  their  credit  in  the  bank.  It 
is  equally  clear  from  the  words  of  the  act  and  its  general  tenor  and  import, 
that  from  and  after  the  signing  of  the  instrument  the  sale  was  complete  ; 
the  hundred  bales  of  cotton  delivered  and  at  the  risk  of  the  purchasers; 
that  the  only  obligation  remaining  on  Smith  was  that  of  using  a  pradent 
care  over  the  cotton  to  preserv'e  it,  and  to  ship  it  to  the  plaintiffs  in  New 
Orleans  in  accordance  with  the  stipulation  in  regard  to  that  part  of  the 
contract;  that  before  the  time  arrived,  at  which  he  was  bound  to  forward 
the  cotton  to  the  plaintiffs  in  New  Orleans,  the  entire  crop  produced  on 
the  "Oak  Grove"  plantation,  in  the  year  1861,  consisting  of  over  six 
hundred  bales,  was  utterly  destroyed  by  fire,  producing  a  ruinous  loss, 
which  the  exercise  of  no  prudence  or  means  whatever  in  the  power  of  the 
defendant  could  have  prevented,  and  he  is  therefore  exonerated  by  Art. 
1910  of  the  Civil  Code. 

Smith,  having  complied  with  his  part  of  the  obligation,  Hawkins  k 
Norwood  were  no  longer  bound  under  their  guarantee  for  Smith's 
performance. 

In  regard  to  the  reconventional  demand  set  up  by  the  defendant  for 
the  price  of  the  cotton,  we  do  not  think  it  well  founded.    The  teBtimony 


118  SUPREME  COURT  OF  LOUISIANA, 

Clark  A  Thieneman  v.  Norwood  et  a1. 

of  the  cashier  and  paying  teller  of  the  Citizens*  Bank  is  to  the  effect  that 
at  the  time  the  check  of  the  plaintiffs  in  payment  of  the  cotton  w&s 
received,  the  bank  payed  Confederate  notes  or  notes  of  the  local  banks,  at 
t^e  option  of  persons  presenting  checks  for  payment.  This  does  not 
establish  that  payment  was  made  in  Confederate  treasury  notes.  We  Ree 
no  reason  why  the  judgment  of  the  lower  Court  should  be  disturbed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  th»* 
District  Court  be  affirmed,  with  costs  in  both  ( -ourts. 


No.  1284. — Emifa'  Hmith,  Wife,   r.   H.  W.  SnacKLAM*,  Husband — Mnn. 
8t.  Helena  Spknckk,  Intervenor. 

In  an  action  by  Ihe  wife  for  a  Mnparation  oi  property,  whore  thii  croditor  of  the  hii><band  flies  his  inter- 
vention on  the  day  preceding  the  trial,  and  dooh  not  show  due  diligence,  the  intervention  will  not 
be  anstained. 

The  articlea  of  the  two  CodeH  upon  this  oiibject  do  not  nuthori/o  an  intervention  to  be  filed  «/  n,,^ 
tiOtge  of  the  raunr.  They  mniit  ba  con^tmod  together,  and  applied  aci.'ordin(r  to  the  cironm stances  of 
each  particular  ca.HC. 

I  PPEAL  from  the  District  Court,  Parish  of  St.  Tlelcna,  Kilis,  J. 
i\     J.  E.  Wfismi,  for  appolleo.     Itimsell  and  Jfcl'fn  cD  Ilimff^r,   for  ap- 
pellant. 

Howell,  J.  This  case  is  before  us  on  ii  l)ill  of  cxceptious  taken  to  tho 
ruling  of  the  District  Judge,  refusing  i)ermission  to  the  appellant,  u 
creditor  of  the  defendant,  on  the  day  of  the  trial  of  the  cause,  to  inter- 
vene, on  the  ground  that  the  plaintiff  could  not  bo  forced  to  combat  or 
resist  the  intervention  until  after  service  thereof,  which  had  net  been 
made;  and,  as  Art.  2408  C.  C.  authorizes  the  creditors  of  the  husband  to  be- 
come parties  to  the  suit  by  the  wife  for  a  separation  of  i^roperty,  and  hff 
heard  against  her  petition,  the  only  question  presented  is  one  of  diligence: 
Did  the  intervenor  appear  in  time  and  in  the  manner  to  bo  heard  V 

She  charged  that  the  suit  by  the  wife  was  simulated,  and  instituted  to 
defraud  the  creditors  of  the  husband,  and  expressed  herself  ready  to  pro- 
ceed with  the  trial ;  but  did  not  ask  that  the  plaintiff  be  served  and  cited, 
nor  for  judgment  against  the  defendant,  her  debtor.  Her  only  object 
seemed  to  become  defendant  and  resist  the  i^laiutiff's  demand. 

Article  391  C.  P.  permits  one  to  intervene,  cither  before  or  after  issue 
has  been  joined  in  the  cause,  provided  the  intervention  do  not  retard  the 
principal  suit ;  the  person  intervening  must  be  alwajs  ready  to  plead,  or 
exhibit  his  testimony;  because  he  has  always  his  remedy  by  a  separate 
action  to  vindicate  his  rights. 

Article  393  requires  the  intervention  to  be  formed  by  a  petition  ad- 
dressed to  the  Court  before  which  the  principal  demand  has  been  brought; 
it  must  set  forth  the  grounds  on  which  the  cause  is  supported.  This  pe- 
tition must  be  served  on  the  party  against  which  it  is  directed,  in  order 
that  ho  may  answer  to  the  same  in  the  delay  given  in  ordinary  suits. 

Article  394  declares  that  the  judge  cannot  refuse  to  admit  an  interven- 
tion; but  he  must  pronounce  on  its  merits  at  the  same  time  that  he  de- 
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cides  the  principal  action  ;  if  the  demand  be  not  sustained  the  person 
intervening  shall  be  decreed  to  pay  the  incidental  costs. 

According  to  Article  392,  the  intervenor  is  to  be  considered  as  plaintiff/ 

In  the  case  of  Archy  v.  Ardrtf^  IG  La.  264,  the  rule  was  established, 
and  was  confirmed  in  Dnhroca  v.  Her  Husband,  3  A.  331,  that  the  inter- 
venors  in  such  suits  were  entitled  to  the  delays  necessary  for  serving  cita- 
tions upon  the  original  parties,  and  for  the  latter  to  answer,  although  the 
effect  might  be  to  retard  the  progress  of  the  cause  ;  but,  in  neither  of 
those  cases  was  the  cause  on  trial  when  the  inteivention  was  demanded — 
in  both  citation  was  asked;  in  the  former  the  plaintiff  treated  the  inter- 
vening parties  as  properly  in  Courfc,  by  propounding  interrogatories  to 
some  of  them,  thereby  waiving  the  faculty  of  opposing  the  intervention 
on  the  ground  that  it  retiirded  the  proceedings  ;  and,  in  the  latter,  the 
intervenors  waived  the  right  to  oppose  the  progress  of  the  cause  by  an 
agreement  with  the  plaintiff.  The  facts  and  circumstances,  as  well  as  the 
pleadings  in  both  cases,  are  different  from  those  in  this  case,  and  cannot 
be  said  to  be  authority  in  favor  of  the  intervenor  here,  who,  not  having 
conformed  to  the  rules  prescribed  for  interventions,  cannot  complain  if 
those  rules  are  not  inforced  for  her  benefit.  She  did  not  allege  or  show 
diligence,  nor  that  the  parties  were  hurrj'ing  on  the  case  with  unusiial 
rapidity.  It  is  true  the  defendant's  answer  was  filed  only  on  the  day 
preceding  the  day  of  trial  and  intervention,  but  the  suit  had  been  insti- 
tuted nearly  six  months  previously,  and  the  record  shows  that  the  cause 
had  been  regularly  assigned  for  trial ;  and  it  was  only  when  it  was  tal^eii 
up  that  the  appellant  attempted  to  intervene.  This,  we  think,  was  too 
late,  without  some  further  showing  than  the  appellant  has  made.  J 

We  do  not  understand  the  Articles  of  the  two  Codes  upon  this  subject, 
and  the  two  cases  above  cited,  are  susceptible  of  such  construction  as  to 
authorize  an  inter\'ention  at  any  stage  of  the  cause.  The  Articles  of  the 
Codes  must  be  construed  together  and  applied  according  to  the  circum-* 
stances  of  each  case,  under  the  rules  of  pleading. 

Judgment  affirmed. 


lii'^i 


No.  1135. — State  of  Lottistana  r.  Denis,  Colored. 

In  a  criminal  prosecntion,  where  a  witneHsliHH  boon  examined  by  the  State,  and  consigned  to  th« 
defendant,  he  can  only  be  re-examined  by  the  State  for  the  purpose  of  explaining  any  facts  which 
may  come  oat  on  the  orom-examination,  and  must  be  confined  exclamvely  to  the  crow-examination- 

The  law  has  fixed  no  qnalilication  of  age,  afit^^tbe  competency  to  testify  in  criminal  matten*.  Thw 
competency  of  a  witness  a^  to  age,  depondHon  his  intelligence,  judgment,  capacity  and  nndeV- 
i«tanding,  all  of  which  vcwxsX  be  loft  to  the  dincrotion  of  the  judge  and  the  jury.  ' 

APPEAL  from  the  District  Court,  Parish  of  Jefferson,  Cazahal,  J.  [ 

B.  C.  EUioity  District  Attorney.     2s\   Commandeur,   prosecuting  for' 
the  State.      W.  T.  Scott  and  E.  H.  McCaleb,  for  the  accused.  *  \ 

IiiSLET,  J.  The  defendant,  having  been  convicted  and  sentenced  to 
capital  punishment  for  the  crime  of  rape,  appealed  from  the  judgment  of 
the  District  Court,  and  the  case  comes  before  this  Court  on  two  bills  of 
exception. 
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The  first  bill  was  taken  to  the  ruling  of  the  Court  below,  by  which  a 
witness  for  the  prosecution,  before  leaving  the  stand,  but  after  the  close 
of  her  cross-examination  by  the  defense,  was  permitted  to  be  reexamined 
by  the  State. 

It  appears  that,  on  her  first  examination-in-chief,  the  witness  had  stated 
that  the  accused  had  thrown  her  down  by  force,  and  used  her  like  a  beast, 
and  the  reexamination  was  allowed  in  order  to  ascertain  more  clearly  the 
meaning  of  the  language  used  by  the  witness. 

By  the  common  law  of  England,  which  by  our  own  law,  governs  in 
trials  of  crimes,  offenses  and  misdemeanors  (see  83  J  of  the  act  of  May 
4th,  1805,  BuUard  &  Curry,  page  248,  aud  which  section  is  expressly  pre- 
served in  force  by  the  73  section  of  the  act  relative  to  criminal  proceed- 
ings, No.  121,  of  the  session  acts  of  1855,  also  Sfale  v.  Lacombe,  12  An. 
196),  a  reexamination  is  allowed  only  for  the  purpose  of  explaining  any 
facts  which  moy  come  out  on  the  cross-examination,  and  must  be  confined 
to  the  subject-matter  of  the  cross-examination.  Roscoe  Criminal  Evi- 
dence, 178.     Archibald's  Criminal  Pleading,  p.  157. 

The  late  Court  of  Errors  and  Appeals  admitted  that  this  was  the  com- 
mon law  rule  of  criminal  evidence,  but  observed  that  many  of  the  rules, 
with  regard  to  the  examination  of  witnesses  and  the  introduction  of 
evidence,  had  been  much  relaxed,  and  that  it  is  now  understood  to  be  the 
universal  practice  of  the  Courts  of  this  State,  in  both  civil  and  criminal 
pi'oceedings,  to  permit  a  witness,  after  having  been  examined-in-chief , 
consigned  and  cross-examined  by  the  party  inti'oducing  him,  to  be 
reexamined  upon  points  touching  which  he  had  not  before  testified;  that 
this  was  discretionary  with  the  Court.  Th^  State  v.  Buncauy  8  Rob.  563 
and  564.  This  doctrine  was  also  entertained  in  the  case  of  the  State  t. 
Parker,  7  An.  84,  wherein  the  Court,  having  in  view  the  act  of  1805, 
expressed  the  opinion  that  the  ancient  rules  of  evidence  are  subject  to 
change,  where  it  is  indispensable  to  truth  and  justice,  and  that  the  whole 
tendency  of  modern  decisions  is  to  relax  the  strict  rules  of  evidence  with 
a  view  to  lay  everything  before  courts  and  juries,  which  ought  to  have 
an  influence  upon  the  cases  before  them,  and  to  leave  the  objections  as 
much  as  possible,  consistently  with  an  orderly  and  speedy  administration 
of  justice  to  the  credit  of  the  testimony  and  witnesses. " 

It  is  unquestionably  true,  that  when  the  common  law  rules  of  evidence, 
in  criminal  proceedings,  were  adopted  by  the  Legislature  of  this  State ; 
no  rule  was  better  understood  nor  more  firmly  established  than  the  one 
now  under  consideration.  It  had  always  been  deemed  a  wise  and  salutary 
one,  and  had  been  uniformly  adhered  to. 

The  discretion,  which  in  the  cases  referred  to,  is  claimed  for  Courts  to 
relax,  to  change,  or  to  utterly  disregard  rules  of  a'hntnal  evidence,  which 
the  Legislature  has  decreed  it  obligatory  on  them  to  observe,  would  be 
eiSectually  to  make  the  law  a  dead  letter;  cases  might  certainly  occur,  and 
this,  perhaps,  is  one  of  them,  wherein  a  relaxation  of  the  rule  might 
s^rve  to  advance  the  course  of  justice;  but  this  is  no  reason  why  the  gene- 
ral rules  of  evidence  should  not  be  observed,  and  until  the  law  of  evidence 
in  criminal  proceedings,  now  extant,  is  partially  or  wholly  changed,  our 
Courts  are  not  justified  in  exercising  their  discretion  in  regarding  or  dis- 
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regarding  rules  of  evidence,  which  onr  Legislature  has  adopted  as  a 
sj'stem. 

It  was  well  said  by  Lord  Kenyon,  that  **  rules  of  evidence  are  of  vast 
importance  to  all  orders  and  degrees  of  men,  and  that  oiu*  lives,  our 
liberty  and  our  property  iiro  concerned  in  the  support  of  them." 

The  second  bill  relates  to  the  competency  of  a  State  witness,  aged  about 
eight  or  nine  years. 

Tho  law  has  fixed  no  qualification  of  age,  as  to  the  competency  to  testify 
in  criminal  matters,  and  on  that  score  there  was  no  error  in  the  ruling  of 
the  judge  who  received  the  testimony. 

In  a  very  late  case,  the  State  v.  Koaa  and  Rof/ers,  18  An.  342,  this  Court 
held  that  the  incompetency  of  a  witness  as  to  age,  depends  upon  his  rea- 
son, intelligence,  judgment,  capacity  and  understanding,  which  are  ail 
matters  of  fact  left  to  the  discretion  of  the  judge  and  jury. 

The  bill  of  exceptions  discloses  no  reason  to  doubt  thi>t,  in  this  case, 
that  discretion  was  wisely  and  cautiously  exercised. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled,  avoided  and  reversed,  and  that  the  case  be  remanded 
for  a  J^ew  trial,  according  to  law. 


No.  1238 .—E.  Carver  &  Co.  r.  W.  H.  Habbts. 

A  party  bringing  suit  on  an  unliquidated  demand  must  establish  bis  claim  with  legal  certainty. 

A  PPEAL  from  the  District  Court,  Parish  of  Carroll,  Fnrrar,  J. 
A     De  France  &  Filcher,  for  plaintiff  and  appellee.      W.  G.  Wi/lei/,  for 
defendant  and  appellant. 

Howell,  J.  This  is  a  suit  on  an  open  account  for  two  gin-stands, 
dated  4th  March,  1857,  with  interest  from  1st  January,.  1858,  when,  it  is 
alleged,  the  account  was  due. 

The  defense  is  a  general  denial  and  the  prescription  of  three  years. 

There  were  two  trials  in  the  Court  below,  resulting  each  time  in  a  judg- 
ment in  favor  of  plaintifTs  for  JBHOO,  the  amount  claimed,  and  defendant 
has  appealed. 

Tw(»  witnesses  (examined  under  commisj^n)  testified  on  behalf  of 
plaintiffs.  By  one,  Charles  Harrod,  it  is  shown  ihat,  in  July,  1856,  plain- 
tiffs shipped  two  gin-stands,  of  eighty  saws  each,  to  defendant,  who,  in 
1857,  gave  a  draft  for  their  price  on  Brown,  Cuddy  &  Co.,  which, was  not 
paid,  and  in  1858  a  note  was  given  for  the  amount,  on  which  plaintiffs 
have  obtained  judgment  in  another  proceeding. 

By  the  other  witness,  George  A.  Peck,  it  is  shown  that  in  November  ov 
December,  185b,  defendant  ordered  two  gin-stands,  to  be  one  hundred 
saws  each,  at  four  dollars  per  saw,  to  be  paid  for  out  of  the  next  crop  after 
the  delivery,  interest  to  be  added  after  the  next  Ist  January  following  the 
delivery.  He  says:  **The  account  annexed,  marked  *'A,"  is  correct, 
according  to  tha  terms  agreed  upon  with  defendant,  and  is  also  made  in 
IG 
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c'oufonnity  to  the  instractionH  of  the  plaintiffs  to  myself  concerning  the 
sales  of  gins  at  that  time." 

This  account  is  not  found  in  the  record. 

He  says,  further  :  **  The  amount  due  by  defenduut  fell  due  ou  the  next 
1st  January  following  the  delivei-y  of  the  gins  at  his  landing.  As  the; 
order  was  received  in  November  or  December,  1856,  it  irould  probably  bf 
*',reciUed  in  the  foUoieiufj  spring,  which  would  be  beyond  the  1st  January, 
1857,  and  the  account  therefore  became  duo  on  January  1st,  1858." 

He  does  not  say  that  the  gin-stands  were  delivered.  He  speaks  hypo- 
thetically  as  to  the  execution  of  defendant's  order  and  the  time  at  which 
the  price  would  be  due,  according  to  the  terms  on  which  i)laintifrs  were 
then  making  sales.  Such  evidence  is  insufiicient  to  authorize  the  judg- 
ment asked  for.  And  particularly  so,  where  the  transcript  contains  the 
record  of  another  suit  for  the  price  of  two  gin-stands,  for  which  a  settle- 
ment was  had  between  the  x^^^i^ties  about  the  same  time,  and  for  which 
plaintiffs  have  obtained  judgment.  It  is  incumbent  on  plaintiffs  to  estab- 
lish their  demands  with  certainty. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  iu  favor  of  defendant  as  of  nonsuit,  with 
costs  in  both  courts. 


No.   1242^. — PoLicK   JuHV    OF    New    OiUiKANs    (Right  Bank)   r.    Clau.s 

(UltRETT. 

Wh«re  the  appelUai  allows  three  judicial  dajit  to  elapae  after  tUe  da^  tixed  by  tiio  DUirict  Court  for 
the  fiUnff  of  the  transeript  in  the  Supremo  Court  without  obtaining  an  order  extending  the  time, 
the  appellee  haa  the  right  to  obtain  the  certidcate  of  tbo  clerk  of  the  Supreme  Court  that  the 
appeal  has  not  been  iiled.  If  the  appeal  is  aftprward»  filpd  in  thr  Snprf>mc«  Court,  it  u  ill  be  di«- 
missed  on  rnle  to  ahow  cause. 

APPEAL  from  the  Third  District  Coiu-t  of  New  Orleans,  Fd/utccs,  J. 
T.  E.  Camus,  for  plaintiff  and  appellee.     Collens  cf-  Wnoldridge,  for 
defendant  and  appellant. 

Labauve,  J.  It  appears  that  the  defendant  obtained  an  appeal  from  a 
judgment  rendered  in  the  above  cause,  returnable  to  this  Court  on  the 
second  Monday  of  February,  1867;  that  he  suffered  three  judicial  days  to 
elapse  subsequent  to  the  return  day,  without  filing  the  record  of  appeal, 
and  that  plaintiff  and  appellee  took  from  the  clerk  of  this  Court  a  cortiti- 
cate  of  the  non-filing  of  said  appeal. 

On  the  19th  of  February,  1867,  on  motion  uf  defendant  and  appellant, 
it  was  ordered  by  this  Court  that  the  plaintiff  and  appellee  do  show  cause 
on  Tuesday,  26th  February,  1867,  at  11  o'clock,  A.  M.,  why  the  certificate 
of  the  non-filing  of  the  appeal  in  this  case  should  not  be  set  aside  and 
canceled,  and  why  the  record  of  appeal  should  not  be  filed,  on  the  fol- 
lowing grounds : 

**  1.  That  the  judicial  day  made  on  Thursday  last  should  not  be  counted, 
with  regard  to  appeal  from  the  parish  of  Orleans,  and  said  appellant  hav- 
ing made  a  motion  and  showing  on  Monday  last  in  due  form. 
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2.  That  the  factH  shown  by  tlio  affiflavit  and  ofrHficate  filed  yesterday, 
clearly  entitle  the  appellant  to  relief.'* 

This  rule  and  applieati(^n  must  h(*  tested  iiud  disposed  of  under  thi*  de- 
position h  contained  in  Article  S^J)  of  the  Code  of  Practice,  whern  it  is 
directed  that — 

If  the  appellant  has  not  tih^d  in  the  Supreme  C'onrt,  on  the  djiy  ap- 
pointed by  the  inferior  judpje,  the  record  from  the  Court  below,  and  was 
prevented  from  doinp:  so  by  any  event  not  under  his  control,  he  ujay. 
either  in  pei*son  or  by  attorney,  apply  to  the  Court  before  the  expinition 
of  the  three  days,  after  which  the  ap])ellee  may  obtain  a  certificate,  from 
the  clerk,  declaring  that  the  record  has  not  been  filed,  and  may  demand 
a  further  time  to  bring  it  up,  which  may  be  grant-ed  by  the  ( -onrt,  if  tht* 
event  causing  its  delay  be  proved  to  its  satisfaction.  •'         •' 

The  three  judicial  days  having  expired  without  a  motion  by  the  appel- 
lant for  an  extensicm  of  time  to  file  the  appeal,  the  ap})ellee  had  ail 
acquired  right  to  take  the  certificate,  and  we  have  in  law  no  authority  to 
set  it  aside  and  cancel  it,  except  on  proof,  on  the  part  of  the  appellant, 
that  he  was  prevented  from  filing  the  appeal  in  the  legal  delay,  Oi/  an 
etent  not  umkr  Ifitt  con/rft/.  The  appellant  has  entirely  failed  tu  show  any 
such  event  ;  he  has  not  even  shown  any  duo  diligence. 

The  rule  is  discharged,  at  the  cost  of  the  appellant. 


No.  T.Sf). -  1)avti»  S.  Uhi:v  r.  Frkdf.kuk  Otto. 

When  goodil,  prodnco,  or  other  nhjocts  are  sol<l  m  thn  lump,  thnj- are  at  th.^  riiU  n\  the  i>nr;;hii»er 
from  the  date  of  thr  sale,  but  whon  :w\'i  by  weiffb'  'r  m^nxnrr.  tbpy  arp  nt.  tho  ri^k  of  tlit»  *t»li4«r 
until  they  arc  wemhod  fir  ninfiviir'^H.    «'.  i\  .?n. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge.  Posft/,  J. 
Dunn  ct-  Hn^roii,  for  plaiutifi.  Fifrpm  ^  Krtirl'f>rhnrk(*t\  for  rle- 
fendant. 

Labai've,  J.  The  i)lafntirt' elaimvS  of  the  defendant  a  balance  of  :i?r),475, 
remaining  due  on  the  sum  of  ^^,075,  jincc  (»f  9.5. (MMI  pounds  of  seed 
cotton,  sold  and  delivered  to  said  defendant  in  the  fall  of  IS(vJ,  at  S^.^ 
cents  per  pound  in  the  seed. 

The  answer  contains  a  general  denial,  and  an  admission  that  defendant 
in  the  fall  of  1863,  purchased  cotton  of  plaintitt'  through  his  authorizeil 
agent,  Olivia  L.  Wooward,  but  that  he  paid  in  full  for  the  same. 

The  Court,  after  hearing  the  evidence,  gave  judgment  for  defendant, 
and  the  plaintiff  appealed. 

The  only  question  in  this  case,  is  whether  the  cotton  of  plaintifi',  after 
the  agreement  of  sale,  was  at  the  risk  of  the  plaintiff  or  the  defendant. 
If  sold  in  lump,  it  was  at  the  risk  of  the  purchaser;  but  if  otherwise  sold 
by  weight,  it  remained  at  the  risk  of  the  seller.  C.  C.  Art.  2438.  The 
evidence  shows,  and  the  plaintiff*s  petition  admits,  that  it  was  sold  at  so 
many  cents  per  pound. 

Nothing  shows  that  the  cotton  was  at  the  risk  of  the  buyer  until 
weighed;  some  lots  were  weighed  and  delivered,  and  paid  for,  as  we  are 
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informed  by  the  evidence,  but  there  is  no  proof  of  any  other  cotton 
weighed  and  delivered. 

The  able  opinion  delivered  by  our  learned  brother  below,  and  the  tes- 
timony in  the  cose,  satisfy  us  that  plaintiff  has  failed  to  make  out  a  clear 
case. 

We  are  of  opinion  that  the  District  Judge  gave  a  correct  judgnaent,  un- 
der the  law  and  facts  of  the  case,  and  for  the  reasons  assigned  by  him 
his  judgment  must  be  affirmed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  afi&rmed,  with  costs. 


No.  1287. — Arthur  Crawford  r.  Marion  Chapuan. 

The  verdict  of  the  jary  must  be  supported  by  the  testimony  in  the  record. 

A  PPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
xV.     J-  H.  Muse,  W,  F,  Kernan  and  Cross  &  Hardee,  for  plaintiff  and 
appellee.     McVea  <6  Hunter  and  J.  B.  Smith,  for  defendant  and  appellant. 

Hyuan,  C.  J.  The  sheriff  of  the  parish  of  East  Feliciana  seized  a  lot 
of  drugs  and  medicines,  the  property  of  plaintiff,  by  authority  of  an 
execution,  and  on  the  3d  day  of  November,  1860,  sold  the  same  at  public 
sale  to  defendant  for  31,505. 

On  the  5th  day  of  the  same  month  defendant  agreed  to  sell  to  plaintiff 
the  lot  of  drugs  and  medicines,  provided  that  plaintiff  would  pay  in 
claims  or  money  the  amount  that  he,  defendant,  gave  for  the  same. 
Plaintiff  was  to  continue  in  possession  of  the  drugs  and  medicines,  and 
to  sell  them  for  defendant  until  defendant  was  refunded  the  money  that 
he  had  paid  for  them. 

On  the  3d  day  of  January,  1861,  defendant  sold  the  lot  of  drugs  and 
medicines  to  P.  Langworthy. 

In  February,  1861,  plaintiff  brought  suit  against  defendant.  In  his 
petition  he  claimed  to  be  owner  of  the  lot  of  drugs  and  medicines,  by 
having  paid  for  the  same  according  to  the  above-named  agreement. 

He  averred  that  defendant  had  sold  to  Langworthy  other  drugs  and 
medicines  belonging  to  him,  plaintiff,  than  those  included  in  the  lot  sold 
by  defendant  to  him  as  per  agreement,  and  that  defendant  had  damaged 
him  by  the  sale  to  Langworthy  $4,949  23. 

For  this  amount  he  asked  judgment  against  defendant. 

There  was  a  jury  trial,  and  the  jury  having  returned  a  verdict  in  favor 
of  plaintiff  and  against  defendant  for  $3,000,  the  Judge  rendered  judg- 
ment in  conformity  with  the  verdict. 

The  defendant  has  appealed  from  the  judgment. 

There  is  no  evidence  in  the  record  that  justifies  the  verdict  of  the 
jwry. 

Plaintifi's  pretense  of  judnient  for  the  drugs  and  medicines,  is  founded 
on  a  receipt  of  defendant  for  a  number  of  small  accounts  placed  by  plain* 
tiff  Vfiih  defendant  for  collection. 
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The  receipt  shows  that  the  accounts  were  not  taken  in  payment.  It 
states  that  the  accounts  were  to  be  collected  by  defendant  or  returned  to 
plaintiff. 

Many  of  these  accounts  were  worthless,  and  others  not  owing,  and  it 
cannot  be  presumed  that  defendant  took  them  in  payment  for  his  lot  of 
drugs  and  medicines,  when  his  receipt  contradicts  such  presumption. 

Plaintiff  has  not  shown  the  quantity  or  value  of  any  other  drugs  and 
medicines  which  belonged  to  him,  and  which  defendant  sold  to  Lang- 
worthy,  beside  those  of  the  lot  he  pretends  to  have  bought  from 
defendant. 

There  is  evidence  in  the  record  which  shows  that  plaintiff  did  not  con- 
sider that  he  was  the  purchaser  from  defendant  of  the  lot  of  drugs  and 
medicines,  for  after  the  sale  of  same  to  Langworthy,  he  inquired  of  him 
if  he  would  take  $500  for  his  bargain. 

Let  the  judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  let  the  suit  of  plaintiff  be  dismissed. 


No.  1187. — Nancy  Schlatbe  and  Husband  and  Elizabeth  Debljeux  and 
Husband  v.  Jacques  AiiFbed  Greaud. 

Thtt  purchuer  of  mortffaged  property  who  AMamM  the  payment  of  the  morticAffed  debt  beoomee 
peiaonally  lUble  therefor. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  J. 
Johmon,   Denis,   BerauU  &  Legendre,  for  plaintiffs  and  appellees. 
W.  B.  Robertson,  for  defendant  and  appellant. 

Labauve,  J.  This  is  a  devolutive  appeal  from  an  order  of  seizure  and 
sale  granted  by  the  District  Court  of  the  Parish  of  Iberville,  on  the  22d 
November,  1866,  for  the  sum  of  JB16,000,  with  interest. 

On  the  27th  March,  1858,  Benjamin  Deblieux  and  wife,  two  of  the  peti- 
tioners, being  the  owners  of  a  plantation  and  slaves,  by  authentic  act, 
sold  to  said  J.  A.  Greaud  the  two  undivided  thirds  of  the  same,  for  the 
price  of  $66,666  66,  payable  as  follows,  as  stated  in  the  act  of  sale  : 

The  purchaser,  J.  A.  Greaud,  assumes  to  pay  in  lieu  and  place  of  the 
vendors,  in  the  same  manner  and  form  as  they  are  bound  to  pay,  the  two- 
thirds  of  the  following  mortgagp  debts  which  are  due  by  the  said  vendors, 
as  follows  : 

1.  Amount  due  the  Citizens*  Bank,  is  $13,050,  of  which  two- 
thirds  is $8,700  00 

2.  Amount  due  Widow  W.  Dodd,  $16,000,  of  which  two- 
thirds  is 10,666  66 

And  the  balance  of  the  price  remaining,  say  $47,300,  payable 
as  follows: 

1.  The  sum  of  $35,379  42,  payable  in  cash,  the  receipt  whereof 
is  hereby  acknowledged  respectively  by  the  said  Mrs.  Deb- 
lieux and  husband 35,379  42 

2.  The  further  sum  of  $11,920  58,  payable  in  all  the  month  of 

March  next,  1859 11,920  58 

Equal  to  theprioe  of  purohaae $66,666  66 
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In  this  act  intervonod  Mrs.  Widow  Wm.  Dodd,  who  agreed  to  postpoue 
the  payment  of  tl^e  SHJ.OOO  until  the  lat  of  January,  1862,  all  interest  to 
be  paid  annually. 

On  the  23d  of  December,  1858,  by  another  authentic  act,  the  saidDeb- 
lioux  }fnd  wife  sold  out  to  said  (Treaud  the  remaininp:  undivided  third, 
thus  making  liim  the  owner  of  the  entire  property;  and  in  this  act  of  sale 
it  is  stated  : 

The  price  and  consideration  of  the  above  sale,  made  to  Jacques  A. 
Greaud,  the  purchaser,  is  ?)^7,38C,  payable  as  follows  : 

The  purchaser  nssnnu^s  to  ])ay,  in  the  lieu  and  place  of  the  said  vendoi-s, 
in  the  same  mannc^r  nnd  form  as  they  are  bound  to  pay,  the  one-third  of 
the  followinii-  moitirnr*'  dt'bts,  whicli  are  due  by  the  said  vendors,  an 
follows  : 

1.  Amount  duo  to  the  Citi/iMj^'  iJank  of  Louisijiua  by  the  said 
vendors  and  purcliasiT,  is  .S12,r)!K),  the  one-third  is S4,200  IK» 

2.  Amount  to  the  Widow  Wm.  Dodil.  as  ))er  act  passed  before 
the  undersigned  notary,  on  the  27th  March,  iMoK,  is  81(5, (XK), 

payble  1st  January,  18(52,  the  one-third  is 5,a:-53  HH^ 

And  the  balance  of  the  ])rice,  .«ay  >^27,8r>2  (UJ-'j,  payable  as 
follows : 

1.  The  sum  of  Sl(),()()(),  payable  in  cash,  the  receipt  whereof  is 
hereby  acknowled^cMl  respectively  by  said  Mrs.  Elizabeth 
Deblieux  and  her  husl.>and.  P>.  Deblieux 10,(MMI  (>0 

2.  The  sum  of  .^S,<)2i;  a:]':j,  payable  in  all  March,  1860.  with 

interest  at  8  per  cent.  p(»r  annum  from  date  till  paid 8,$)26  H8  ', 

3.  The  further  sum  of  S8,926  '^'^^^,  payable  in  all  March, 
1861,  witli   8  per  cent,  interest  per  annum   from  date  till 

])aid 8.1)26  JWj 

Kq\\n\  to  the  price  of  purchase 837,886  (Kl 

This  act  continues  on  and  states  that  the  purchaser  has  executed  hi« 
two  ])romissory  notes  accordingly,  and  to  secure  the  payment  thereof  the 
one  undivided  third  i>nrt  of  the  ]noperty  herein  sold  is  to  remain  spe- 
cially mortgaged. 

The  above  sum  of  SHi.ooo.  jissumed  by  said  Greaud,  was  created  in 
favor  of  tlie  Widow  Dodd,  in  the  acts  of  Md  January,  1849,  and  of  18tb 
February,  1851;  both  acts  w(^n»  pas-^ed  before  the  recorder  of  the  parish 
of  Iberville  and  duly  recorded. 

jNIrs.  Widow  Dodd  having  departed  this  life,  Mrs.  Deblieux  and  Mrs. 
Schlatre,  the  plaintiiTs  (her  daughters),  were  recognized  her  heirs  and 
put  in  possession  of  her  estate,  and  they  brought  this  suit  Their  quality 
of  heirs  is  not  disputed  by  the  appellant. 

Hut  the  defendant  and  appellant  relies  on  two  grounds  only  to  soBtain 
his  appeal  and  to  dismiss  the  order  of  seizure  and  sale  : 

1.  That  the  mortgage  given  to  secure  the  said  debt  wa«  extinguishc^d 
for  want  of  re-inscription,  at  the  time  the  order  of  seizure  and  sale  waa 
issued. 

2.  That  the  def<Midant  is  a  third  i)ossessor,  and  should  be  proceeded 
against  as  such. 

This  position  is  untenable  ;  for  it  is  clear  that  the  defendant,  in  asauni- 
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ing  the  mortgage  debt*due  Mrs.  Widow  Dodd,  became  ptusoiially  bouDd 
and  liable,  in  lieu  of  the  original  debtor,  for  tlie  dt*bt  thus  assumed.  T1m» 
.S16,000  was  a  part  of  the  price  of  the  i>roperty  sold  to  him  by  Benjamin 
Deblieux,  and  was  in  law  secured  by  the  priviloj^e  of  the  vendor,  and  Mrs. 
Widow  Dodd  was  authorized  by  law  to  proceed  by  order  of  seizuae  and 
sale  of  the  property  to  satisfy  her  claim.  Civil  Code,  Arts.  H21G,  :)23^5. 
(^ode  of  Practice,  Arts.  732,  788,  734.  12  R.  279.  3  A.  m'4.  I  R.  13;-). 
H  R.  407.     16  L.  223.     15  L.  184.     8  A.  2(57.     17  R.  (><;. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  jnd/^Muent  of 
the  District  (^ourt  be  aflirmed,  with  cost.**. 


1203. — Nicholas  O'CoNXOK  r.  Chakleh  D.  Stewart. 

To  bind  parties  asainst  their  will,  for  a  specific  Hiim  under  pruviitions  of  law,  enactod  in  tlie  publir 
interest,  all  the  formalities  of  such  law  must  be  rigidly  observed;  stucli  particis  may  be  liable  on  a 
tfwofitvm  run  fit.  if  it  be  shown  that  the  work  i«  npc(».s,H«ry  and  uHpful  to  them. 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  (o<Ary,  J. 
J,  Yoist  &  A.  Protoaltfy  for  plaintiff  and  appellant.  F,  Ff.  Farrnr, 
for  defendant  and  appellee. 

Howell,  J.  Plaintiff  alleges  that  on  the  Kith  January,  1859,  the 
inspector  of  the  Third  Levee  District  of  the  parish  of  Pointe  Coupee, 
after  observing  all  the  formalities  of  law  and  in  accordance  w^ith  the  regu- 
lations of  the  police  jury,  sold  and  adjudicated  to  him  at  public  auction, 
the  building  of  a  certain  portion  of  a  levee  on  a  tract  of  land  belonging 
to  defendant,  at  the  price  of  95  cents  per  cubic  yard,  which  amounted 
for  the  whole  work,  accepted  by  said  inspector,  to  the  sum  of  .S2,7r>8  30. 
for  which  he  asks  judgment  with  a  lien  and  privilege  on  the  land. 

The  defendant  pleads  a  general  denial,  and  specially  denies  that  the 
requisite  notices  and  advertisements  were  given  or  made  in  the  manner 
required;  that  the  adjudication  was  legally  made;  that  the  levee  was  pro- 
perly and  securely  built,  or  that  the  regulations  of  the  police  jury  were 
complied  with  by  plaintiff. 

Judgment  was  rendered  in  favor  of  defendjint,   and  plaintiff  appealed. 

The  evidence  shows  that  the  prerequisite  written  notice  of  the  neces- 
sity of  making  the  levee  and  specifyinjj:  the  place  where  such  levee  was 
to  be  built,  its  dimensions,  the  time  when  it  was  to  be  commenced  and 
when  completed,  was  not  given  to  defendant;  that  the  sale  was  adverti.scd 
on  8th  January  for  the  19th  January,  ISot);  that  the  bond  furuishid  liy 
plaintiff*  was  execut<jd  on  17th  January,  two  days  i)rior  to  the  date  li\«.il 
by  the  advertisement  for  the  sale;  that  the  levee  was  not  of  the  height 
required  by  the  police  jury  regulations,  and  that  stumps  and  roots  were 
covered  up  in  the  levee. 

As  it  cannot  be  said  that,  under  sucli  a  stjite  of  facts,  the  work  was 
done  in  the  manner  required  by  law  or  the  regulations  of  the  police  jury, 
the  question  is  presented,  can  plaintiff'  recover  in  this  action  against  the 
defendant,  the  proprietor,  on  the  adjudication  by  the  inspector,  by  which 
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the  parish  authorities  undertook  to  contract  for  account  of  defendant  ? 
We  think  not. 

In  order  to  recover,  we  think  it  incumbent  on  phuntiff  to  show  a  strict 
compliance  with  all  legal  formalities  and  requisites,  and  the  conditions  of 
the  contract  or  adjudication.  To  bind  parties  against  their  will  for  a 
specific  sum  under  provisions  of  law  enacted  in  the  public  interest,  all 
the  formalities  of  such  law  must  be  rigidly  observed.  Such  parties  may 
be  liable  on  a  quantum  meruU,  if  it  be  shown  that  the  work  is  necessary 
and  useful  to  them.  These  principles  have  been  recognized  in  several 
cases  reported  in  our  books,  though  applied  to  different  circumstances. 
See  2  N.  S.  455;  5  L.  45;  6  A.  177;  9  A.  67. 

The  District  Court  erred,  however,  in  rendering  a  final  judgment 
against  plaintiff;  it  should  have  been  one  of  nonsuit. 

It  is  therefore  ordered,  that  the  judgment  of  the  lower  Court  be 
reversed,  and  that  there  be  judgment  against  plaintiff  as  of  nonsuit, 
with  co8t«;  defendant  and  appellee  to  pay  costs  of  appeal, 


No.   1250.— J.  McKiNBROUOH  r.   E.   G.    Castle,   W.   S.   Pike    et  als. 

Garnishees. 

Where  ft  case  has  been  dropped  from  the  docket,  and  afterwards  restored  to  the  docket,  and  pat  at 
iesue  by  the  defendant  filing  an  ans-wer,  the  garnishee  is  not  entitled  to  notice  of  the  restorfttion 
of  the  cause. 

So  evidence  is  necessary  to  authorize  the  taking  of  interrof;atories  for  confessed  against  a  garnishee, 
other  than  bis  failure  t«  answer.    C  P.  283. 

Judgments  must  be  interpreted  by  the  pleadings  and  the  nature  of  the  obligation  sued  upon.  Gar- 
nishees sued  as  ordinary  parties,  cannot  be  condemned  in  mh'rio:  solidftrity  is  never  presumed. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Po8ey,  J. 
A,  3/.  Dunn,  for  plaintiff  and  appellee.  J.  0.  Fuqua^  for  defendant 
and  appellant. 

HowELii,  J.  This  suit  was  commenced  by  attachment  in  January,  1861, 
upon  a  promissory  note,  and  several  parties  were  made  garnishees,  among 
them  Wm.  S.  Pike  and  Henry  A.  Castle,  composing  the  firm  of  Pike  k 
Castle,  partners  in  the  cultivation  of  a  plantation,  to  whom,  as  partners 
and  separately,  interrogatories  were  propounded,  touching  their  indebted- 
ness to  defendant  for  the  purchase  of  mules  and  the  giving  of  a  note  for 
S4,0()()  by  said  firm  for  the  price  thereof,  which  note  plaintiff  alleged  was 
fraudulently  assigned  to  H.  A.  Castle. 

Pike  was  also  interrogated  as  cashier  of  the  Branch  of  the  Louisiana 
State  Bank  at  Baton  Eouge,  as  to  the  deposit  of  said  note  in  said  bank. 

H.  A.  Castle  answered  on  4th  March,  1861,  the  interrogatories  served 
upon  him,  admitting  the  execution  of  the  note  by  the  firm  and  the  deposit 
thereof  in  the  bank,  but  averred  that  it  belonged  to  him,  having  bought 
it  from  E.  (1.  Castle  for  a  valuable  consideration. 

A  motion  w^as  made  by  the  defendant  to  set  aside  the  attachment,  which 
does  not  appear  to  have  been  disposed  of,  and  no  proceedings  had  ia 
the  case  until  18th  July,  1865,  when  the  defendant  moved  to  have  the 
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case  placed  on  the  trial  docket.  On  the  next  day  plaintiff  applied  for  a 
jury,  uud  th(<  truusfer  of  the  case  to  the  jury  docket.  The  motion  to 
dissolve  was  assigned  for  trial  on  the  20th  July,  1865,  on  which  day  the 
plaintiff  obtained  a  continuance,  upon  several  grounds  set  out  in  his 
motion  therefor,  one  of  which  was  that  ** under  the  rules  of  the  Court  all 
cases  dropped  from  the  docket,  as  all  cases  are  when  no  action  has  been 
token  for  two  terms,  cannot  be  reinstated  on  the  docket  without  leave, 
and  cannot  he  tried  without  notice  to  the  parties,  so  that  they  may  be 
prepared. " 

On  21st  November  following,  a  reassignment  was  made  for  the  27th 
same  month.  On  5th  March,  1866,  the  case  was  assigned  for  9th,  and  on 
that  day  reassigned  for  the  12th.  On  the  19th  same  month  (March) 
defendant  £.  G.  Castle  filed  an  answer,  confessing  judgment  as  prayed 
for,  and  judgment  by  default  was  entered  against  the  garnishees,  including 
W.  S.  Pike,  who  had  failed  to  answer.  On  the  23d,  the  third  day  there- 
after, the  interrogatories  propounded  to  Pike  were  token  for  confessed, 
and  the  case  being  assigned  for  trial,  judgment  was  rendered  against  the 
defendant  for  the  amount  claimed,  and  "against  Wm.  S.  Pike  and  H.  A. 
Castle,  comprising  the  firm  of  Pike  &  Castle,  for  the  sum  of  four  thousand 
tloUars,"  from  which  Pike  alone  has  appealed. 

Edward  G.  Castle,  the  defendant,  and  Henry  A.  Castle,  Pike's  partner, 
ask  that  the  judgment  be  affirmed. 

Pike,  the  appellant,  assigns  as  error  apparent  on  the  record : 

1.  This  case,  in  the  lower  Court,  was  for  a  long  time  dropped  from  the 
^docket,  and  appellant  was  not  notified  of  its  revival  as  required  by  the 

rules  of  said  court. 

No  real  or  tacit  issue  having  been  made  as  to  the  appellant,  the  rule 
does  not  apply  to  him. 

The  cause  could  not  have  been  on  the  trial  docket  and  dropped,  as  com- 
plained of,  so  as  to  entitle  him  to  notice  of  its  being  restored  to  the 
docket.  It  was  at  issue,  during  the  delay  alluded  to,  only  upon  the  mo- 
tion to  dissolve  the  attachment,  to  which  he  was  not  a  party. 

2.  There  was  no  evidence  exhibited  to  the  Court  a  quo,  to  authorize  the 
taking  of  the  interrogatories  addressed  to  the  appellant,  for  confesse.d, 
nor  any  evidence  that  these  interrogatories  were  served  on  him. 

No  evidence  was  necessary  to  authorize  the  taking  of  the  interrogatories^ 
for  confessed,  other  than  his  failure  to  answer.  C.  P.  263.  2  A.  565. 
11  A.  691. 

A  default  was  entered  against  him.  The  interrogatories  were  embodied 
in  and  formed  a  part  of  the  petition,  which,  by  the  sheriff's  return,  wa.s 
X)er8onally  served  on  the  appellant. 

3.  The  answers  of  H.  A.  Castle,  to  interrogatories  propounded  by 
plaintiff,  show  that  appellant  was  not  indebted  to  defendant,  and  had  no 
property  belonging  to  him  in  his  possession  or  under  his  control. 

The  interrogatories  referred  to  were  propounded  to  and  served  upon 
the  appellant  and  H.  A.  Castle,  separately,  and  had  reference  to  a  pur- 
chase by  them  from  defendant  of  a  lot  of  mules  for  the  sum  of  94,000. 
An  additional  interrogatory  was  propounded  to  appellant,  asking  if  a 
certain  note  made  by  Pike  &  Castle  in  favor  of  E.  G.  Castle  for  84,000,  is 
not  on  deposit  in  the  bank  of  which  he  is  the  cashier,  and  if  said  note 
17 
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was  not  given  for  the  purchase  of  mules  by  Pike  &:  Castle  from  defendant. 

H.  A.  Castle  answered  that  he  did  purchase  mules  from  defendant  for 
the  firm  of  Pike  &  Castle,  and  in  part  payment  thereof  gave  their  note 
for  84,000,  which  is  not  paid,  because  before  maturity  it  was  purchased 
by  him  for  a  valuable  consideration  from  defendant,  and  placed  in  bank 
by  himself,  where  it  has  been  attached  by  plaintiff. 

This  shows  that  Pike  k  Castle  gave  a  note  to  defondaut;  that  one  of  the 
firm  became  the  owner  thereof;  that  it  is  deposited  in  bank,  and  is  not 
paid.  It  is  clearly  a  joint  note,  and  the  interrogatoiies  propounded  to 
Pike,  being  taken  as  confessed,  Hx  his  liability  thereon  for  one-hnlf  iu 
favo?  of  some  one,  and  as  no  question  is  raised  iu  this  suit,  as  to  tht> 
mutual  rights  of  the  makers,  and  H.  A.  Castle,  the  partner,  does  not 
complain  of  the  judgment  in  favor  of  plaintiff,  but  asks  its  afQrmance, 
we  must  conclude  that  Pike's  liability  is  in  favor  of  defendant,  the  payee. 
Upon  the  face  of  the  record  it  is  immaterial  to  Pike  to  whom  ho  pay.s  his 
portion  of  the  note  in  controversy,  which  is  still  unpaid. 

5.  The  note  attempted  to  bo  attached,  being  drawn  by  a  planting  part- 
Uership,  appellant  is  not  liable  /'//  solfdu,  and  the  judgment  is  erroneous 
in  condemning  each  of  the  makers  for  the  full  amount. 

It  is  in  these  words  :  "  It  is  decreed  that  there  be  judgment  against 
Wm.  S.  Pike  and  Henry  A.  Castle,  composing  the  firm  of  Pike  k  Castle, 
for  the  sum  of  four  thousand  dollars." 

Judgments  are  interpreted  by  the  pleadings  sind  the  nature  of  the 
obligations  sued  on,  and  as  these  garnishees  are  sued  as  ordinary  partners 
and  the  judgment  does  not  condemn  them  in  solidoy  they  are  held  only  aB 
joint  obligors.  Solidarity  is  never  presumed.  4  N.  S.  317.  C.  C.  2088. 
12  O.  S.  316.     8  O.  S.  635.     13  L.  449. 

Plaintiff  has  prayed  that  the  judgment  be  amended  so  as  to  allow 
interest  from  February,  1861,  instead  of  from  the  date  of  the  judgment, 
31stHArch,  1866.  The  debt  of  the  garnishees  was  due  on  13th  February, 
1861,  and  by  the  confession,  on  15th  February,  1861;  but  the  amendment 
can  be  made  only  as  to  the  appellant. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  so  uiiieuded 
as  to  allow  five  per  cent,  interest  on  the  amount,  for  which  appellant  Wm. 
S.  Pike  is  condemned,  to  wit:  two  thousand  dollars  from  15th  February. 
1861,  and  as  thus  amended  the  judgment  be  affirmed,  with  euais. 


No.  1261. — WiLiiLLM  Pkatt  r.  Tho^far  1^..  Ckaft. 

Whero  pUintifl  bought  cotton  of  defendant,  to  be  delivered  At  a  certain  place,  but  no  time  mentioned, 
he  could  refuse  its  immediate  delivery*  But  no  claim  for  damage*)  will  be  Hiistaioed  against  defon  - 
•Innt  on  account  of  the  nou-delivery  of  the  cotton,  without  proof  ot  hiH  being  put  in  default. 

APPEAL  from  the  District  Court,  Parish  of  8t.  Helena,  Mis,  J. 
WUson  <&  EUiSy  for  plaintiff  and  appellee.     E.  F,  BmseU  and  T.   f*, 
DavidsoHy  for  defendant  and  appellant. 
IiiSTiEY,  .1.     The  plaintiff  claims  from  the  defendant,  as  damages,  the 
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sum  of  four  thousand  dollars,  for  the  non-performance  of  a  contract  of 
.sale,  which  contract  is  evidenced  by  the  following  receipt,  signed  by  the 
ilefendant  : 

**  Received  William  Pratt,  this  the  31st  day  of  December,  1863,  one 
thousand  dollars,  part  payment  on  thirteen  bales  of  cotton,  at  the  rate  of 
forty-seven  cents  per  pound;  cotton  to  be  delivered  at  Pratt's  plantation 
in  good  order,  payment  in  full  on  delivery  of  cotton.'* 

The  defense  vas  a  general  denial  and  a  special  averment  that  the  plain- 
tiff had  no  right  to  prosecute  his  action  without  a  previous  tender  of  the 
unpaid  price  of  the  cotton  specified  in  the  contract  of  sale,  accomp^tnied 
with  an  amicable  demand  for  its  delivery  previous  to  the  institution  of 
his  action ;  which  demand  and  tender  the  defendant  expressly  denies  <>ver 
having  been  made  previous  to  the  institution  of  the  suit. 

The  case  was  submitted  to  a  jury,  which  rendered  a  verdict  in  favor  of 
the  plaintiff,  and  from  the  judgment  of  the  Court,  aftirming  the.«»ame,  tht^ 
present  appeal  is  taken. 

On  the  trial  of  the  case,  the  Judge  charged  the  jury  that  where  a  par- 
ticular act  is  to  be  performed,  at  a  designated  time  and  place,  and  the 
party  to  perform  is  not  at  the  place  when  the  time  arrives,  ready  to  per- 
form, be  is  in  delay  by  the  expiration  of  the  time,  and  no  other  putting 
in  default  is  necessary;  and  that,  for  the  plaintiff  to  go  to  the  plantation 
i)f  defendant  to  demand  a  performance  Avould  be  simply  ridiculous,  as  the 
party  could  only  be  put  in  default  by  such  demand  at  the  time  and  place 
designated  in  the  contract ;  and  to  this  charge  the  defendant  excepted, 
and  tendered  his  bill  of  exceptions,  which  was  signed  by  the  Judge. 

Wc  can  perceive  no  difference  in  i)rinciple  between  the  present  case 
and  that  of  f^noin  v.  Feme  id',  6  N.  S.  229,  in  which  it  was  held  that  dam- 
ages cannot  be  claimed  in  a  contract  to  deliver  slaves  at  a  designated 
place  till  the  party  is  put  in  delay,  although  the  day  of  delivery  be  fixed 
by  the  contract,  and  that  the  putting  in  delay  is  a  condition  precedent  to 
recovery.  By  reference  to  the  contract,  the  breach  of  which  is  the  al- 
leged basis  of  the  present  action,  no  time  is  fixed  for  the  delivery  of  the 
cotton. 

The  plaintiff  might,  therefore,  have  claimed  an  immediate  performance. 
1907  Civil  Code.  6  Toullier,  609.  But  the  breach  alleged  being  a  nega- 
tive or  passive  one,  no  damages  therefor  could  be  recovered  without  proof 
of  putting  in  default.  See  Hennen's  Digest,  vol,  2,  p.  1019,  ^  2.  190G, 
1907  C.  C^  Govef  v.  Mimicipalih/  Xo.  1,  11  An.  300.  7  La.  193.'  17  An. 
p.  32. 

As  the  plaintiff  had  not  alleged  or  proved  that  the  defendant  had  been 
put  in  default,  in  any  one  of  the  three  different  ways  pointed  out  by  law, 
the  Judge  erred  in  charging  the  jury  in  the  manner  stated  in  the  bill  of 
exceptions,  and  also  in  rendering  judgment  in  accordance  with  the 
verdict. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict  of  the 
jury  be  .set  aside,  and  that  the  judgment  thereupon  rendered  by  the  Court 
below  be  annulled,  avoided  and  reversed  ;  and  it  is  further  ordered,  that 
judgment  be  and  it  is  hereby  rendered  in  favor  of  the  defendant  and 
against  the  plaintiff,  as  in  case  of  nonsuit,  at  the  costs  of  the  appellee. 


132  SUPBEME  COURT  OF  LOUISIANA, 

Robinaon  et  aL  t.  Haynes  et  a1. 


No.  1232. — W.  B.  KoBiNHOK  and  G.  Crttzat  p.  John  Haynes  and  Sheriff. 

The  Court  will  not  declare  a  mortgage  nuU  for  want  of  reinecripiiou  within  t«n  year*.    The  parlies 
in  interpfti  have  their  remedy  by  canping  the  mortgage  to  be  canceled. 

APPEAL  from  the  District  C'ourt,  Parish  of  Carroll,  Ffm-a?-,  J. 
'Spmi^ow  &  Montgomeryy  for  plaintiffs  and  appellees.      W.  G.  Wyleii^ 
for  defendants  and  appellants. 

HowELii,  J.  On  the  22d  October,  1855,  the  defendant  Haynes  sold  to 
A.  M.  Waddill  a  tract  of  land  in  the  parish  of  Carroll,  taking  the  notes  of 
the  purchaser,  secured  by  mortgage  and  vendor's  privilege,  for  the  price ; 
the  two  last  of  said  notes  maturing  respectively  on  1st  January,  1864,  and 
1st  January,  1866. 

On  20th  October,  1859,  Waddill  sold  the  property  to  H.  B,,  J.  S.  &  M. 
S.  Troutman,  receiving  the  purchasers'  notes,  secured  also  by  mortgage 
and  vendor's  privilege  ;  two  of  which  notes  having  passed  into  the  hand.s 
of  plaintiffs,  they  instituted  suit,  ria  ordinaria,  on  them,  in  the  District 
Court  of  Carroll,  on  29th  March,  1866,  for  the  purpose  of  enforcing  their 
mortgage  and  privilege  on  the  property  against  the  Troutmans. 

On  22d  January,  1866,  more  than  two  months  prior  thereto,  the  defen- 
dant, John  Haynes,  obtained  an  order  of  seizure  and  sale  upon  the  two 
last  notes  held  by  him,  against  the  same  property,  in  a  proceeding  against 
Waddill,  upon  whom  notice  was  served  on  7th  February  following. 

On  the  7th  day  of  the  next  April,  plaintiffs  instituted  this  proceeding  to 
enjoin  the  sale  and  to  have  the  mortgage  and  privilege  in  favor  of  Haynes 
and  the  order  of  seizure  and  sale  thereon  declared  null  and  void,  for  the 
reason  that  said  mortgage  and  privilege  are  **  dead  for  want  of  reinscrip- 
tion  within  ten  years. " 

Defendant  excepted  to  plaintiffs'  right  to  enjoin  the  executory  proceed- 
ings against  his  mortgage  debtor,  or  change  the  executory  into  ordinary 
proceedings.  This  exception  was  referred  to  the  merits,  and  defendant 
answered  by  a  general  denial,  and  specially  denying  that  plaintiffs'  action 
is  one  of  nullity,  but  an  interpleading  by  third  persons  to  arrest  execu- 
tory process  on  grounds  of  alleged  irregularities  and  illegalities. 

Plaintiffs  contend  that  defendant  is  attempting  to  enforce,  to  their  pre- 
judice, an  incumbrance  which  has  no  legal  existence  whatever,  and  that 
they  are  permitted  to  show  it  in  this  form  of  action,  and  to  have  the  al- 
leged mortgage  declared  null,  as  to  them,  and  the  sale  prohibited. 

If  the  mortgage  sought  to  be  enforced  by  Haynes  has  no  legal  exist- 
ence, the  attempted  sale  under  it  can  in  no  manner  prejudice  or  injure 
the  plaintiffs'  rights  of  mortgage  upon  the  same  property;  and,  conse- 
quently, they  have  no  grounds,  in  this  regard,  for  an  injunction  ;  and  if 
Haynes's  mortgage  has  validity,  they  cannot  enjoin  the  sale  under  it. 

Article  739  C.  P.  enumerates  the  only  causes  for  which  the  debtor  may 
enjoin  the  executory  process  ;  and,  supposing  the  plaintiffs  might  exer- 
cise the  debtor's  rights  in  this  respect,  none  of  the  causes  specified  in 
•aid  article  are  set  forth  in  the  petition.    Plaintiffs  admit,  and  we  think, 
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very  properly,  that  the  question  of  the  prescription  of  defendant's  mort- 
gage is  not  involved  nor  raised.     See  2  A.  113. 

Articles  395  el  s&f.  point  out  the  means  by  which  third  persons  may 
protect  their  rights.  If  they  claim  to  be  oirnej\^  of  the  thing  seized,  they 
may,  by  petition,  oppose  and  enjoin  the  sale.  Plaintiffs  do  not  claim  as 
owners  ;  they  have  set  up  a  right  upon  the  property,  which,  we  have 
Meen,  will  not  be  effective  if  defendant's  mortgage  does  not  exist,  and 
which  will  not  authorize  the  writ  of  injunction,  if  said  mortgage  has 
legal  validity. 

We  are  unable  to  perceive  upon  what  principle  plaintiffs  can  maintain 
this  proceeding.  They  do  not  ask  the  mortgage  to  be  erased.  This  they 
eould  have  effected,  under  the  Act  of  1843  (Session  Acts,  p.  61),  by  simple 
application  in  writing  to  the  recorder  of  the  parish,  and,  perhaps,  in  a 
suit  with  proper  parties  and  upon  proper  allegations.  They  do  not  allege 
fraud  or  error  as  the  ground  of  nullity  of  the  act  of  mortgage.  They 
ask  that  the  mortgage  be  declared  nuD  for  want  of  reinscription  within 
ten  years.  This  is  not  declared  by  law  to  be  a  cause  of  nullity.  Indeed, 
Art.  3333  C.  C.  recognizes  the  right  of  reinscription  after  the  lapse  of  ten 
years,  which  is  inconsistent  with  the  quality  of  nullity.  Inscription 
ceases  to  be  evidence  of  the  mortgage  after  the  lapse  of  ten  years,  and  is 
not  subject  to  the  rules  of  prescription;  but  it  can  be  removed  by  the  act 
of  the  creditor.     2  A.  109. 

As  plaintiffs  have  the  means  of  protecting  their  rights,  if  imperiled,  we 
are  not  inclined  to  sanction  the  engrafting  of  a  new  proceeding  upon  our 
practice.  The  case  of  Khin  v.  Coon  and  Husband,  10  A.  522,  cited  by 
them  as  authority  for  their  action,  is  not  in  point.  It  was  a  suit  to  annul 
A  judgment  on  the  grounds  of  fraud,  collusion,  insolvency,  etc.,  and  the 
right  to  an  injunction  was  sustained  under  Art.  303  C.  P.,  which  autho- 
rizes the  writ  whenever  **  necessary  to  prevent  one  of  the  parties  to  the 
suit  from  doing  an  act  injurious  to  the  other,  and  for  which  an  action  wUi 
tie."  In  this  case  we  can  see  no  injury,  resulting  from  the  act  of  defen- 
dant Haynes,  which  will  give  rise  to  an  action  against  him  by  plaintiffs. 

We  think  the  exception  to  plaintiffs'  right  of  action  should  have  been 
maintained,  as  there  is  no  legal  cause  for  the  injunction  or.  the  demand  of 
nullity;  but  we  do  not  consider  the  case  one  in  which  damages  should  be 
allowed. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  be  dissolved  and  plaintiffs'  petition  dismissed, 
with  costs  in  both  courts. 


No.  1179. — John  C.  Raoan,  Administrator  v.  Catherine  P.  Gwinn. 

Where  the  vendor,  in  the  sale  ot  real  estate,  sells  all  the  land  b'ing  between  desifi^nated  boundaries, 
there  can  be  no  increase  or  diminution  of  price  on  account  of  a  disafrreement  of  measure.    G.  C. 

wn. 

APPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gates,  J. 
Bush  &  Goode,  for  plaintiff  and  appellee.     Aycocl'  <t  Merciet\  for 
defendant  and  appellant. 
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IiiSiiEY,  J.  This  suit  was  brought  to  recover  the  amount  of  the  last  of 
the  notes  given  as  the  price  of  a  certain  tract  of  land  situated  in  the 
parish  of  Terrebonne,  on  the  right  descending  bank  of  the  Bayou  Little 
C^aillon,  measuring  one  arpent  and  a  half  front,  with  the  depth  of  survey, 
bounded  above  by  the  land  of  H.  Cage,  and  below  by  the  land  of  Paulin 
Tepandier. 

Payment  was  resisted  by  the  defendant  in  consequence  of  a  deficiency 
of  measure  in  the  front  line  of  the  tract,  which  was  sold  as  having  one 
and  a  half  arpents  between  the  described  lateral  boundaries,  whilst  in 
reality  there  was  only  one-half  arpent  and  twelve  feet.  She  claims  a  dimi- 
nution of  the  price  for  eighty-four  feet,  amounting  to  four  hundred  and 
fifty-two  dollars  and  eight  cents. 

Another  defense  set  up  was  that  since  the  ijurchase  made  by  the  defen- 
dant, Henry  Cage  had  brought  an  action  of  boundary  against  her,  in 
which  if  he  succeeded,  there  would  remain  to  her  only  about  seventy-nine 
feet  front.  She  therefore  prays  that  proceedings  in  this, case  be  suspended 
against  her  until  the  decision  of  Cage's  suit,  and  she  asks  for  such  reduc- 
tion of  the  price  as  she  should  be  entitled  to  when  the  amount  of  defi- 
ciency should  be  determincil. 

The  Court  below  deemed  it  unnecessary  to  examine  the  second  ground 
of  defense,  as  the  plaintiff  in  the  Cage  suit  had  himself  dismissed  it  in 
open  court,  and  we  shall  therefore  merely  examine  the  first  ground : 

The  sale  to  the  defendant  is  evidently  one  per  aversionem,  and  in  such 
sales  there  can  be  no  claim  for  a  disagreement  in  measure.  Civil  Code 
2471,  850.  Currii  v.  Avhhiavd,  5  N.  S.  243.  8  N.  S,  160.  14  La.  497.  2 
La.  502.  19  La.  423.  2  Rob.  357,  and  other  authorities;  besides  this,  it 
is  contended  by  the  seller  that  there  is  no  warranty  as  to  quantity. 

Fraudulent  concealment  by  the  vendor,  as  to  the  real  quantity,  was  not 
(^barged  against  him  in  the  pleadings ;  but,  it  is  urged  in  this  Court,  and 
a  diminution  of  the  price  in  consequence  thereof,  is  claimed.  Apart  from 
the  fact  that  the  previous  vicane  conveyances  represent  a  smaller  front 
than  that  sold,  there  is  nothing  in  the  record  to  sustain  the  charge  of 
fraudulent  concealment  or  misstatement,  on  the  part  of  the  administrator. 
The  whole  chain  of  titles  had  been  duly  recorded,  so  that  the  variance 
complained  of  'might  have  been  readily  ascertained. 

The  sale  took  place  on  the  premises,  and  if  the  purchaser  erred  as  tu 
the  exact  measurement  of  the  front  line,  and  the  superficial  quantity  con- 
tained in  the  tract,  she  could  not  have  been  deceived  as  to  the  boundaries 
to  which  her  attention  would  have  been  naturally  directed.  See  the  cane 
of  Curry  v.  Achinard,  5  N.  S.  212,  213. 

This  case  bears  no  analogy  to  that  relied  on  of  Lessassiet-  v.  BaMel,  13 
La.  155,  which  was  remanded  to  the  lower  Court  to  permit  the  purchaser 
to  prove  what  was  expressly  charged,  that  the  vendor  knew  before  and  at 
the  time  of  the  sale  that  the  tract  of  land,  known  as  the  double  concession, 
did  not  contain  four  hundred  arpents,  but  less  than  ninety-three  arpents 
and  a  fraction — but  before  and  at  the  time  of  the  sale,  he  assured  the  defen- 
dant that  it  contained  foui*  hundred  arpents,  or  upwards. 

That  was  a  sale  pei^  aversionem,  but  the  Court  very  properly  held  that 
good  faith  is  required  in  sales  of  that  description  as  much  as  in  any  other 
contract,  and  if  the  false  representation  attributed  to  the  vendor  oonld 


XEW  ORLEANS,  MARCH,  1807.  135 

UAgan  V.  (rwtnn. 


be  sustained,  that  he  could  uot  shelter  himself  behind  the  principle  that 
the  sale  was  one  pfv  fiter^io/ietttt  and  that  he  was  not  liable  to  make  np 
the  deficiency. 

The  Court  below  cousiden*d  the  clause  iu  the  conveyaucc  now  before 
ns  as  one  of  non-warranty  as  to  (luautity;  but  as  we  deem  the  sale  to  be 
nne  comiug  umiualitiedly  within  Article  2471  of  the  Civil  Code,  it  is 
unneces.sary  for  us  to  determine  what  (?ftect  should  be  piven  to  that  term 
of  the  sale. 

It  is  therefore  ordered,  adjudfi^ed  and  decreed,  that  the  judfi^ment  of 
the  District  Cotirt  be  and  the  same  is  hereby  alMrmed,  at  the  costw  of  the 
appellant. 


JJo.     1231. — HiKAM    TlTKNAOE     r.    WiLLIAM    WeLL-S   aud   B.    B.    LOCKHART. 

A  rerbal  contract,  AmoantinK  to  over  hve  hundrod  dollars,  mnsi  he  prorcd  by  at  leant  one  crediblo 

witnesM  and  oorroborattnfr  circuuifltanccH.    C  C.  2257. 
When  two  partien  enter  into  a  contract  with  a  third,  and  neither  a  commercial  partnership  nor  a  iH>li 

daiy  obligation  in  shown,  jndfrment  cannot  ho  ronderc*!  in  fi'hiit. 

APPEAL  from  the  District  C'ourt,  Parish  of  Livingston,  Ellis,  J. 
Duncan  cD  Davidson^  for  plaintiff'  and  appellee,     ^f(n'r  <£•  Fouie,  for 
defendants  and  appellants. 

IiiSiiEY,  J.  The  plaintiff  claims  from  the  defeudauts,  in  solido,  the  sum 
of  nine  hundred  and  eighty-six  dollars  and  twenty-live  cents,  as  the  price 
of  four  bales  of  cotton,  alleged  to  have  been  sold  and  delivered  to  them 
by  the  plaintiff's  agent,  in  the  year  1804. 

The  defendants  answered  separately — both  pleaded  the  general  issue, 
and  Lockhart  denied  any  partnership  with  Wells  in  the  purchase  of  the 
cotton. 

The  case  was  submitted  twice  to  a  jury,  who  found  a  verdict  each  time 
in  favor  of  the  plaintiff,  and,  after  an  ineft'ectual  effort  to  obtain  a  new- 
trial  from  the  last  verdict,  the  defendants  appealed  from  the  judgment 
rendered  upon  it. 

It  is  admitted  by  the  plaintiff  and  appellee  that  the  contract  is  a  verbal 
one,  and  that  the  action  is  brought  under  Article  22."57  of  the  Civil  Code, 
which  provides  "that  contracts  or  agreements  relative  to  personal  pro- 
perty, above  live  hundred  dollars  in  value,  must  be  proved  at  least  by  one 
credible  witness  and  other  corroborating  circumstances." 

The  only  witness  produced  by  the  plaintiff  to  i^rove  the  sale  of  the  cot- 
ton was  the  plaintift'^s  agent,  who  says  that  he  made  it.  His  testimony 
was  sustained  by  corroborating  circumstances,  which  the  jury  thought, 
and  which  we  think,  suflSced  to  establish  it.  and  we  should  not  have  dis- 
tnrbed  their  verdict  had  they  not  condemned  the  defendants  in  soh'do  to 
pay  the  price,  when  neither  a  commercial  j^artnership  nor  any  solidai'y 
obligations,  on  their  part,  was  shown,  aud  which  cannot  be  presumed. 
;>088  C.  C. 
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It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  of  the  Court  below  be  annulled, 
avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed,  that  judgment  be  and  it  is 
hereby  rendered  in  favor  of  Hiram  Turnage,  and  against  the  defendants, 
William  Wells  and  Benjamin  B.  Lockhart,  jointly,  for  the  sum  of  nine 
hundred  and  eighty -seven  dollars  and  seventy -five  cents,  with  five  per 
cent  interest  for  one  year,  the  costs  of  the  lower  Court  to  be  paid  by  the 
defendants  and  appellants,  and  those  of  the  appeal  by  the  plaintiff  and 
appellee. 


No.  1319. — John  McKowEN  r.  L.  (f.  Atkinson  et  als.     ^ 

Where  judgment  Han  biffned  in  tbo  I'ebruary  term,  and  an  appeal  wan  taken  at  the  May  term  follow* 
in(r.  and  the  appellee  not  cited,  the  appeal  will  be  diemissed.    Citation  is  essential. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
Cross  c0  Hardee,   for  plaintiff  and  appellee.     McVea  <fe  Hunier,  for 
defendants  and  appellants. 

HowEiiL,  J.  The  judgment  in  this  case  was  rendered  in  the  February 
term  of  the  District  Court  for  the  parish  of  East  Feliciana,  and  at  the 
May  term  following,  two  of  tho  defendants  presented  a  petition  for  and 
obtained  an  order  of  appeal,  without  praying  for  a  citation,  and  no  cita- 
tion was  issued  or  served. 

Only  one  of  the  defendants  gave  bond,  which  is  in  favor  of  plaintiff 
alone,  who  has  filed  a  motion  in  this  Court,  after  the  three  judicial  days 
following  the  return  day,  to  dismiss  the  appeal  on  the  ground  of  want  of 
cit-ation. 

We  cannot  refuse  the  motion,  under  the  circumstances.  The  appellee, 
not  having  been  cited,  was  not  notified  of  the  day  on  which  he  should 
appear  to  answer  the  appeal.  Citation  is  essential.  16  L.  50.  5  A.  115. 
10  A.  650.     9  K.  2. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  with  costs. 


No.  1259. — Mai{(*aket  A.  Lukty  r.  Julius  A.   Skilton. 

A  residence  in  this  State  of  one  year  is  not  reiiuired  in  order  t-o  protect  defendant's  property  from 
attachment. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Cooiet/,  J. 
Collius  <C  Leale,   for  plaintiff  and  appellant.      Wkkliffe  dt  MiJer,  for 
defendant  and  appellee. 

Hyman,  C.  J.     In  this  case  the  plaintiff  sued  out  a  writ  of  attachment, 
and  procured  the  attachment  of  some  of  defendant's  property. 
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The  grounds  alleged  to  obtiiin  the  writ  was  that  defendant  wtis  indebted 
Ui  plaintiff,  and  was  a  resident  of  the  State  of  Mississippi. 

The  defendant  moved  to  have  dissolved  the  writ  of  attachment,  and 
asked  judgment  against  plaintiff  for  the  damages  caused  to  him  hy  the 
illegal  attachment  of  his  property. 

The  District  Judge  set  aside  the  attachment,  but  refused  judgment  in 
favor  of  defendant  for  damages. 

From  the  judgment  of  the  District  Judge,  the  plaintiff  has  appealed. 

One  of  the  grounds  of  defendant's  motion  to  have  dissolved  tlu-  attach- 
ment was«  that  he  resided  in  the  State  of  Louisiana. 

The  evidence  proves  that  defendant  was  living  in  New  Orleans  at  the 
time  this  suit  was  instituted,  and  had  been  living  in  said  city  for  more 
than  two  years  previous  thereto;  but  plaintiff  contends  that  as  he  was  a 
sargeon  in  the  United  States  army,  the  mere  fact  of  his  residing  in  the 
State  did  not  show  his  intention  to  change  his  former  residence,  which 
was  in  another  State.  This  may  be  true,  but  there  is  evidence  that  his 
connection  with  the  army  had  ceased  ten  months  previous  to  the  bringing 
of  ibis  suit. 

We  consider  that  defendant's  residing  in  the  State  for  ten  months  des- 
troyed the  right  of  his  creditor  to  attach  his  projjerty,  as  that  of  a  debtor 
residing  out  of  the  State. 

A  residence  of  a  year  in  this  State  is  not  required  to  protect  a  defen- 
dant's property  from  attachment,  under  the  second  paragraph  of  the  2i0ih 
Article  of  the  Code  of  Practice. 

The  defendant  has  neglected  to  answer  the  appeal,  and  therefore  it  is 
needless  to  examine  whether  the  judgment  of  the  lower  Court  be  correct 
on  tlie  claim  for  damages.     C.  P.  888  and  890. 

Judgment  of  the  District  Court  is  affirmed. 


Xo.  1296.— Robinson  G.  Cotton  r.  Mart  C.  Stiklino  et  al. 

When  a  jadsment  has  beon  rendered  by  the  lower  Court  against  two  defondantn  I'.i  fiiii\  and  onlr 
onp  of  the  defendants  is  mentioned  in  the  appeal  bond,  the  appeal  will  he  diimiN^pd. 

VPPEAL  from  the  District  Court,  Parish  of  West  Feliciana,  Cuolet/,  J. 
Coilins  &  Leake^  for  plaintiff  and  appellee.     Wm.  J).  Winter,  for  de- 
fendants and  appellants. 

Labaitve,  J.     This  case  is  before  us,  first,  on  a  motion  to  dismiss  i\\k* 
appeal,  on  the  following  groiind  : 

That  all  the  parties  interested  in  maintaining  or  reversing  said  judg- 
ment are  not  parties  to  the  appeal ;  judgment  was  rendered  against  Marv 

C.  Stirling  and  William  D.  Winter,  in  solido,  and  both  of  them  appealed. 
This  suit  is  brought  by  plaintiff  against  M^ry  C.  Stirling  and  William 

D.  Winter,  npon  their  four  notes,    in  aolido,  dated  January  24th,  18(»'5. 
amounting  in  all  to  ^16,000. 

1« 
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The  District  Conrt,  after  hearing  the  evidence,  gave  judgment  for 
plaintiff  against  both  defendants  in  solido,  for  the  sum  claimed. 

Both  defendants  appealed  by  motion,  from  that  judgment,  to  this 
(•ourt. 

Mrs.  Mary  C.  Stirling  alone,  one  of  the  appellnnts,  iilcnl  u  bond  of  ap- 
peal, as  princii^al,  and  W.  D.  Winter  and  ChjiH,  J.  Johnson  as  sureties,  iu 
favor  of  Robinson  G.  C/Otton,  the  plaintiff.  It  is  then  evident  that  Wil- 
liam D.  Winter,  one  of  the  judgment  debtors  in  s<dido,  is  not  before  this 
Coiu't,  either  as  appellant  or  appellee,  as  his  name  does  not  figure  in  the 
bond  in  either  capacity.  Those  only  are  parties  to  the  appeal  whose 
names  arc  inserted  in  the  bond.  12  R.  208.  10  A.  232.  11  A.  409.  12 
A.  71.     13  A.  392,  441.     14  A.  315,  688. 

It  is  settled  that  all  parties  interested  that  the  judgment  should  remain 
undisturbed,  must  be  made  parties  to  the  appeal  or  it  will  be  dismissed. 
16  L.  109.  3  R.  436.  •  5  R.  224.  9  R.  256.  12  R.  180,  203.  8  A.  367.  11 
A.  674.     14  A.  315. 

The  question  arises  now,  has  W\  D.  Winter,  who  is  decreed  to  pay  in 
solido  the  whole  amount,  an  interest  in  the  maintaining  of  this  judgment  ? 
As  to  him,  we  cannot  touch  that  judgment,  he  not  being  a  party  be- 
fore us. 

This  judgment,  although  rendered  in  solido  in  favor  of  the  plaintiff,  is 
of  right  divided  between  the  two  defendants,  who,  between  themselves, 
are  liable  each  only  for  his  half.  Civil  Code,  Art.  2099.  12  R.  183.  So, 
in  this  case,  if  Winter  pay  the  whole  judgment,  he  can  claim  from  his  co- 
defendant  one-half  thereof  (C.  C.  Art.  2100),  and  would  be  subrogated  as 
surety  to  all  the  rights  of  the  judgment  creditor,  for  the  recovery  of  that 
half  against  the  appellant.  Civil  Code,  Art.  2157,  No.  3.  11  L.  52.  3 
A.  66.  3  R.  299.  2  A.  427.  If  that  judgment  has  been  recorded,  there- 
by creating  a  judicial  mortgage  on  the  real  property  of  the  appellant. 
Winter,  on  paying  that  judgment,  would  have  the  same  mortgage  securing 
the  half  due  by  said  appellant. 

We  are  of  opinion  that  Winter  has  an  interest  in  having  the  judgment 
appealed  from  aflSrmed ;  for,  if  it  be  reversed,  the  appellant  is  released 
from  it,  and  Winter  remains  bound  alone  under  it,  without  recourse  on 
his  co-obligor  for  his  half.  In  Gihaony.  Sdlnf,  3  A.  317,  the  plaintiff  in 
an  injunction  suit  and  his  surety  had  been  decreed  to  pay,  in  soltdo,  in- 
terest and  damages  ;  the  plaintiff  alone  appealed,  without  1)ringing  before 
this  Court  his  surety;  the  appeal  was  dismissed.  In  Sfttw  v.  luefirre  et  td.^ 
12  A.  757,  a  judgment  was  rendered  in  soUdo  against  two  defendants,  one 
(if  whom  alone  appealed,  without  making  his  co-defendant  a  party  to  the 
appeal,  which  was  dismissed,  for  the  reason  that  the  defendant  left  out 
had  an  interest  in  maintaining  the  judgment  appealed  from. 

We  are  of  opinion  that  the  motion  to  dismiss  must  prevail. . 

Appeal  dismissed,  at  the  costs  of  the  apx)ellaut. 
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No.  1313.— Timothy  H.  Corcoran  i\  The  Sheriff  et  al. 

Plaintiff  •ojoina  a  iieiziir«  under  a  writ  of  jiiri/adas  on  the  ground  that  he  la  the  owner  and  poaitoiMor 
of  the  property  aeized,  and  the  juduTnent  creditor,  in  anawer  to  the  injunction,  avers  that  the  act 
of  sale  on  which  plaintiff  claims  the  property  seized,  is  fraudulent  and  simulated:  IfeUI— Thai 
the  party  claiming  the  property  is  bound  to  make  his  title  clear  and  certain  by  legal  evidence. 

An  act  touB^ntf  pritt  has  no  date  against  third  parties,  except  the  one  at  which  it  is  produced,  unless 
the  real  date  is  shown  by  evidence  <Wior«  tlie  instrument 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Po/?f?y,  J. 
Fuqun  <t  Kilhom^ie  and  J,  H.  Mhrp,  for  plaintiff  and  appellee.  Mv- 
Vea  <&  HutiUr,  and  Cross  it  Hardee,  for  defendants  and  appellants. 

Ilbley,  J.  The  defendants,  in  this  injunction  suit,  W.  B.  Lacy  and  H. 
Beinberg,  two  of  the  judgment  creditors  of  A.  W.  Ballard,  had,  by  sepa- 
rate -writs  of  fleri  faciasy  caused  to  bo  .seized  on  the  plantation  of  their 
common  debtor,  and  as  his  property,  a  lot  of  unginned  cotton,  when 
proceedings  under  the  said  writs  were  arrested  by  injunction  at  the 
instance  of  the  plaintiff,  Timothy  II.  Corcoran,  who  claimed  to  be  the 
owner  of  the  cotton  seized  by  virtue  of  a  purchase  thereof  from  A.  W. 
Ballard,  made  by  him  on  the  28th  June,  1865,  and  that  his  possession  of 
it  as  well  as  his  ownex'ship  thereof,  were  complete  when  the  seizures  were 
made. 

These  defendants,  for  answer  lu  the  plaintiff's  petition,  pleaded  the 
general  issue,  and  averred  specially  that  the  cotton  seized  under  their 
writs  was  not  at  the  time  of  the  seizure  in  the  possession  of  the  plaintiff, 
no  delivery  thereof  having  been  made  to  him  by  Ballard.  That  at  the 
time  of  the  pretended  sale  to  the  plaintiff  and  anterior  thereto,  Ballard 
was  notoriously  insolvent,  of  which  the  plaintiff  was  well  aware;  that  ho 
was  absconding  from  his  residence  at  the  time,  and  that,  besides  the 
cotton  seized,  the  plaintiff  pretended  to  have  purchased  all  the  property 
of  Ballard — ^and,  finally,  they  say  that  the  sale  under  which  the  plaintiff 
pretends  to  claim  is  a  fraudulent  simulation,  and  cannot  have  effect  t<> 
defeat  their  executions. 

The  mandate  of  the  injunction  w&s  granted  on  the  11th  September, 
1865,  and  the  affidavit  of  the  truth  of  the  facts  which  rendered  it  neces- 
sary, was  not  made  and  filed  until  the  14th  of  that  month.  The  Court 
erred  in  not  maintaining  the  defendants'  motion  to  dissolve  the  injunction 
on  that  ground,  as  the  oath  of  the  party  applying  for  it  was  the  essential 
basis  of  the  mandate.     Art.  304,  C.  P. 

The  case  was  submitted  on  its  merits  to  a  jury,  who  rendered  a  verdict 
in  favor  of  the  plaintiff,  and  from  the  judgment  of  the  Court  thereupon, 
the  defendants,  after  an  ineffectual  effort  to  obtain  a  new  trial,  appealed. 

On  the  trial  of  the  case  in  the  Court  below  the  plaintiff,  as  proof  of  his 
title  to  the  cotton,  offered  a  paper  of  the  following  tenor,  viz: 

''For  and  in  consideration  of  the  sum  of  four  thousand  dollars,  cash  in 
hand  paid,  the  receipt  acknowledged,  I  have  bargained,  sold  and  delivered 
to  Timothy  H.  Corcoran,  all  the  cotton  I  have  on  my  plantation  in  the 
parish  of  East  Feliciana,  estimated  at  sixty  bales,  being  in  the  seed. 

The  purchaser  to  superintend  the  ginning  and  hauling.  In  witness 
whereof,  I  have  this  day  and  date  signed  thi^  writing  and  act  of  sale. 

Baton  Rouge,  June  28th,  1865.  A.  W.  Ballabd.'* 
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This  paper  was  objected  to  as  having  no  date  against  the  defendants, 
])iit  the  Court  received  it,  allowing  the  plaintiff  the  privilege  of  fixing  a 
date  certain  to  it.  This  paper,  and  the  evidence  of  a  witnens,  (t.  W. 
Smith,  is  the  proof  mainly  relied  upon  to  establish  the  sale  of  the  cotton 
from  Ballard  to  Corcoran.  The  paper  is  the  title  upon  which  he  founds 
his  claim  to  it,  and  all  that  Smith  says  in  this  connection,  is  in  answer  to 
the  second  interrogatory  propounded  to  him  by  the  plaintiff.  He  says  : 
' '  I  was  employed  by  J.  H.  Corcoran  to  gin,  bale  and  haul  off  a  lot  of 
cotton  bought,  as  I  understood,  by  him  from  Mr.  A.  W.  Ballard.  The 
cotton  was  in  East  Feliciana. " 

\ot  the  slightest  allusion  is  made  anywhere  else  in  the  record,  either 
to  the  sale  or  to  the  paper  purporting  to  bear  the  date  of  the  11th  June,  • 
1865,  unless  it  be  in  the  testimony  of  a  witness  named  Bauchamp,  who 
was  the  neighbor  of  Ballard,  and  had  been  the  agent  of  himself  and  wife 
during  their  absence,  and  he  says  that  he  knew  nothing  of  any  sale  of 
cotton  to  plaintiff  until  about  the  time  the  cotton  was  seized,  Avhich  was 
sometime  in  September  following,  1865." 

Applying,  then,  to  this  case,  the  well  known  rule  of  evidence,  that  an 
act  sous  sehig  privt-.  has  no  date  against  third  persons,  except  that  at 
which  it  is  purchased,  unless  the  real  date  be  proved  by  evidence  dehors 
the  instrument.  See  1  Hen.  Dig.  600,  ^  6, 8.  In  the  absence  in  this  case 
of  any  other  evidence  aliumk,  the  act  snua  sninf/  privt  cannot  be  deemed 
proof  of  title  to  the  cotton  in  Corcoran,  to  affect  the  defendants'  seizui*e8. 

It  was  incumbent  on  the  plaintiff  to  make  his  claim  to  the  cotton  cer- 
tain, and  this  he  failed  to  do,  unless  the  vague  statement  of  the  witness*. 
Smith,  that  the  sale  had  been  made,  as  he  understood  of  Corcoran,  esta- 
blishes the  fact  which,  particularly,  under  the  circumstances  of  this 
case,  we  do  not  think  it  does — as  it  might,  if  real,  have  been  shown 
beyond  a  donljt. 

When  the  sheriff  seized  the  cotton,  there  was  no  ajiparent  adverse  pos- 
session of  it  in  Corcoran  or  his  agent,  but,  assuming  that  Smith  had  had 
the  possession  of  it  for  Corcoran,  it  was  sin  unjustifiable  and  illegal 
possession,  and  either  Ballard  or  his  creditors,  under  their  writs  of ./?«  i 
facias  might  have  tnken  the  possession  of  it.  to  which  they  had  the  legal 
right,  out  of  his  hands,  provided   no  violence  was  used.     See  Wnjis  v. 

Wells,  s^.  s.  ail. 

Xo  objection  to  or  protestation  against  the  seizure  made  by  the  sheriff, 
seems  to  have  been  made  at  the  time  thereof,  either  by  Corcoran  or 
Smith. 

The  plaintiff's  success  in  the  present  case,  where  so  many  circumstances 
concur  to  render  such  a  transaction  suspicious,  depended  on  his  showing 
at  least  satisfactorily  a  transfer  and  delivery  of  the  cotton,  but  this  he 
failed  to  do. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  of  the  Court  below  :'.nnulled,  avoided 
and  reversed. 

It  is  further  ordered  that  the  injunction  sued  out  by  Timothy  H.  Cor- 
coran be  dismissed,  and  his  suit  dismissed,  with  casta  in  both  courta. 
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Xo.  1802. — John  J.  Hutc?hinson   p.  A.  J.  Johnson. 

All  tbe  i>ariie»  interested  that  a  judxiueut  Hhall  remain  undisturbed.  niu«t  be  made  parties  to  any 
appeal  taken  from  it,  or  the  appeal  will  bo  dismissed:  and  thin  rule  applies  to  warrantors  in- 
terested in  the  suit. 

APPEAL  from  the  District  (^oiirt,  Parish  of  St.  Helena,  EUis,  J. 
J.    E,    Wilson,   for  plaintiff   and  appellee.      T,    C.    W.   Ellis,    for 
defendant  and  appellant. 

Hthan,  C.  J.  Plaintiff  brought  a  petitory  action  against  defendant  to 
recover  a  certain  tract  of  land  in  the  parish  of  St.  Helena,  in  defendant's 
possession. 

Defendant  called  in  warranty  Caroline  G.  Bidgsly,  his  vendor,  who,  in 
tarn,  called  in  warranty  her  vendor,  B.  F.  Taylor. 

Judgment  was  rendered  decreeing  that  plaintiff  recover  from  defendant 
the  land;  that  defendant  recover  of  his  vendor,  Mrs.  Bidgely,  the  price 
he  paid  her  for  the  land,  and  that  her  right  of  action  for  warranty  against 
her  vendor,  B.  F.  Taylor,  be  reserved. 

From  this  judgment  defendant  appealed,  and  gave  his  appeal  bond  in 
favor  of  plaintiff  alone. 

B.  F.  Taylor  is  interested  that  the  judgment  should  remain  undis- 
turbed—without the  appeal  bond  being  in  his  favor,  he  is  not  a  party  to 
the  appeal,  and  all  parties  interested  that  the  judgment  appealed  from 
should  remain  undisturbed,  must  be  made  parties  to  the  appeal.  12  Bob. 
203. 

Let  the  appeal  ho.  dismissed. 


Xo.  i:^()6.— Edward  Kjcks  r.  ArcaisTE  Bebnsteix. 


la  proceedinca  i  «4f  tx*-'ut;ra  the  creditor  must  briuK  hinisolf  witliin  the  letter  of  tbe  law. 
Where  a  discrepancy  exists  between  the  note  and  the  art  of  mortRSxeby  which  it  is  fecured,  tht 
nolder  cannot  proceed  by  executory  procesM. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  EUis,  J. 
D.  -V.  Hennen,  for  plaintiff  and  appellant.     Ernest  Wenck  and  J, 
J.  Ellis,  for  defendant  and  appelleo. 

Ilslet,  J.  The  plaintiff  in  injunction  stayed  proceedings  under  the 
i^xecutory  process,  sued  out  against  him  by  the  defendant. 

The  ground  urged  for  the  injunction  was,  that  there  was  a  discrepancy 
between  the  note  sued  on  and  the  one  described  in  the  authentic  act  of 
mortgage,  upon  which  the  order  of  seizure  and  sale  was  granted,  in  this, 
that  the  first  bore  interest  at  eight  per  cent,  from  its  date,  whilst  the  one 
described  only  bore  that  rate  of  interest  from  its  maturity,  and  that  there 
was  no  identity  between  the  note  and  the  act.  This  is  evident.  But  the 
Court  below,  although  satisfied  that  the  note  did  not  correspond  with  the 
act,  and  upon  the  admission  of  the  plaintiff,  remitted  one  yearns  interest, 
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yet  dissolved  the  injunction,  with  ten  per  cent,  damages  on  the  amount 
enjoined. 

It  is  probable  there  was  an  error  in  the  drawing  of  the  note  ;  but  in  a 
proceeding  via  crecidiva,  nothing  can  be  left  to  conjecture.  1  Hen.  Dig. 
p.  646,  J 1. 

Every  fact  must  be  patent  upon  the  face  of  the  papers,  and  if  there  is 
any  matter  in  pais,  aome  other  proceeding  than  one  via  exectUiva  must 
be  resorted  to,  to  prove  it.  In  the  present  case  there  is  a  want  of  iden- 
tity between  the  note  annexed  to  the  petition  and  that  described  in  the 
authentic  act ;  and  the  Judge  erred  in  granting  the  order. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed,  and  that  the  injunction 
sued  out  be  perpetuated,  at  the  costs  of  the  appellee. 


No.  1273. — The  State  of  Louisiana  ?\  Ferdinand  Whitaker. 

A  juKtice  of  the  peace,  before  M-liom  a  party  in  brought  for  oxamination,  cannot  admit  biui  to  bail  if 
the  crime  of  which  he  is  accused  be  punishable  with  death,  or  with  seven  years'  or  more  impri 
HOnment  at  hard  labor.    ReTised  Statutes,  148-9,  nee.  82. 

A  bail  bond  taken  bjra  justice  of  the  peace,  in  a  case  in  which  he  is  prohibiteii  from  admitting  the 
party  to  bail,  is  void  :  and  the  securities  thereon  will  incnr  no  liability. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
R,  W.  Knickerborker,  District  Attorney,  for  the  State.    TF.  F.  Ker- 
nan,  for  defendant. 

IiiBiiEY,  J.  The  appellant  was  the  security  on  a  bond  taken  and  ap- 
proved by  a  justice  of  the  peace,  conditioned  for  the  appearance  of  the 
principal  obligor,  Ferdinand  Whitaker,  at  the  District  Court,  Parish  of 
East  Feliciana,  for  embezzlement — a  crime  punishable  with  seven  years'  im- 
prisonment at  hard  labor.     (See  Revised  Statutes,  148-9,  §  82.) 

In  the  cases  of  the  State  v.  Hebert,  10  Rob.  41,  and  the  State  v.  Harper, 
3  An.  598,  and  the  tState  v.  Hai/s,  4  An.  59,  it  was  held  that  justices  of  the 
peace  are  incompetent  to  grant  bail  when  the  offense  is  punishable  with 
death,  or  imprisonment  at  hard  labor  for  seven  years  or  more,  and  that 
bonds  taken  by  them,  in  such  cases,  for  the  appearance  of  parties,  are 
void,  being  in  contravention  of  a  prohibitory  law.  (See  Act  of  3d  May, 
1805;  Bull.  &  Cur.  Dig.  529;  Act  31st  March,  1807;  Bull.  &  Curr.  Dig.  530; 
Session  Acts,  p.  448,  sec.  43.)  The  party  who  signed  the  bond  incurred 
thereby  no  legal  liability. 

The  judgment  of  the  District  Court  must  be  reversed. 

It  is  theriefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed,  and  that  judgment  be 
and  it  is  hereby  rendered  in  favor  of  the  appellant,  without  oogts. 
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No.  1282. — GiiEAsoN  it  McManus  r.  The  Shekitt  et  als.  61   Ml 

IV  here  property  of  a  judgment  debtor  bas  boon  Hui/.cd  by  virtue  of  executions  in  i>overa]  canes,  and  a 
ihird  party  enjoins  the  proceeds  of  the  sale  in  the  hands  of  the  shorilT  on  the  ground  that  he  haK 
Hsnperioi  privilege  on  the  property  seized:  //^//?— That  on  third  opponent  showing  a  superior 
privilege,  the  seizing  creditor-*  can  only  claim  the  residue  after  paying  opponent'.s  claim. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
W,  F.  Act-woh,  for  plaintiff.     McVefi  d-  llnnie};   and  Fuqua  d;  Kit- 
bourne^  for  defendants. 

IiiSiiEY,  J.  Several  of  the  creditors  of  John  F.  McGinn  had  issued 
executions  in  the  judgments  which  they  had  respectively  obtained  against 
their  debtor,  and,  in  virtue  thereof,  the  sheriff,  on  the  ith  December,  1860, 
levied  on  a  stock  of  goods. 

Subsequently,  on  the  20th  March,  1861,  the  plaintiffs,  third  opponents, 
caused  to  be  stayed  in  the  sheriff's  hands  the  proceeds  of  John  F.  Mc- 
Ginn's stock  of  goods,  out  of  which  they  claimed  to  be  paid  the  amount 
due  them,  say  six  hundred  and  ninety-seven  dollars,  for  which  they  held 
the  lessor's  pledge,  and  claimed  to  be  paid  therefrom  the  amount  due  them 
by  privilege  and  preference. 

After  trial  in  the  Court  below,  the  claim  of  the  third  opponents  was 
sustained  according  to  the  prayer  of  the  petition,  and  the  balance,  if  any, 
of  the  proceeds  of  sale  was  ordered  to  be  paid  to  the  seizing  creditors  in 
the  order  and  rank  of  their  seizures. 

From  this  judgment  the  defendants  have  appealed. 

A  very  careful  examination  of  the  record  satisfies  us  that  there  is  no 
error  in  the  judgment  of  the  District  Court. 

No  objection  seems  to  have  been  made  to  the  introduction,  as  evidence 
in  the  trial,  of  the  opponents'  judgment  against  the  common  debtor,  John 
F.  McGinn,  by  which  their  privilege  was  recognized  on  the  goods 
seized  by  virtue  of  the  several  fieri  facias,  sued  out  by  the  defendants. 
This  judgment  not  having  been  attacked  for  fraud  and  collusion,  is 
prima  facie  evidence  against  third  parties.  Judson  v.  Connolly^  5  An.,  401. 
Fox  V.  FoA-y  4  An.  135.  17  La.  205.  15  La.  59.  Adama  v.  His  CredUors, 
14  La.  459;  and  there  is  no  evidence  in  the  record  to  disprove  the  validity 
of  the  opponents'  claim  and  privilege,  which  is  superior  to  those  of  the 
seizing  creditors. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  at  the  costs  of  the  appellants. 


No.  12H5.  — The  State  of  Loitisiana  /•.  Thomas  J.  Fkihbv. 

Alter  the  jury  have  received  the  charge  of  the  Judge,  in  u  capital  ca^e,  and  have  retired,  the  Judge  is 
not  anthorized  to  give  separate  and  prirato  inutructionK  to  any  of  the  jurors. 

If  they  desire  further  instruction,  he  nhonld  order  all  lobe  brought  into  Court,  and  thero  Invtmct 
them  in  presence  of  the  counsel. 

4  PPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J. 
il    A,  J,  Herron,  Attorney  General,  for  State.     Farrnr  (t  Beeves,  for 
defendant  and  appellant. 
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Labauve,  J.  The  accused  was  convicted  of  manslaughter,  and  sen- 
tenced to  ten  years*  penitentiary  and  hard  labor  at  Baton  Rongo. 

He  took  this  appeal. 

After  the  verdict  of  the  jury,  the  accused,  by  his  counsel,  moved  for  a 
new  trial,  upon  the  following  grounds,  among  others  : 

**2.  Because,  after  the  jury  had  retired — after  the  closing  of  the  evi- 
dence, argument  of  counsel  and  charge  of  the  Court,  to  consider  their 
verdict — one  of  the  jurors  impanneled  in  said  case,  viz  :  Isaac  F.  Harri- 
son, separated  from  said  jury,  returned  alone  to  the  court-room  and  had 
a  private  concei'sation  with  the  Judge  on  the  bench,  relative  to  said  cause. 
apart  from  and  out  of  the  presence  of  the  jury,  and  out  of  the  hearing  of 
the  defendant  or  his  counsel,  and  without  their  consent  and  against  their 
will.  All  of  which  defendant  contends,  respectfully,  vitiates  said  ver- 
dict and  entitles  him  to  a  new  trial.*' 

The  record  shows,  beyond  a  doubt,  by  the  testimony  and  statement  of 
the  then  presiding  Judge  Farrar,  and  Isaac  F.  Harrison,  the  juror,  that, 
after  the  trial,  closing  of  the  evidence,  argument  of  counsel  and  charge  of 
the  Court,  and  the  jury  having  retired  to  their  room  to  deliberate,  the 
said  Isaac  F.  Harrison,  one  of  the  said  jury,  left  the  room  in  company  of 
the  sheriff  and  returned,  without  the  rest  of  the  jury,  to  the  court-room, 
and  had  a  conversation  with  the  Judge,  and  asked  for  instructions, 
whether  the  jury  could  attach  to  their  verdict  a  recommendation  for 
mercy.  That  this  conversation  was  not  loud,  in  order  not  to  interrupt 
the  proceedings  of  the  Court,  and  it  was  believed  by  said  jurpr  that  the 
members  of  the  bar  or  the  prisoner  could  not  hear  it;  the  Court  was  in 
session;  that  the  Judge's  instructions  or  reply  to  this  juror,  was  that  if 
was  perfectly  competent  /or  them  to  attach  to  ihnr  rerdid  <t  reconnnen  flat  ion  to 
the  Court  for  mercy  in  behalf  of  the  prisoner. 

The  question  of  law  which  arises  here,  is  :  After  the  jury  have  received 
the  charge  of  the  Judge  and  retired  for  deliberation,  is  he  authorized,  by 
law  and  universal  practice  in  conducting  criminal  proceedings  in  trials  of 
capital  cases,  to  give  to  jurors  separate  and  private  instructions  or  charges, 
out  of  the  hearing  and  without  the  knowledge  of  counsel  on  both  sides  ? 
We  think  not.  Because  the  instructions  might  be  improper  and  illegal, 
and  neither  party  could  have  an  opportunity  to  except  to  such  instruc- 
tions. When  the  arguments  are  closed,  the  Judge  gives  his  charge  to 
the  jury  in  presence  of  counsel  on  both  sides;  either  party  then  has  the 
right  to  except  to  any  part  of  the  charge;  and  after  the  jury  have  retired, 
if  they  desire  any  further  instructions,  at  their  request,  the  Judge  orders 
them  all  to  be  brought  into  Court,  and  there,  in  presence  of  counsel,  the 
Judge  may  give  them  the  instructions  desired,  counsel,  of  course,  having 
the  right  to  except. 

In  the  present  case,  the  Judge's  instruction  was  not  improper  in  itself, 
and  no  exception  could  have  been  taken  if  given  to  the  whole  jury  in  the- 
usual  way,  in  presence  of  counsel.  The  objection  here  is  not  to  the  ille- 
gality of  the  instruction  per  .se,  but  to  the  manner,  time  and  place  of  giv- 
ing the  same.  Had  the  Judge  legal  authority  to  give  instructions,  as  was 
done  in  the  case  at  bar,  great  mischief  and  injustice  i^ight  be  done,  with- 
out leaving  to  the  accused  or  the  State  the  remedy,  by  bill  of  exception, 
to  have  the  errors  of  the  Judge  brought  up  and  corrected  before  this  Court. 
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state  of  Lonisiftnft  v.  FriBby. 

The  statement  of  the  Judge,  found  in  the  record  and  not  excepted  to, 
establishes  clearly  that  '^Col.  I.  F.  Harrison,  one  of  the  jurors  in  this 
case,  came  to  him  during  the  sessions  of  the  Court,  stating  that  he  had 
come  under  the  charge  of  the  sheriff,  at  the  request  of  the  jury,  who  had 
found  their  verdict,  to  inquire  of  the  Court  whether  it  was  competent  for 
the  jury  to  attach  to  that  verdict  a  recommendation  to  the  Court  for 
mercy  in  behalf  of  the  prisoner;  that  he  had  replied  to  him,  it  was  per- 
fectly competent  for  them  so  to  do.  *'        *        *        *        *        *        * 

The  fact,  then,  was  admitted  and  placed  on  record,  without  objection, 
and  it  is  now  before  us,  and  there  can  be  no  contest  as  to  its  existence, 
leaving  for  our  decision  the  question  of  law  alone :  Was  the  Judge  autho- 
rized, by  law  governing  criminal  proceeding^  in  trials  of  capital  cases,  to 
give  instructions  in  the  manner,  time  and  place  as  stated  ? 

We  are  clearly  of  opinion  that  the  criminal  law  does  not  sanction  such 
proceedings,  and  that  the  District  Court  erred,  and  should  have  granted 
a  new  trial. 

It  is  therefore  ordered  and  decreed,  that  the  verdict  of  the  jury,  and 
the  judgment  of  the  Court  rendered  thereupon,  be  annulled  and  avoided, 
and  that  the  ciwe  be  remanded  for  a  new  trial  and  proceeded  in  according 
to  law. 


No.  1264. — State  op  Louisiana  v.  Newton  Taylor  et  als. 

Wh«re  IB  appearance  bond  ienot  signed  by  the  accused,  he  is  not  bound  thereon:  and  a  judgment 
against  the  burety  is  not  ralid. 

APPEAL  from  the  District  Court,  Parish  of  Livingston,  Jones,  J. 
Attorney  General^  iov  the  State.     Wilson  <fe  Amackei',  for  defendants. 

Hyman,  C.  J.  In  this  case  there  was  a  judgment  rendered  in  favor  of 
the  State  against  Herod  AlleQ,  as  security  on  a  bond  for  the  appearance 
of  Newton  Taylor,  at  the  Sixth  Judicial  District  Gdurt,- parish  of 
Livingston.  '  ' 

The  bond  was  not  signed  by  Taylor,  nor  is  he  bound  thereon.  Allen 
has  appealed  from  the  judgment. 

There  cannot  be  an  accessory  obligation  without  a  principal  one. 

Let  the  judgment  against  Herod  Allen,  in  favor  of  the  State  of  Louisi- 
ana be  annulled,  avoided  and  reversed,  and  let  there  be  judgment  in  his 
favor. 


No.  1251.— State  of  Louisiana  t?.  Ferdinand  CoiiUNH. 

WAere  a  party  has  been  arrested  in  one  parish,  charged  with  an  offense  committed  In  another,  It  is  the 
duty  of  the  magistrate  to  commit  him  to  prison  until  he  can  be  transferred  to  tho  parish  whor» 
the  offense  is  alleged  to  have  been  committed,  and  a  bond  taken  by  the  magistrate  whereby  thA 
party  ie  released  from  prison,  is  unauthorized  and  void,  and  the  sureties  cannot  be  held.  Revised 
SUtntea,  page  167.  S  48. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Bouge,  Posey,  J. 
J.  J.  Stafford,  District  Attorney,  for  State.     James   0,   Fitqncfj  for 
elefendant  ai:^d  appellant. 
19 
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Stota  of  Loniftiftna  v.  Collina. 

TAiiiAPEBBO,  J.  In  September,  1866,  the  defendant  was  arrested  in  the 
parish  of  East  Baton  Boage  on  the  charge  of  havfng  stolen  at  Clinton,  in 
the  parish  of  East  Feliciana,  a  horse,  the  property  of  H.  L.  Latil.  The 
magistrate,  before  whom  the  accuHed  was  examined,  required  him  to 
furnish  a  bond  in  the  sum  of  five  hundred  dollai*8,  with  a  sufficient  surety 
or  sureties,  or  in  default  thereof  to  be  imprisoned.  Clark  Shelvin,  the 
appellant  in  this  case,  became  surety  for  the  accused,  and  executed  with 
him  the  required  bond,  which  was  conditioned  that  the  defendant  should 
appear  in  the  District  Court  of  the  Fifth  Judicial  District,  at  its  next 
sitting,  in  and  for  the  parish  of  East  Baton  Bouge,  on  the  first  Monday 
of  November,  1866,  to  answer  the  charge  preferred  against  him .  The 
defendant  failed  to  appear  according  to  the  tenor  of  the  bond,  and  the 
District  Attorney  moved  for  an  order  of  the  Court  declaring  a  forfeiture 
of  the  bond.  Shelvin,  the  surety,  filed  an  answer  to  the  motion,  alleging 
the  following  objections  to  the  rendition  of  the  order: 

1.  That  there  was  no  order  rendered  by  the  committing  magistrate,  or 
any  other  competent  officer,  admitting  the  accused  to  bail  or  fixing  the 
amount  of  the  bond . 

2.  That  the  magistrate  was  without  authority  to  admit  the  party  to 
bail,  as  it  appears  from  the  bond  that  the  offense  charged  was  committed 
in  the  parish  of  East  Feliciana. 

Although,  in  the  matter  charged  against  him,  the  accused  may,  in  the 
general  acceptation  of  what  constitutes  the  crime  of  larceny,  have  been 
guilty  of  that  offense  in  the  parish  of  East  Baton  Bouge  as  well  as  in  the 
parish  of  East  Feliciana,  and  therefore  indictable  in  the  former  parish, 
yet,  a  statute  of  the  State  founded  in  motives  of  public  interest  and 
convenience,  directs  that  in  cases  of  this  kind  *' the  offender  shall  be 
committed  to  prison  until  he  can  be  transferred  to  the  parish  where  the 
offense  is  alleged  to  have  been  committed."  Bevised  Statutes,  page  167, 
section  '45. 

The  committing  magistrate  erred  in  not  following  the  statute,  and  the 
bond  taken  was  therefore  unauthorized. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered,  that  the  defendant  and  appellant  have  judgment  in  his  favor, 
relieving  him  from  aU  obligation  on  the  bond  sued  upon. 


No.  1300.— L.  P.  Washincjton  r.  Gran  Hackett. 

To  auike  »  Jndjpneni  rendered  aicainst  the  husband  and  wife  valid,  the  wift*  must  be  anthoriced  hj 

the  hnebaiid  or  the  jndge  to  appear  and  defend  toe  unit. 
Wh««n  no  judgment  by  defaolt  has  been  taken,  prior  to  renderinjc  a  final  judgment,  it  is  a  nnllitjr.  and 

will  be  so  declared  when  attaoked  by  a  third  party. 

APPEAL  from  the  District  Court,  Parish  of  Livingston,  J'JUis,  J. 
Wilson  6t  Pipkin,  for  plaintiff  and  appellant.     T,  G.  Daridson  and  7*, 
<r.  W,  Ellis,  for  defendant  and  appellee. 
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Waahington  v.-  Hackett. 

HovEiiL,  J.  This  is  an  actiuu  to  annul  a  jadgment  rendered  in  the 
Pistrict  Court  for  the  parish  of  Livingston,  against  the  plaintiff  and  her 
husband  in  the  suit  of  O.  Hackeli  y.  ,L  G.  Waahington  et  aL  The  grounds 
of  nullity  are  that,  plaintiff  was  not  authorized  by  her  husband  or  the 
Court  to  defend  said  suit;  that  the  law  prohibits  her  being  held  liable  in 
soiido  with  her  husband  for  the  debt  on  which  said  suit  was  based,  and 
that  she  is  not  liable  therefor  indirectly  or  otherwise,  nor  is  her  separate 
property  responsible  for  the  same. 

The  defense  is  a  general  denial,  and  the  averment  that  the  judgment  is 
legal,  the  plaintiff  having  been  joined  with  her  husband,  and  both  having 
made  default.  Judgment  was  rendered  in  favor  of  defendant,  and  plain- 
tiff appealed. 

In  the  suit  of  Hackett  y.  Washington  and  Wifey  both  defendants  were 
cited,  but  failing  to  appear,  the  interrogatories  on  facts  and  articles,  pro- 
pounded to  them  to  prove  the  correctness  of  the  account  sued  on  and  the 
liability  of  the  wife,  were  taken  as  confessed,  and  at  the  same  time  judg- 
ment was  rendered  against  them  in  soiido*  We  are  unable  to  find  in  the 
record  any  evidence  of  a  judgment  by  default  having  been  rendered  prior 
to  the  final  judgment;  nor  is  there  any  authorization  of  the  wife  by  her 
husband  or  the  Court  to  defend  the  suit.  No  valid  judgment  could  be 
rendered  against  her  under  such  circumstances,  not  being  qualified  to 
appear  in  the  suit.     C.  C.  123,  126.     C.  P.  118,  606. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed;  and 
it  is  now  ordered  that  there  be  judgment  in  favor  of  plaintiff  and  against 
the  defendant,  annulling  the  judgment  against  the  plaintiff  herein,  Mrs. 
L.  P.  Washington,  in  the  suit  of  0.  Hackett  v.  J.  G.  Washington  et  al,.  No. 
604,  on  the  docket  of  the  District  Court  for  the  parish  of  Livingston,  and 
that  defendants  pay  costs  in  both  suits. 


No.  1268. — James  Syjib  v.  Bbown  et  als. 

Wh«re  oevwrml  parties  endorse  a  promissory  note,  they  are  not  joint  suretiea  to  th0  hoUer,  but  eaoh 
one  is  severally  liable  to  him  for  the  whole  amount. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J* 
McVea  <fc  Hunter,  for  plaintiff  and  appellee.     J,  McVea,  for  defen- 
dant 

Tauaferbo,  J.  This  is  an  action  against  A.  Porter  Brown,  the  maker, 
and  Madison  Marsh  and  B.  M.  G.  Brown,  the  endorsers  of  two  promis- 
sory notes— the  one  for  ^500,  the  other  for  81,000,  with  interest.  The 
plaintiff  is  holder  under  the  endorsement  of  Marsh,  the  payee. 

The  defense  first  set  up  by  B.  M.  G.  Brown  was,  that  as  the  note  was 
not  protested  at  maturity,  he  has  lost  his  recourse  upon  Marsh,  and  is 
therefore  discharged.  He  then,  by  exception,  put  in  the  plea  of  division, 
alleging  that  he  is  merely  a  surety  endorser. 

Judgment  was  rendered  against  the  maker  and  B.  M.  G.  Brown,  in 
soiido,  for  the  amount  of  both  notes. 

B.  M.  G.  Brown  appealed. 
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Syme  v.  Brown  et  »!■. 


The  defense  is  clearly  untenable.  The  obligation  of  the  defendant  is 
not  that  of  a  joint  surety.  '*  If  several  persons  endorse  a  note,  they  are 
not  joint  sureties  to  the  holder,  but  eaoh  one  is  severally  liable  to  him." 
Bailey,  on  Bills,  p.  151. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Distinct  Court  be  affirmed,  with  costs  in  both  Courts. 


No.  1322. — T.  W.  Chahplin  r.  Mrs.  Elizabeth  Lee  and  her  Hubband. 

PUinllff  brings  suit  affainst  m  mftrried  wonuin,  on  «  promiasory  note,  alleged  to  be  given  for  her  own 
benefit,  and  join*  her  hoeband  in  the  auit.    A  jadgment  by  detealt  hftTing  been  aet  aside,  the  wife 
alone  filed  an  anawer.    No  atepa  were  taken  to  have  her  authorized  to  appear  in  Court  : 
Uefd— That  her  appeftrance  being  unauthorized,  the  judgment  must  be  reversed.    C.  C.  123. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Martin^  J. 
W,   a  Pipkin,   for  plaintiflf  and  appellee.     T,    C.    W.  Ellis   and 
Bradley y  for  defendant  and  appellant. 

Labauve,  J.  This  suit  is  brought  against  Mrs.  Elizabeth  Lee,  upon  a 
note  alleged  to  have  been  executed  by  her  for  her  own  benefit  and  in  her 
own  affairs,  and  under  the  authority  of  her  husband,  Benny  Lee,  who  is 
made  a  defendant  in  order  to  authorize  and  assist  his  wife  herein,  and  on 
his  failing  to  do  so,  plaintiff  prays  that  she  be  authorized  by  the  Court. 

Judgment  was  rendered  below  against  the  wife,  and  she  appealed. 

The  record  shows  that  the  defendants  failing  to  answer,  a  judgment  by 
default  was  rendered  against  them. 

Immediately  following,  we  find  this  entry  : 

*'  Ordered,  that  the  default  herein  be  set  aside,  and  limni/  Jjie  et  als., 
defendants,  have  leave  to  file  their  answer.  *' 

The  entries  and  setting  aside  of  default  are  not  dated. 

On  the  13th  of  November,  1866,  Mrs.  Elizabeth  Lee,  the  wife,  appeared 
alone  and  filed  an  answer  ;  nothing  in  the  record  shows  that  she  was  au- 
thorized by  her  husband  or  by  the  Court.  The  question  arises  whether 
she  was  authorized  to  appear  after  the  default,  under  the  authority  in 
9  An.  197,  where  the  suit  was  brought  against  the.  wife,  and  her  husband 
was  cited  with  her,  and  a  jadgment  by  default  was  entered  and  made  final, 
without  appearance ;  there,  this  Court  said,  that  the  tacit  issue  was  bind- 
ing upon  the  wife,  and  dispensed  with  authorization  of  the  Judge.  In 
the  case  at  bar,  the  judgment  by  default  being  set  aside,  carried  with  it 
the  tacit  issue  and  authority  ;  there  was,  then,  no  default  when  the  wife 
answered. 

But  the  case  in  1  A.  260,  Adle  v.  Auty  and  Husband,  is  exactly  in  point. 
The  suit  was  brought  against  the  wife  joining  her  husband ;  a  judgment 
by  default,  taken  against  both  defendants,  having  been  set  aside,  the  wife 
alone  filed  an  answer;  no  steps  taken  to  have  her  authorized  to  appear  in 
Court;  it  was  decided  that  she  was  not  authorized.  See  also  6  R.  78; 
9  B.  193;  3  A.  619;  10  A.  412;  12  A.  146.  We  are  of  opinion  that  the  wife 
was  not  authorized  to  appear,  and  that  the  judgment  rendered  against 
her  must  be  reversed. 
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Ghamplin  v.  Leo  et  al. 

This  want  of  authority  has  not  been  brought  to  our  notice  by  the  par- 
ties, but  as  such  proceedings  are  absohitely  null,  we  feel  bound,  ex  officio, 
to  notice  such  radical  omissions  and  give  parties  a  chance  to  correct 
them.     Robinson  v.  BuUer,  6  R.  78. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  reversed  and  annulled,  and  that  the  case  be  remanded  for  further  pro- 
ceedings according  to  law,  and  that  the  plaintiff  and  appellee  pay  costs  of 
appeal. 


No.  1193.— H.  ViAiiA  et  als.  v.  Euoene  D.  Burouieres. 

The  action  of  the  minor  affainst  hia  tutor,  respecting  the  acts  of  the  tutorship,  is  prescribed  by  four 
years,  to  begin  from  the  day  of  his  majority.    C.  C.  Art.  966. 

The  omission  of  the  tutor  to  render  an  aoconnt  of  his  tutorship,  does  not  prevent  prescription  from 
running,  and  judgment  creditors  may  avail  themselves  of  it. 

Prescription,  in  regard  to  claims  which  the  heir  may  have  against  the  succession,  runs  against  him- 
self, so  long  as  he  has  not  accepted  the  buccession  with  the  benefit  of  an  inventory,  and  his 
acceptance  as  beneficiary  heir  cannot  destroy  prescription  thus  acqaired  against  him  daring  the 
interval  of  the  opening  of  the  succession.    C.  C.  3492,  3493. 

I  PPEAL  from  the  District  Court,  Parish  of  Terrebonne,  GaieSf  J. 
OL     BiLsk  <ft  Goodcj  for  plaintiffs.     Johnson ^  BerauUy  Denis  and  Legendre, 
for  defendants. 

IiiSiiEY,  J.  The  plaintiffs,  Louise  Irma  Thibodaux,  Laura  Thibodanx, 
wife  of  Eugene  N.  Dutreil,  and  the  three  minor  children  of  Julie  Thibo- 
danx, represented  by  their  father  and  natural  tutor,  Hypolite  Viala,  claim 
to  be  creditors  of  the  succession  of  their  father,  H.  M.  Thibodaux,  in  the 
sum  of  fifteen  thousand  nine  hundred  and  sixty-five  dollars  and  twenty- 
cents,  their  inheritance  from  their  mother,  Louise  Ruhe,  who  died  May 
21st,  1847,  while  her  said  children  were  minors  and  which  amount  haying 
been,  as  they  aver,  received  for  them  by  their  father  and  natural  and 
confirmed  tutor,  they  now  claim  from  his  succession,  with  legal  interest 
from  their  respective  majorities,  with  a  legal  mortgage  on  the  property  of 
their  father's  estate,  to  the  extent  of  the  principal  and  interest  of  the  sum 
demanded.  Li  order,  however,  to  sustain  their  present  demand,  the 
plaintiffs  must  first  succeed  in  setting  aside  and  annulling  certain  acts  in 
the  shape  of  acquittances  and  releases  of  mortgage,  given  by  themselves 
to  their  father  and  tutor  in  his  lifetime,  and  this  is  mainly  the  object  of 
this  suit.  The  petition  accordingly  sets  forth  as  follows:  The  valuation 
of  the  property  depending  in  the  community  of  the  father  and  mother, 
as  shown  by  the  inventory  made  soon  after  her  death,  and  the  adjudication 
of  the  minors'  share  of  it  to  the  father;  also,  the  sums  brought  in  marriage 
by  the  spouses,  respectively. 

That  on  the  2d  October,  1850,  the  father  had  presented  to  the*Goart  an 
account  liquidating  the  community,  which  was  apparently  much  indebted, 
but  showing,  nevertheless,  a  balance  accruing  to  the  minors  of  $10,798. 

That  this  account  was  homologated  on  the  13th  November,  1850,  after 
the  rejection  of  a  single  item,  by  which  the  aforesaid  balance  was  increased 
to  910,965  50. 
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That  on  the  3l8t  of  March.  1857,  by  notarial  act,  the  three  daughters, 
Irma  and  tTulie,  as  well  as  Lanra,  already  wife  of  Dutreil,  and  by  him 
authorized  and  assisted  iu  the  act,  declared  themselves  of  lawful  age ; 
acknowledged  that  an  account  of  their  maternal  inheritance  had  been 
rendered  by  their  father  and  homologated  more  than  ten  days  previously 
in  the  suit  No.  699  of  the  docket  of  the  District  Court  of  Terrebonne, 
and  that  they  have  examined  the  said  account  and  vouchers,  and  found 
the  same  correct;  that  they  approved  and  satisfied  the  homologation  of 
it;  that  according  to  it  the  sum  coming  to  them  was  810,793  or  $3,597  60 
to  each. 

They  further  say  that,  whereas  they  have  for  the  security  of  it  a  special 
mortgage  on  certain  property  of  their  father,  which  they  describe,  they 
desire  to  release  that  mortgage;  and  their  father,  also  appearing  in  the 
act,  declares  that  in  consideration  of  that  release,  he  gives  his  children 
another  mortgage  on  other  property  described  in  the  act,  to  secure  the 
aforesaid  balance  still  due  them.  Before  doing  this  act,  the  parties  also 
declare  that  by  the  judgment  of  homologation  of  the  account  above 
mentioned,  the  sum  due  the  minors  had  been  erroneously  fixed  at 
;$10,965  50,  and  authorize  its  reduction  to  the  true  amount  of  $10,798. 

That  by  another  act  of  the  10th  April,  1857,  the  same  parties  again 
appeared,  and  reciting  once  again  that  pursuant  to  the  account  rendered 
by  their  father  and  tutor  in  suit  No.  699  of  the  District  Court  of  Terre- 
bonne, the  balance  in  their  favor  was  S10,793,  but  that  it  had  been  by  the 
decree  of  homologation  of  said  account  increased  to  ^10,965  50:  they 
covenant  and  agree  that  the  former  is  the  true  amount,  and  they  then 
declare  that  they  have  each  that  day  received  from  their  father  the  sum 
of  $3,597  60,  accruing  to  each,  and  in  consideration  of  that  payment 
they  grant  full  acquittance  of  all  dues  and  release  of  mortgage. 

The  petition  then  avers  the  amount  above  mentioned  to  be  erroneous, 
and  the  judgment  of  homologation  to  be  only  provisional,  and  not  con- 
clusive upon  the  minors;  and,  particularly,  that  the  account  was  not 
properly  supported  by  vouchers ;  also,  that  the  acts  of  31st  March 
and  10th  April  are  null,  for  this: 

1.  Non-compliance  with  formalities  prescribed  by  C.  C.  Art.  355,  by 
reason  whereof  the  minors  had  no  knowledge  of  the  true  state  of  their 
accounts  with  their  tutor. 

2.  That  no  money  was  ever  paid  as  stated  in  the  said  acts. 

3.  That  Jvlie  was  still  a  minor  when  these  acts  were  executed;  and  that 
Mrs.  Dutreil,  though  emancipated  by  marriage,  was  still  under  age  at 
the  time,  and  could  only  bind  herself  to  the  extent  of  one  year's  income. 

It  is  by  a  proposed  rejection  of  certain  items  of  the  tutor's  account, 
rendered  in  the  suit  No.  699,  and  homologated  by  the  decree  of  2d 
November,  1850,  that  the  petition  assumes  to  raise  the  balance  due  to 
$15,965  25  instead  of  $10,793,  and  it  concludes  by  asking  that  the  amount 
be  thus  eslablished  anew;  the  acts  of  3l8t  March  and  10th  April,  1857, 
be  annulled,  and  the  plaintiffs  recognized  as  creditors  for  that  sum,  with 
interest,  and  the  tacit  legal  mortgage  on  all  the  property  of  the  estate. 

The  administrator,  by  his  answer,  resists  all  the  plaintiffs'  pretensions, 
and  insists  on  the  correctness  and  validity  of  the  amounts  and  cosis 
attaoked,  it  opposes  to  the  claims  of  the  plaintiffs  the  preaoription  of  fbor 
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and  five  years,  and,  finally,  sets  up  in  reduction  of  any  amount  they 
might  recover,  certain  sums  of  money  advanced  them  by  himself  out  of 
the  estate  now  largely  insolvent,  at  a  time  when  it  was  not  suspected  of 
being  so. 

The  intervenors.  Perry,  in  his  own  right  and  as  syndic  of  the  creditors 
of  Lobit  k  Charpentier,  and  Lobit  &  Charpentier  show  themselves  to  be 
creditors  of  the  estate  of  H.  M.  Thibodaux,  for  large  amounts  to  secure 
which  the  deceased  had  given  mortgages  on  the  ijroperty  left  at  his  death 
and  composing  his  estate. 

They  allege  the  insolvency  of  the  estate,  the  appraised  value  of  the 
property  in  its  present  condition  being  less  than  the  amount  claimed  by 
the  present  plaintiffs.  On  these  grounds  the  intervenors  rest  their  right 
to  come  in  and  resist  the  claim  of  the  plaintiffs,  which  they  do  by  averring 
the  binding  force  of  the  account  and  of  the  acts  of  the  31st  March  and 
10th  April,  1857,  which  the  plaintiffs  seek  to  annul  and  avoid. 

They  further  plead,  as  does  the  representative  of  the  estate,  the  pre- 
scription of  four  and  live  years  as  a  complete  bar  to  any  such  claims  as 
those  set  up  by  the  plaintiffs.  After  a  trial  contradictorily  in  the  District 
Court,  there  was  a  judgment  against  the  plaintiffs,  rejecting  their  claim 
in  tolo*  The  judge  a  quo  did  not  pass  upon  the  question  of  prescription, 
but  went  into  an  examination  of  tlie  merits,  and  saw  in  the  evidence  no 
ground  to  impugn  the  fairness  of  the  settlement  made  by  the  plaintiffs 
with  their  father. 

He  was  satisfied  with  the  proofs  of  the  satisfaction  and  payment  of  the 
plaintiffs*  claims — proofs  furnished  by  their  own  acts,  viz :  those  of  31st 
March  and  10th  April,  1857,  and  an  act  of  October,  1858. 

The  plea  of  prescription  is  earnestly  relied  upon  in  this  Court,  and  as 
it  is  the  first  question  in  order,  one  which,  if  maintainable,  will  tend  to 
pat  an  end  to  the  plaintiffs'  action,  it  will  be  first  examined. 

The  action  of  the  minor  against  his  tutor,  respecting  the  acts  of  the 
tutorship  is  prescribed  by  four  years,  to  begin  from  the  day  of  his  majo' 
rity.  Civil  Code,  Art.  356.  Gilbert  v.  Mer'riam,  2  An.  162;  Bonnafanne  v. 
Wea,  10  An.  658;  Odile  (Jourdam  v.  Davenpoi%  10  Rob.  174. 

Daring  that  delay,  the  minor  arrived  at  the  age  of  majority  may  sue 
his  tutor  for  an  account  of  tutorship  (Coinitiarc/ere  v.  G^o/Zy,  6  La.  161); 
or  he  may  sue  to  annul  settlements  made  with  his  tutor  not  in  strict  ac- 
cordance with  the  requisitions  of  law.  C.  C.  355.  Tutorship  of  Francis 
Hacket  and  another,  minors,  4  Rob.  297. 

This  prescription  runs  whether  the  tutor  has  rendered  any  account  or 
not,  and  his  entire  omission  to  do  so  does  not  prevent  the  prescription 
from  running.  Successinn  of  McGill,  (5  An.  345.  And  judgment  creditors 
can  avaQ  themselves  of  it.  Civil  Code,  3429.  Pothier  on  Obligations, 
700.     Troplong  on  Prescription,  100,  et  shj.     6  An.  345. 

Are  the  facts  of  this  case  such  as  to  bring  the  plaintiffs  within  the  scope 
of  these  authorities,  and  do  they  support  the  plea  of  the  prescription  of 
four  years  ? 

The  family  record  of  births  and  deaths,  which  the  plaintiffs  have  them- 
selves offered  in  evidence,  explained  by  a  witness,  gives  the  ages  respect- 
ively of  Louise  Irma,  of  iMura,  and  of  Julie  Briyeite, 

Louise  Irmn  was  born  on  the  11th  February,  1836.     She,  consequently, 
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attained  her  majority  on  the  11th  February,  1857,  and  she  was  of  full  age 
when  the  acts  of  31st  March  and  10th  April  were  passed. 

Prescription  was  therefore  acquired  against  her  on  the  11th  February, 
1861. 

Laura,  the  wife  of  Dutreil,  was  emancipated  by  marriage  when  the  acts 
attacked  were  executed,  but  prescription  only  commenced  running  against 
her  from  the  day  of  her  majority,  or  from  tlie  day  on  which  she  was  dis- 
pensed by  law  with  the  time  necessary  to  attain  her  majority,  and  this 
last  event  occurred  on  the  15th  February,  1858.  The  time  of  prescription 
as  to  her  would,  therefore,  if  not  suspended,  expire  on  the  15th  Febru- 
ary, 1862.     Her  action  was  instituted  on  the  16th  January,  1866. 

One  of  the  grounds  assigned  for  a  suspension  of  prescription  against 
Mrs.  Dutreil  is,  that  on  the  11th  April,  1857,  the  day  after  the  settlement 
between  the  tutors  and  the  minors  was  made,  the  tutor  executed  his  four 
promissory  notes  in  favor  of  E.  N.  Dutreil,  the  husband  of  Laura,  and 
that  these  notes  were  given  in  part  representation  of  the  amount  due  by 
the  tutor  to  Mr.  Dutreil's  wife  ;  that  if  Mrs.  Dutreil  had  instituted  this 
suit,  the  tutor  would  doubtless  have  claimed  the  cancellation  of  theso 
notes,  and  thus  the  action  of  the  wife  would  have  been  prejudicial  to  the 
husband  ;  and  such  being  the  case,  prescription  did  not  run  against  her.** 
See  Civil  Code,  3491. 

There  is  no  sufficient  evidence  in  the  record  to  connect  the  notes  al- 
luded to  with  that  settlement.  The  proof  furnished  with  that  view  is  all 
of  a  negative  and  unsatisfactory  character,  and  does  not  warrant  the  ap- 
plication of  the  Article  of  the  Code  relied  upon. 

The  other  grounds  set  up  for  the  suspension  of  prescription  will  be 
prefsently  adverted  to. 

Jtdie  or  Brigelte,  wife  of  Viala  and  the  mother  of  his  minor  children, 
whom  he  represents  in  this  suit,  was  born  on  the  25th  May,  1837.  She 
attained  her  majority  on  the  25th  May,  1858,  and  she  died  on  the  16th 
April,  1863.  Prescription,  unless  suspended,  was  acquired  against  her 
on  the  25th  May,  1862. 

No  legal  reason  is  shown  in  the  record  why  Laura  and  Julie  could  not 
have  prosecuted  their  present  action  within  and  up  to  the  periods  when 
prescription  against  each  of  them  was  completed. 

It  is,  however,  contended  that,  in  any  contingency,  all  prescription  wad 
suspended,  and  did  not  run  against  the  plaintififs,  in  consequence  of  thei 
death  of  H.  M.  Thibodaux,  their  tutor,  on  the  5th  March,  18G1,  less  than 
four  years  after  the  settlement,  and  that  they,  having  accepted  his  succes- 
sion, with  benefit  of  inventory,  became  his  beneficiary  heirs,  against 
whom  prescription  does  not  run.     Sec  Art.  341)2,  ^  1,  Civil  Code. 

The  succession  of  H.  M.  Thibodaux  was  so  accepted  by  his  children, 
the  plaintiffs,  in  March,  1864;  and  it  becomes  necessary  to  interpret,  for 
the  first  time,  the  paragraph  of  the  Article  of  the  Code  referred  to  above, 
which  provides  that  **  prescription  does  not  run  against  a  beneficiary  heir 
with  respect  to  the  debt  due  him  by  the  estate." 

Reading  this  Article  in  connection  with  Article  3493  C.  C,  which  corre- 
sponds textually  with  Articles  2258  and  2259  of  the  Code  Napoleon,  and 
aided  by  the  lights  furnished  by  the  Courts  in  France  and  the  commen- 
tators of  the  latter  Code,  wo  arc  not  embarrassed  in  reaching  the  conclu- 
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sion  that  there  is  only  n  suspension  of  i^rescription,  under  Article  3429, 
in  favor  of  beneficiary  heirs,  from  the  time  of  the  express  acceptanco  of  a 
succession  under  the  benefit  of  an  inventory. 

In  the  case  of  Brulon  v.  Folletlt  Journal  du  Palais  for  1838,  page  (J38,  a 
decision  was  rendered,  on  a  state  of  facts  and  of  law,  precisely  unaloj^ous 
to  that  presented  here,  to  the  effect  that  **  prescription  in  regard  to  claimj^ 
which  the  heir  may  have  against  the  succession,  runs  against  liimself  so 
long  as  he  lias  not  accepted  the  succession  with  the  benefit  of  an  inven- 
tory, and  his  acceptance  as  beneficiary  heir  cannot  destroy  prescription 
thus  acquired  against  him  during  the  interval  of  the  opening  of  the  suc- 
cession/' See  also  Mou$S(ird  \.  ValetU'  ef  /iojim/o/zf/,  Journal  du  Palais 
1849,  vol.  2,  G50.  Troplong  on  Pre.scription,  commenting  on  Articles 
2258  and  225U  C.  N.,  and  Duranton  on  the  same  Articles,  Nos.  31rt  and 
322. 

The  plaintiiTs  are  not  included  in  any  of  the  exceptions  established  by 
law  to  suspend  the  course  of  prescription  against  them. 

Considering  the  plaintiffs*  action  prescribed,  we  have  not  examined  any 
of  the  other  questions  presented  by  the  pleadings. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  jml^ment  of 
the  District  Court  be  nnd  the  same  is  hereby  affirmed,  at  the  cost.^  of  the 
plaintiffs  and  appellants.  i*^ 


/■• 
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Nofe.  880  and  885. — George  S.  Lacey  p.  Widow  Davis  Lanaux,  Tutrii^.T^  -     f  •     ^ 

A.  LAVIS.SON  p.  Same.  "-.  ^"^ 

The  aad«r-tator  is  not  personally  liable  for  expenees  of  litigation  in  a  nuit  brought  by  him  for  the  re- 
moval of  thetntor,  and  in  proceedings  on  opposition  to  the  tutor'n  acconnt  of  adminiittraticn, 
nnlesa  he  acted  in  bad  faith. 

Failure  does  not  of  it«elf  prove  bad  faith. 

The  fees  of  coanncl  in  Nuch  ca.He»  do  not  depend  on  succckh,  and  are  to  Ik:  paid  b>'  the  estate  of  the 
mtr.or- 

\PPEAL  from  the  Third  District  Court  of  New  Orleans,  F*-%)tn's,  ./. 
E.  Vr.  Huntimjlon,  for  plaintiff  and  appelknt.  C.  J}ufnnr  and  E. 
Bennudez,  for  defendant  and  appellee. 

liowEiiii,  J.  These  tvo  suits  are  instituted  to  recover  of  defendant,  as 
tutrix,  the  fees  of  counsel  employed  by  the  under- tutor,  in  an  action  to 
tleprive  the  defendant  of  the  tutorship  and  to  oppose  an  account  i)i  lit  r 
administration,  filed  by  her  under  an  order  of  Court,  in  both  of  which 
proceedings  the  under-tutor  failed,  except  in  an  unimport.ant  item  of  in- 
terest iu  tlie  account. 

The  defense  is,  that  the  proceeding  on  the  part  of  the  under-tutor 
was  indiscreeiy  it?itiecessarif,  and  injurious  to  the  minor's  iuteresls.  and  util 
being  authorized  to  employ  counsel,  and  their  services  not  inuring  t<>  ti)>« 
advantage  of  the  minor,  he  alone  is  personally  responsible  for  sue  ii 
services. 

It  is  not  denied  that,  if  the  proceedings  instituted  by  the  under-tutt)r 
had  be«n  successful,  the  oistate  of  the  minor  would  have  been  liable  fov 
20 
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fees  of  counsel  therein;  and  the  question  is  presented,  who  is  responsible 
for  the  fees,  as  the  litigation  has  terminated  in  favor  of  the  tutrix  ? 

The  law  provides  that  the  under-tiitor  may  prosecute  the  removal  of 
the  tutor  when  the  Judge  shall  think  there  is  iirobabic  cause  for  removal, 
and  permits  the  accounts  of  tutors  to  be  homologated  contradictorily 
with  the  under-tutor  (see  C.  P.  1016;  Acts  1855,  p.  40),  which  necessitate 
the  employment  of  counsel.  5  A.  165.  We  do  not  uudei*stand  that  the 
compensation  of  counsel  in  such  cases  depends  on  huccchs  ;  and,  ns  the 
under-tutor  receives  no  compensation  and  has  no  direct  pecuniary  inter- 
est in  the  result,  we  think  he  cannot  bo  held  liable  in  case  of  faihiro,  un- 
less, indeed,  it  appear  that  he  acted  in  bad  faith.  His  being  unable  to 
make  the  cause,  which  the  Judge  considered  probable,  a  positive  nnd 
successful  one,  does  not  of  itself  prove  bad  faith.  And  so  in  his  inability 
to  establish  his  opposition  to  an  account.  The  i)roceediugs  in  each  cnse 
are  under  the  eye  of  the  Judge,  who  can  easily  detect  any  improper  prac- 
tice, and  protect  the  interests  of  the  minor  and  tutor  by  dismissal  or 
otherwise.  Great  watchfulness,  discretion  and  delicacy  are  to  be  «»xer- 
cised  by  Courts  in  such  matters  ;  and  although  the  proceedings  in  ques- 
tion may  have  been  unduly  protracted  and  complicated,  Ave  do  not  con* 
sider  them  unwarranted  or  unauthorized  on  the  part  of  the  under-tutor, 
and  we  are  of  opinion  that  his  counsel  should  be  reasonably  compensated. 

Upon  an  examination  of  the  questions  properly  involved  in  the  plead- 
ings, under  the  law  applicable  to  such  proceedings,  the  amount  of  legal 
skill  and  labor  required,  and  the  opinions  of  the  two  District  Judges,  be- 
fore whom  the  proceedings  were  conducted,  we  have  come  to  the  conclu- 
sion that  a  fee  of  one  thousand  dollars  each  will  be  a  fair  and  just  reward 
to  the  plaintiffs,  to  be  paid  by  the  minor,  now  emancipated  and  made  a 
party  defendant. 

It  is  therefore  ordered,  that  the  judgment  of  the  lower  C<>nrt  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and  it  is  now  ordered  that  plain- 
tiff recover  of  Amelia  Rixner,  a  minor  emancipated,  the  sum  of  31,000, 
with  costs  in  both  Courts. 

[Same  judgment  in  each  case.] 


No.  271.— M.  Stmon  r.   F.  Ijeovoia). 

The  goods  of  ft  debtor  being  seized  by  his  judgment  creditor,  upon  promiwn  k>aj*eil  b.v  thoir  otrner  to 
Another  party,  ftnd  the  landlord  having  intervened  by  third  opposition,  and  had  the  goods  provi- 
sionally seized  for  rent  and  the  proceeds  of  sale  being  adjadgod  to  liira,  tho  original  judgni«»iit 
creditor  has  his  remedy  against  the  principal  lessee  for  the  amount  of  hit  judgment  to  the  extent 
that  the  proceeds  of  the  sale  were  applied  to  the  eztinguifthment  of  tho  landlord's  claim. 

The  defendant,  having  confessed  judgment  on  the  landlord's  opposition,  cannot  aftenvards  maintain 
that  he  was  not  the  real  lessee. 

I  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
J\.     r.  F.  <ft  /.  B,  Cotton,  for  plaintiff  and  appellant.     7\   L.  Umhf,  for 
defendant  and  appellee. 

TAiiiAFEBBo,  J.     In  1860,  Simon  k  Frank,  (whose  assignee  the  present 
plaintiff  is)  having  obtained  a  judgment  against  Charles  Goldenberg^ 
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issued  execution,  and  seized  a  stock  of  merchandise  belonging  to  Golden- 
berg.  The  goods  seized  were  in  a  house  leased  to  the  defendant  in  this 
case  by  C.  M.  Conrad.  Af  tpr  the  seizure,  Conrad  filed  his  third  opposi- 
tion, and  obtained  a  provisional  seizure  of  the  same  goods  claiming  to  be 
paid  by  preference  out  of  the  proceeds  of  the  sale  ($355)  due  him  as 
lessor  of  the  house  in  which  the  goods  were  found  and  seized.  The  entire 
proceeds  of  t!ie  sule  (S-VSJ  40)  were  appropriated  to  the  lessor's  chiim, 
leaving  nothing  for  tho  plaiiitifTs  execution.  The  htigation  arising  from 
these  matters,  was  brftiri'  this  Court  in  April,  18G(),  in  the  case  of  Simon 
<fr  Frank  v.  Chftr/es  (wubl^nhp.vf/;  (\  M.  Omrml^  Intervenor,  and  is  found 
reported  in  15th  Annual,  p.  229. 

In  that  case  the  Court  said:  **  There  is  no  doubt  in  our  mind  that  the 
defendant  Goldenberg,  occupied  at  the  time,  the  whole  house  leased  as 
aforesaid  by  the  third  opponent  to  Leopold,  and  that  the  goods  seized 
belonged  to  him;  iu  f net  a  portion  of  said  goods  had  by  him  been  pur- 
fliased  from  plain till-j.  The  defendant,  no  doubt,  for  the  purpose  of 
defeating  the  claim  <»f  \\\v  plaintiffs,  did  not  see  fit  to  disclose  the  title 
under  which  ho  occnpi«*d  tlio  premises;  for  had  it  been  as  sub-lessee,  the 
property  seized  wo:ild  «»idy  have  been  subject  to  the  privilege  of  the 
lessor  to  the  extent  of  liis  indebtedness  to  the  principal  lessee.  Civil 
Code,  2676.  Where.us,  u»i'L;r  the  interpretation  given  to  the  Articles  267.") 
and  2677  of  the  Code,  tlie  privileji^e  covers  all  the  movables  seized  to  llie 
full  amount  of  the  rent.  11  L.  499.  G  K.  293.  The  principal  lessee  is 
not  before  us  in  a  more  fnvorable  light;  for,  having  failed  to  show  owner- 
ship in  himself,  he,  nevrrl'.jeless,  suffered  the  proceeds  of  the  sale  to  go 
to  the  extinguishment  of  liis  own  debt.  The  peculiar  eircumstsinces  of 
this  case  are  such  that  wt»  will  make  a  reser\'ation  in  favor  of  the  plaintiffs 
in  our  decree." 

The  Court,  acc()rdin;;ly.  iu  its  judgment  decreed  **that  the  rights  of 
action  of  the  plaintiffs,  Simon  ik  Frank,  if  any  they  have,  to  recover 
back  the  amount  of  the  :ibove  judgment  from  Frederick  Leo])old,  be 
reserved." 

Soon  after  the  decree  was  rendered  the  present  suit  was  instituted  by 
Simon,  the  assigue  •  of  tlie  plaintiffs  in  the  former  suit  against  Leopold, 
the  present  defendant.  The  petition  charges  the  defendant  and  Cxohler- 
berg  with  having  fornicd  a  fraudulent  combination  to  defeat  the  plainlitV«' 
claim  again.st  (roldful.rrg.  The  answer  is  a  general  denial.  JudguiiMit 
was  rendered  against  the  plaintiffs,  and  they  have  appealed. 

Goldenberg,  the  defendant  in  the  original  suit  w^e  have  referred  to,  and 
Leopold,  the  original  lessee  of  the  building  iu  which  Goldenberg^s  goods 
were  found,  were  all,  well  as  the  original  plaintiffs,  made  parties  by  the 
third  opponent  claiming  the  proceeds  of  the  sale  of  the  goods.  Leopold 
and  Goldenberg  accepted  service.  The  former  admitted  his  indebtedness 
as  alleged,  and  confessed  judgment ;  the  latter  admitted  the  allegations 
to  be  true.  Here  then  is  the  judicial  confession  of  the  defendant:  that 
he  owed  the  lessor  the  sum  he  claimed  as  due  him  on  the  lease  ;  and  we 
have  seen  that  the  stock  of  merchandise  belonging  to  Goldenberg  found 
on  thaleased  premises,  went  to  discharge  ^ro /a/ito  the  rent  due.  Golden- 
berg ieems  easily  to  have  acquiesced  in  the  matter  of  having  the  proceeds 
of  his  merohandise  seized  \>j  his  creditors,  appropriated  to  the  payment 
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of  the  lessor'H  pnvilege  inRtead  of  being  applied  towards  the  paymeDt  of 
his  own  creditors. 

The  judge  a  <iun  was  inclined  to  think  Goldenberg  Uie  real  lessee,  as 
the  leased  premises  seems  to  have  been  occnpied  by  him  during  the 
whole  period  of  the  lease,  (xoldenberg,  it  is  true,  held  from  Conrad  a 
written  lease  which  expired  in  1857,  but  prior  to  its  expiration  it  was 
transferred  to  Leopold,  and  at  its  expiration  it  wivs  verbally  renewed  to 
him  until  November,  1858.  The  amount  claimed  by  the  lessor,  Ijeopold 
was  obligated  to  him  to  pay,  and  having  confessed  judgment  for  it,  he 
ought  to  be*  considered  the  real  debtor.  The  evidence  in  the  record 
bofori*  us  tends  still  further  to  mystify  the  character  of  the  relations  that 
existed  between  the  present  defendant  and  Goldenberg,  rather  than  to 
explain  them;  and  we  are  left  not  free  from  doubt  as  to  the  fairness  of 
their  course  towards  the  plaintififs.  We  think,  therefore,  that  the  plain-' 
tiff  should  have  judgment  against  the  defendant  for  whatever  portion  of 
the  proc(^eds  of  the  merchandise  seized  under  the  plaintiff's  execution, 
that  was  applied  towards  the  payment  of  the  superior  claim  of  the  lessor. 
Garcia,  the  agent  of  Coni*ad,  the  lessor,  testifies  that  the  claim  for  rent 
was  fully  satisfied ;  that  he  received  of  the  whole  amount  (#387  90)  the 
sum  of  $148  35  from  Leopold,  and  the  remainder  being  3244  55,  from 
the  sheriff,  under  the  decree  of  the  Supreme  Court  rendered  in  April, 
1860,  in  the  case  of  Simon  &  Frnnl-  v.  Charlea  GnUfenbeiy,  C.  M.  ConraiL 
liitervenor.     15th  An.  p.  229. 

An  exhibit  of  this  settlement  is  appended  to  the  evidence  given  by  the 
agent.  It  bears  date  25th  January,  1861.  The  agent  states  that  he 
received  the  money  paid  by  the  sheriff  about  a  month  previous  to  the 
payment  by  Leopold. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Distri(>t  Court  be  annulled,  avoided  and  reversed.  It  is  further  ordered, 
adjudged  and  decreed,  that  the  plaintiff,  M.  Simon,  in  his  representative 
capacity  of  as.signoo  of  Simon  k  Frank,  recover  from  the  defendant 
Frederick  lieopold,  the  sum  of  two  hundred  and  forty-four  dollars  and 
fifty-five  cents,  with  live  per  cent,  interest  thereon  from  the  8th  day  of 
May,  1858;  the  defendant  and  appellee  paying  costs  in  both  Courts. 

Howell,  J.  recused. 


Xo.  873.— Miw.  C.  Shaw  r.  J.  S.  &  R.  E.  Neal. 

Notice  of  protest  dopokited  in  the  post-office  at  Now  OrIeAn«.  La.,  during  the  time  it  was  in  the  pon- 
M'ssion  of  rob(>]K  in  arms  against  the  Guvernmint  of  the  United  States,  addressed  to  an  eodorwr 
rpsiding  in  the  town  of  Madison.  Indiana,  is  no  notice  to  thpendnni«*r.  the  mail  service  between 
the  two  places  >>ein«  interrupted  by  the  war. 

To  bind  the  endorser,  the  holder  should  havo  sent  the  notice  as  <i.>.>n  a'>  communication  was  opened 
between  the  two  points. 

lu  the  absence  of  any  proof,  the  Court  will  pratume  tUat  the  endornement  was  made  before  bostilities 
commenced  between  the  United  Ftates  and  a  portion  of  her  citizens  onira«red  in  armed  rebellion 
against  tlieir  government 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard.  J. 
Hm^-iiou  it  HufUori,  for  plaintiff  and  appellee.     Egglesion  cfc  Hart^  tot 
defendants  and  appellants. 
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Htman,  C.  J.  Defendants  are  appellants  from  a  judgment  rendered 
against  them  as  endorsers  of  a  promissory  note. 

The  note  was  dated  at  New  Orleans,  April  6th,  1861,  and  was  made  pay- 
able to  the  order  of  defendants  at  the  counting-house  of  Messrs.  Hillard, 
Summers  &  Co.,  in  said  city,  on  the  Ist  March,  1862. 

It  was  endorsed  by  defendants.  On  its  maturity  it  was  presented  for 
payment  at  the  place  where  it  was  made  payable,  and  was  protested  for 
non-payment. 

The  notary  who  protested  the  note  put,  on  the  day  of  its  protest,  a  writ- 
ten notice  of  protest  in  the  post-office  at  New  Orleans,  addressed  to  defen- 
dants at  Madison,  in  the  State  of  Indiana,  their  residence. 

At  the  time  of  protest  New  Orleans  was  in  the  possession  of  rebels, 
and  the  post-office  was  under  their  control. 

It  was  then  impossible  for  mail  communication  to  exist  between  New 
Orleans  and  Madison  in  Indiana,  and  the  putting  the  notice  of  protest  in 
the  New  Orleans  post-office  was  a  vain  act. 

No  notice  could  reach  defendants  by  thus  depositing  the  notice. 

To  hold  the  endorsers  bound,  the  plaintiff  should  have  (as  soon  as  com- 
munication was  opened  by  the  captnr<^  of  New  Orleans)  sent  notice  of  the 
dishonor  of  the  note  to  them.  There  is  no  evidence  that  she  has  sent 
such  notice. 

Plaintiff  assumed  in  argument,  as  if  proved,  that  when  defendants  en- 
dorsed the  note  they  were  in  territory  occupied  by  rebels  in  war  against 
the  Government  of  the  United  States,  and  that  they,  before  its  maturity, 
removed  from  the  territory  so  occupied  to  their  residence,  a  part  of  the 
United  States  not  in  the  possession  of  rebels  ;  and  she  contends  that,  as 
defendants  endorsed  the  note  in  a  territory  occupied  by  rebels,  they  should 
have  remained  therein  to  receive  notice  of  its  dishonor;  and  that  they, 
not  having  done  so,  but  having  removed  to  a  part  of  the  United  States 
where,  by  reason  of  the  war,  notice  of  the  protest  of  the  note  at  its  ma- 
turity could  not  then  be  sent  to  them,  are  bound  as  if  notice  had  been 
transmitted  to  them. 

The  note  was  made  before  there  were  hostilities  between  the  govern- 
ment and  its  citizens,  and  it  cannot  be  said  that  there  was  a  war  between 
rebels  and  government  before  hostilities  commenced. 

It  is  not  proved  when  defendants  endorsed  the  note — whether  before  or 
alter  hostilities  commenced — and,  without  proof,  wc  cannot  presume  that 
they  endorsed  it  after  the  commencement  of  hostilities. 

It  will  be  proper  to  decide  on  the  position  assumed  by  plaintiff  when 
facts  are  proved  in  a  case  that  require  an  examination  of  the  position. 

It  is  decreed  that  the  judgment  rendered  in  this  case  by  the  District 
Court  be  annulled,  avoided  and  reversed. 

It  is  further  decreed,  that  the  suit  be  dismissed. 

The  plaintiff  to  pay  all  costs. 
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122   _3      xo.  1104.— J.  B.  &  W.  K.  Humphreys  r.  S.  Browne  and  Thos.  J.  Burke, 

Sherifl". 

Th«  order  renderodon  executory  procens  is  not  such  a  juUitmont  a«  will  hrve  tho  effect  of  the  Ihiair 

adjodired.    It^n  jHtHmti  is  not  thereby  established. 
The  military  order,  staj'inc  proceedinK**  affainst  tho  property  advertised  for  sale,  un  the  .tUt  January. 

1866^  when  notified  to  the  sheriff,  put  an  end  to  that  sale.  It  was  an  injunction  issued  by  paramount 

authority,  and  the  subsequent  revocation  of  the  order  did  not  anthorizo  the  sale  tu  be  made  without 

a  new  advertisement. 
The  fact  that  a  person,  whobe  prnpurty  was  bcniK  sold  at  judicial  .tnle.  was  priisunt  at  tlit*  sale  anU  did 

not  object  thereto,  is  not  a  waiver  of  logal  formalities 
A  leaae  aijrned  by  an  ajcont  can  have  no  etfdct  as  proof  until  tho  a;rency  i^*  shown  by  evidduce  of  e^ual 

dignity. 

A  PPEAL  from  District  Court,  Parish  of  St.  John  the  Baptist,  Uenuraia,  J. 
xTL  F.  Filleul^  for  plaintiffs  unci  appelhiuts.  Johnson,  Duma,  Heranlt  d: 
Leyendre,  and  Buchanan  &  (rllniore,  for  defoudants. 

Howell,  J.  Plaintiffs  sut^  to  annul  an  order  of  seizure  and  sale  issued 
against  them  and  the  sale,  on  the  4:th  November,  1865,  of  their  property 
in  pursuance  thereof,  to  defendant  Browne,  on  the  grounds  :  1.  That 
tho  act  of  mortgage,  having  boeu  passed  before  a  notjiry  who  derived  his 
authority  from  a  rebel  governor,  cannot  sustain  tho  executory  jjrocess. 

2.  That  the  consideration  of  the  contract  was  Coufederate  treasury  notes. 

3.  That  tho  notice  required  by  Article  785,  C.  P.,  is  insufficient  in  not 
stating  to  whom  and  where  the  debt  should  be  paid.  4.  That  one  of  the 
plaintiffs  did  not  receive  three  days'  notice  as  required  by  said  article.  5. 
That  no  list  or  enumeration  of  the  property  seized  was  made  by  the  sheriff 
and  served  on  plaintiffs,  or  embraced  in  his  return  according  to  Arts.  65i 
and  702,  C.  P.  6.  That  the  advertisements  did  not  contnin  a  full  and 
correct  description  or  enumeration  of  the  different  artichss  seized  with 
the  plantation.  7.  That  the  return  of  the  sheriff  is  false  and  fraudulent 
in  not  mentioning  the  suspension  on  the  27th  October,  1865,  of  the  sale 
advertised  for  the  4th  November,  1865,  by  the  order  of  Maj.  Gen.  Canby, 
by  which  all  proceedings  in  any  of  the  civil  courts  of  the  State,  looking 
to  the  sale  of  said  property,  Avere  stayed  until  2lst  January,  1866,  by 
reason  of  which  unlawful  acts,  the  defendant  Browne,  assisted  by  Burke, 
the  sheriff,  was  enabled  to  buy  for  J{?11,0()0  property  worth  over  $40,000, 
and  got  possession  of  articles  on  the  plantation  not  seized  and  advertised, 
such  as  com,  wood,  mules,  carts,  plows  and  sugar  cane,  worth  in  all 
817,000. 

The  right  of  action  for  fruits  and  revenues,  and  all  damages,  is  reserved. 

The  defendant  Browne  filed  a  general  denial,  with  an  affirmation  of  all 
the  executory  proceedings  and  the  averments ;  that  said  proceedings  were 
instituted  at  the  solicitation  of  plaintiffs,  who  never  communicated  to  him 
or  the  sheriff  the  said  military  order  of  suspension;  but  having  learned 
it  accidentally  he  procured  its  revocation  prior  to  the  day  of  sale;  that  if 
any  irregularities  exist,  they  have  been  waived  and  cured  by  the  acts  and 
declarations  of  the  plaintiffs,  who  were  present  at  and  ratified  the  sale; 
that  J.  B.  Humphreys,  one  of  the  plaintiffs,  through  an  agent,  leased 
jointly  with  T.  J.  Burke,  one  of  the  defendants,  the  plantation  in  contro' 
yergy  from  the  purchaser,  Browne;  that  to  deprive  the  latter  of  the 
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testimoDy  of  said  Bourke,  .slioriff,  plaintifTs  illogaly  mndo  him  a  co-defen- 
dant, and  that  respondent  is  entitled  to  si  severance  and  separate  trial. 

The  sheiiff  made  snbstantiull}'  the  same  defense.  In  a  supplemental 
answer.  Brown  averred  that  the  consideration  of  the  contract  inured  to 
the  benefit  of  x^laintiffs,  in  extinguishing  an  equal  amount  of  debts  due 
by  them,  and  on  the  trial  he  filed  the  plea  of  res  jitdicaUi  as  to  the 
demand  for  the  nullity  or  rescission  of  the  order  of  seizure  and  sale. 

A  separate  trial  was  granted  to  each  defendant,  judgment  rendered  in 
their  favor,  and  plaintiffs  appealed. 

By  consenting  to  submit  the  ease  as  to  eiich  defendant  on  the  same 
evidence,  plaintifTs  have  waived  the  necessity  of  passing  upon  the  right 
of  sevci-HUce  in  the  defense. 

The  plea  of  ren  JudicnUt  cannot  be  sustained,  as  no  issue  was  joined  in 
the  executory  proceedings,  which  can  have  the  efiect  of  the  thing 
adjudged;  the  order  is  gi-anted  e.«r  parte  on  authentic  evidence,  and  the 
only  question  which  the  judge  examines  is  whether  the  evidence  is  suffi- 
cient to  authorize  the^nf.  C.  P.  734.  We  do  not  think,  however,  there 
is  any  legal  cause  shown  for  annulling  the  order.  There  is  no  evidence 
that  the  notary  derived  his  authority  from  a  rebel  governor,  and  it  is 
shown  that  the  funds,  upon  which  the  defendant  Browne  drew  his  check 
in  favor  of  plaintiffs,  were  deposited  in  a  bank  in  legal  currency  before 
fiuspeusion,  and  that  plaintiffs  used  the  said  check  in  the  extinguishment, 
to  its  amount,  of  their  indebtedness  to  their  factors  and  others. 

Bat,  in  our  opinion,  the  military  order  staying  all  proceedings  against 
the  property  until  the  21st  January  following,  when  notified  to  the  sheriff, 
as  it  was  about  a  week  prior  to  the  day  fixed,  effectually  put  an  end  to  the 
sale  on  the  day  advertised,  and  necessitated  a  new  advertisement  according 
to  law,  before  the  sale  could  be  properly  made.  It  was  an  injunction 
issued  by  competent  and  paramount  authority,  and  the  subsequent  order 
of  revocation  did  not  dispense  with  the  legal  formalities,  and  authonze 
the  sale  to  be  made  on  the  day  which  had  been  fixed,  but  forbidden. 
Whether  the  cause  was  sufficient  or  insufficient,  the  order  ha<l  the  effect  of 
Bta,ying  all  proceedingst  and  the  subsequent  order  was  not  communicated 
to  the  sheriff  until  the  night  before  the  sale.  In  the  forced  alienations 
of  property,  all  the  formalities  must  be  strictly  observed. 

The  defense  to  this,  that  the  plaintiffs  have  cured  this  and  other  defects, 
and  ratified  the  sale,  is  not  sustained  by  the  evidence.  It  is  shown  that 
one  of  them,  on  the  day  of  sale,  requested  one  or  two  parties  not  to  bid 
on  the  property,  as  the  defendant  Browne  intended  to  buy  it  in  for  him. 
But  this,  at  most,  was  an  effort  to  secure  himself  and  his  creditor  through 
the  form  of  a  public  sale,  and  its  effect,  in  this  regard,  depended  on  the 
execution  of  the  whole  agreement  between  himself  and  Browne,  who 
cannot  claim  the  benefit  of  it  as  a  ratification,  which  he  fails  to  show  a 
compliance,  or  a  readiness  to  comply  on  his  part.  The  proof  does  not 
show  that  the  same  plaintiff  afterwards  joined  in  a  lease  of  the  property 
from  the  purchaser.  The  authority  of  the  alleged  agent  to  make  such 
lease  is  not  established  by  legal  evidence.  As  a  party  cannot  be  controlled 
in  the  order  of  introducing  his  evidence,  the  written  agreement  signed 
by  Burke,  the  real  lessee,  and  D.  F.  Kenner,  for  said  J.  B.  Humphreys, 
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was  admissible,  but  could  have  no  effecfc  as  proof,  until  the  agency  was 
shown  by  evidence  of  equal  dignity,  which  was  not  adduced. 

Tliere  is  nothing  to  show  acquiescence  on  the  part  of  W.  K.  Humphreys. 
His  presence  at,  and  failure  to  object  to  the  sale  cannot  be  construed  as  a 
waiver  of  legal  formalities,  and  his  rights  are  unimpaired  by  the  acts  of 
his  co-partner. 

The  property  sold  for  ;|?11,000,  and  the  assessor  states  that  he  assessed 
the  plantation  that  year  at  J§25,000.  Under  all  the  circumstances,  wft 
think  the  judgment  should  be  reversed,  and  the  sale  set  aside.  As  to  the 
articles  claimed  by  plaintiffs  as  not  seized  and  advertised,  we  lind  nothing, 
except  probably  cord-wood,  which  was  not  included  and  described  in  tho 
act  of  mortgage,  and  which  by  distinction  is  considered  immovable,  and 
of  course  comi^rised  in  the  sale. 

Tho  wood  being  represented  to  be  at  tho  sugar-house,  is  presumed  to 
have  been  used  in  converting  the  crop  into  sugar  for  the  market,  and  will 
be  included  in  an  account  of  the  fruits  and  revenues. 

It  is  therefore  ordered  that  the  judgments  appealed  from  be  reversed, 
and  that  tho  sheriflF  sale,  on  4th  November,  1865,  ot  plaintiffs'  property 
in  the  parish  of  St.  John  the  Baptist,  and  known  as  the  **Cornland 
Plantation,"  with  the  improvements  and  appurtenances,  described  in  an  act 
of  mortgage  passed  before  A.  D.  Doriocourt,  notary  public,  in  New  Orleans, 
on  22d  October,  1861,  by  plaintiffs,  in  favor  of  defendant  S.  Browne,  be 
set  aside  and  annulled,  and  said  property  be  restored  to  plaintiffs.  It  is 
further  ordered  that  plaintiffs'  right  of  action,  if  any  they  have,  against 
the  defendants,  for  fruits  and  revenues,  be  reserved,  and  that  defendants 
pay  costs  in  both  (courts. 


No.  876. — Babkett's  Executoks  r.  Patkkk   Halpin. 

The  Second  District  (ouri  of  New  OrleaoH  is  without  jurisdiction  in  a  nuil  where  mi  estate  ik  plain- 
tili.    Tho  <'o«rt  in  liuiilud  to  probate  jurisdiction  alone.    Acts  1885,  p.  Kl,  sec.  K 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  TkomaSf  J. 
P.  II.  O'Necd,  for  plaintiffs  and  appellees.     .1.  McCnrthif  and  Frank 
Hay  lies,  for  defendant  and  appellant. 

Labafve,  J.  The  defendant  is  sued  as  endorser  of  a  note,  executed  by 
D.  Donavon,  for  ^i^-toO,  dated  6th  February,  18(51,  payable  on  the  1st 
of  May  of  same  year,  bearing  interest  at  eight  per  cent,  per  annum  from 
maturity  till  paid . 

The  defendant  first  tiled  an  exception,  which  was  overruled,  and  he 
then  tiled  a  general  denial. 

We  considered  the  exception  waived  in  this  Court,  as  our  attention  has 
not  been  called  to  it. 

Judgment  was  rendered  below  in  favor  of  plaintiffs,  and  the  defendant 
appealed. 

The  defendant  and  appellant  has  suggested  in  this  C'ourt  that  the 
Second  District  CJourt,  wherein  this  suit  was  instituted,  had  no  jurisdic* 
tion  in  this  ciise,  tho  said  Court  being  alone  for  probate  affairs. 
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Barretts  Kiocutorx  v.  lUlpin. 

Wo  aiv  rofiTnul  to  the  .stutntrs  of  iM^v"*,  ]».  8t,  ?  ^»  wlit-iv  it  is  enacted  : 
'*That  llio  SoocHul  Pi.strift  ('nui-t  for  the  [jarish  aud  city  of  Now  Orleaus. 
ftli'ill  bo  stri'-Zh/  u  pro])}ite  rourt,  ami  shall  huvo  oxoluaivo.  iuri>scU(.*tion  only 
of  all  siioeossioiis  anil  probato  cause's,  and  all  appointments  that  may  bf» 
noccssary  in  the  conrHo  of  administration  <»f  estates,  all  mattoi's  relative  to 
uiiuoi's,  toper.souH  interdict^Hl  and  to  absrnteos.  or  in  wln'eh  thf»y  are  in- 
terchted,  shall  be  made  and  carried  on  in  said  C'ourt." 

We  aire  of  opinion,  in  pAssinj;?  tln^  jiet  constituting  the  six  District 
Courtj^  of  New  Orleans,  it  was  the  intention  of  the  lawgiver  to  restrict 
the  jurisdiction  of  the  said  Sec(»nd  District  Court  to  probate  matters 
alone,  aud  wliieli  are  (dearly  enumerated,  thereby  excluding  all  other 
matters,  inrhisio  it  a  us  'sf  ttrcfffMio  til/rriius :  otherwise  tliat  Court  would 
have  been  iueumbered  with  so  many  other  matters,  that  it  would  have  be- 
come a  Court  of  j^feneral  jurisdiction,  instead  of  being  of  sfrirf  probatfl 
jurisdiction. 

Although  the  excexjtion  was  not  mad((  below,  it  must  prevail.  The 
Court  had  uo  jurisdiction  raUon*'.  m'lh'r'ur. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled  and  avoided  ;  and  it  is  further  ordered 
and  de(!reed,  that  the  suit  be  dismissed,  at  the  costs  of  the  plaintiffi^  and 
appellees  in  both  Courts. 


No.  1270.— Mrs.  H.  Hunley  and  Husband  r.  E.  A.  ScotT. 

CoartS  will  not  eaforce  a  contract,  thXj  connulcration  of  which  ih  Con/ederate  not«ii. 

APPEAL  from  the  District  Court,  Parisli  of  East  Feliciana,  Posei/,  J. 
W.  F,  Kernan  and  IK  J,  Wtnl it\  for  plaintiffs  and  appellants.    ^IcV^n 
<C  HnnUn',  for  defendant  and  appellee. 

HvMAN,  C  J.  Defendant  sold  to  Alexander  Smith  60,000  pounds  of 
ginned  cotton,  the  price  and  consideration  of  which  was  Confederate* 
notes,  and  the  plaintiff,  Mrs.  Hunley,  as  the  tmnsferrce  of  Smith,  brought 
suit  against  defendant  to  enforce  the  deliveiy  of  the  cotton.  Her  hus- 
band joined  in  the  suit  to  assist  her  therein. 

From  a  judgment  rendered  against  her,  she  has  appealed. 

The  bargaining  in  Confederate  notes  as  the  price  of  the  cotton,  thereby 
Ki\*inK  credit  and  confidence  to  paper  obligations  issued  by  citizens  in 
rebellion  against  the  Government  of  the  United  States,  for  the  purpose  of 
promoting  the  rebellion,  wfts  an  unlawful  cause  of  contract,  aud  courts 
of  justice  cannot  lend  their  aid  in  the  enforcement  of  such  a  contract 

I'laintiff  contends  that,  as  she  is  the  tmnsferi'ee  of  Smith,  the  unlawful 
cause  in  the  contract  cannot  affect  her. 

Smith  could  not  transfer  to  plaintiff  gi'e«t<*r  rights  than  he  himself 
had. 

The  judgment  of  the  lower  Court  is  afHrmed. 
21 
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Townc  V.  Mr.'.  BoK>ier. 


No.  12H«.— Amos  Townk  r.  Mi-h.  F.  A.  liossiER,  Testiimeutarr 
Exocutrix. 

The  tSiiprcuio  Court  will  not  prasuuio  that  tlio  DiNtrict  Court  reccivcil  docuKU'iitN  in  evidence  without 
thp  proi»i»r  l'nito<l  Stat***  ri'v»«nn»3  stanii>'<. 

APPEAL  from  the  District  Court,  P.irish  of  St.  Tannuaiiy,  EtlU,  J. 
A/frffi    Ihnwhy    ftu*  i>luiiitifl'  iiml    apiu'lloc.      (hu).     W.    Afttrfiii   n\u\ 
Penn,  for  defeiulaut  and  npp(*llant. 

Hyman,  C.  J.  Plaintiff  brought  suit,  in  October,  1865,  against  the  tes- 
tamentaiT'  executrix  of  the  succession  of  Joseph  F.  Auge  Bossier,  de- 
ceased, to  recover  judgment  for  half  of  the  amount  of  three  promissory 
notes,  with  interest. 

The  notes  are  for  Ji?l,333'3  each — one  became  duo  on  the  18th  day  of 
June,  1860;  another,  on  the  13th  day  of  September,  1860,  and  the  third, 
on  the  13th  day  of  November,  1860. 

They  bear  eight  per  cent,  interest  from  the  10th  day  of  June,  1858,  the 
day  of  their  date. 

Before  their  maturity,  the  deceased  (Bossier)  acknowledged  that  they 
were  made  partly  for  his  benefit,  and  bound  himself  to  pay  on  them  to 
the  extent  of  the  half  of  the  amount  for  which  they  were  given,  with 
interest. 

The  defendant  filed  in  the  lower  Court  the  jjlea  of  prescription  of 
live  years. 

The  District  Judge  rendered  judgment  against  the  succession  for  the 
lialf  of  the  amount  of  the  notes,  with  interest  and  costs. 

From  this  judgment  the  executrix  has  appealed. 

There  is  no  evidence  in  the  record  showing  that  the  prescriijtiu;i  on  the 
notes  due  in  June  and  September,  1860,  was  interrupted  or  suspended, 
and  the  plea  of  prescription  as  to  them  must  prevail. 

The  defendant  contends  that  the  notes  were  received  in  evidence  with- 
out ha\ing  stamps,  in  contravention  of  the  revenue  laws  of  the  United 
States. 

The  defendant  did  not  object  to  the  admission  of  the  notes  in  evidence, 
and  there  is  nothing  in  legal  form  to  indicate  that  the  notes  were  intro- 
duced in  evidence  without  stamps. 

This  Court  cannot  presume  that  the  District  Court  authorized  a  fraud 
on  the  government.     See  18  An.  573. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered,  ad- 
'  judged  and  decreed,  that  the  plaintiff,  Amos  Towne,  do  recover  of  the 
succession  of  Joseph  F.  Auge  Bossier,  the  sum  of  six  hundred  and  sixty 
dqllars  and  sixty-six  cents  and  two-thirds  of  a  cent,  with  interest  thereon 
ut  the  rate  of  eight  per  centum  per  annum,  from  the  10th  day  of  June, 
1858,  till  paid,  and  the  costs  of  suit  in  the  District  Court. 

It  is  further  decreed,  that  this  sum,  interest  and  costs,  be  paid  by  F.  A. 
Bossier,  the  executrix  of  the  succession  of  Joseph  F.  Auge  Bossier,  de- 
eoased,  in  due  course  of  the  administration  of  the  succession.    • 

It  is  further  decreed,  that  plaintiff  pay  the  costs  of  this  appeal. 
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Bnch  V.  VerboiH  et  al». 

No.  1256. — John  M.  Bai^h  r.  M.  Verbois  et  uIh. 

Tno  iiMHertion  of  title  by  a  third  party  to  property  about  to  be  Hold  at  judicial  nalo  Kives  him  a  .Htandtiiff 
in  court,  by  third  opposition,  to  claiin  the  procpfrt-*  of  the  sale  in  preference  to  otherj*.  and  Ii.  ihat 
nieanM  to  ratify  tho  snlt*. 

\PPEALfroin  tho  District  Con  it.  Parish  of  East  Baton  Rouge,  Arerif,  J. 
./.    \V.  Bnrf/eHs,  for  plaintiff.     Dftnu,  Harrow  <fc  Pope^  for  clefendHnt. 

IiiSLEY,  J.  A  judicial  partition  of  a  certain  square  of  ground  situate 
and  lying  in  the  city  of  Baton  Rouge,  designated  on  the  plan  ther<M)f  nn 
tho  "  Royal  Stpiare,"  having  been  entered  in  the  above  entitled  snit,  mid 
a  public  .sale  thereof  for  that  purpose  effected,  the  city  of  Baton  l{t>n««H 
intervened  a.s  third  opponents,  claiming  the  whole  procetnlsof  the  »ale  us 
tho  sole  owners  of  the  property,  in  virtue  of  a  title  which  they  diM-iv<Ml 
from  the  United  States. 

For  tho  reasons  hereinafter  stated,  tho  C'ourt  sustained  a  motion  to 
dismiss  the  opposition,  because  no  legal  cause  was  shown  in  the  o]»p<»- 
nent*s  petition.  **The  petition  of  tho  opponents"  said  the  Judge,  "in 
my  judgment,  shows  no  right  whatever  to  the  proceeds  of  the  sale  of  the 
land  heretofore  ordered  by  this  C'ourt  to  bo  sold  to  effect  a  partition.  Tht* 
prayer  of  the  said  petition  a.sks  that  the  owners  be  declared  the  owners 
of  the  land,  and  asks  also  that  the  price  for  which  it  has  been  sold  be  paid 
to  them.  They  also  claim  that  by  virtue  of  an  act  of  Congress  conferrin;^ 
upon  them  the  ownership  of  the  land  in  trust  for  the  ownt^rs  of  it,  an«l 
for  those  who  have  intorestrs  in  and  to  it,  they  have  a  lien  and  privilegt? 
upon  it,  and,  consequently,  arc  entitled  to  the  proceed.s.  Unless  they 
were  specially  impowered  by  the  ju«t  creating  the  trust  to  sell  tht'  sann^ 
for  the  benefit  of  the  cestui  que  frtts/,  or  be  authorized  by  the  Court  upon 
a  proper  legal  showing  for  that  purpo.se  to  dispose  of  it,  they  eouhl  not 
sell  it,  and  if  they  could  not  sell  it,  they  could  not  ratify  a  sale  of  it,  and 
therefore  would  have  no  right  to  claim  the  proceeds  of  the  sale,  in  case 
such  sale  were  made,  whether  legally  or  illegally  by  parties  to  whom  it 
did  not  belong.  I  am  of  opinion,  therefore,  that  they  should  resort  to  a 
petitory  action  against  those  in  pos.s<»ssion  of  the  land,  to  assert  their 
rights,  if  any  they  have,  and  that  they  cannot,  in  the  form  now  attempte<l, 
have  them  adjudicated." 

From  a  careful  examination  of  the  opponent's  |>etition,  we  think  Ww 
Conrtbelow  erred  in  sustaining  the  motion,  and  dismissing  the  opposition. 
All  the  allegations  in  their  petition  must  be  considered  as  tme,  and  after 
setting  forth  the  grant  by  the  United  States  to  them  of  the  premise/*, 
they  aver  that  when  the  grant  was  made,  there  were  no  other  owners 
thereof  but  the  United  States,  whose  title  they  held  absolutely  and  nncon- 
ditioually  in  fee  simple.  This  would  certainly  give  them  a  standing  in 
Court  under  Article  306,  part  1,  et  nei\,  C.  P.,  to  claim  the  price  in  pre- 
ferenco  to  others,  who  had  no  title  to  the  land,  and  by  that  means  ratify 
the  sale. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  dismissing  the  opposition  be  annaUed,  avoided  and 
reversed,  and  it  is  farther  ordered,  that  the  opposition  be  reioRtated*  and 
the  co-se  remanded  to  be  proceeded  in  according  to  law,  at  tho  costs  of 
the  appellees. 
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State  of  IjonlKiana  v.  Biitinan. 


No.  KliiiV — Statk  (»F  LorisiAXA  r.  Bknjamis  lirxMAX. 

Ln  OAMS  ot  conviction  ul  the  crime  of  ]itel,  the  law  aulhorizes  puni^bmeut  by  line  or  intpriM>uu.en(, 

or  both,  at  the  diaeretion  of  the  Coort.    Acts  of  1866,  sec.  21. 
Where  the  Judge  has  limited  his  sentence  to  a  fine,  he  cannot  imprison  more  than  twelve  months  in 

default  of  payment  of  the  fine.    Acts  of  1856.  mh?.  4. 

APPEAL  from  the  District  Court,  Parish  of  St.  Tainmany,  EUis,  J. 
A.  S,  Herron,  Attorhey  General,  for  the  State.     G.  H.   Fenn,  for 
defendant. 

Hyhan,  C.  J.  This  ease  was  tm  appeal  to  thiH  Court  in  186U,  and  wan 
remanded  to  the  Dintriot  Court,  with  inRtrnotions  to  the  District  Judge  to 
pronounce  sentence  on  the  accused  according  to  law.  See  15  An.  Rep. 
p.  166. 

In  compiiaiice  with  tlie  instructions  from  this  Court,  the  District  Judge 
rendered  judgment  against  defendant,  sentencing  him  to  pay  a  fine  of  five 
hundred  dollars  and  the  costs  of  prosecution,  and  decreeing  that,  in  de- 
fault of  payment  thereof,  the  defendant  be  imprisoned  in  the  parish  jail 
for  twelve  months. 

The  law  authorized  puniKhniciit  for  the  crime  of  libel  (of  which  crime 
defendant  was  convicted),  fine  or  imprisonment,  or  both,  at  the  discre- 
tion of  the  Court.  (See  act  relative  to  crimes  aud  ofTenses,  section  21, 
approved  March  14,  1855.) 

This  discretion  is  limited,  so  that  the  fine  shall  not  exceed  one  thousand 
dollars,  nor  tlie  imprisonment  two  years.  (See  fith  section  of  an  act  rela- 
tive to  criminal  proceedings,  api>roved  ]V[arch  14th,  1855. ) 

The  law  further  declares  that,  when  the  Judge  limits  his  sentence  to  a 
tine,  he  cannot  decree  that  the  i>erson  sentenced  be  imprisoned  more  than 
tt  year  for  default  of  payment  of  the  fine.  (See  4th  section  of  same 
act.) 

It  appears  that  the  District  Judge  has  decreed  against  defendant  under 
the  provisions  of  the  last  named  section. 

He  has  not  exceeded  the  limits  of  the  law,  either  in  the  fine  or  t<»rm  of 
imprisonment. 

The  defendant  has  appealed  from  tlu*  judgment  of  the  District  Judge 
for  the  purpose  of  delay. 

Let  the  judgment  of  the  District  Judge  be  nfTinued. 


No.  1*272.     John  Rkkvk  r.  Mit-s.  "M.  K.  DoroiiTY,  and  L.  D.  Chan(^e. 

The  want<.  lailure,  orilleRaiity  ot  coii<<:<ieration  muy  In*  entabllKhcd  tiy  parol  lt>Mtimony  l>etu-eeu  Uie 

parties  to  the  not«. 
Where  the  oonsidoration  of  a  promishorj  note  is  »ihnwn  to  be  (Jonfedcrate  trea«ary  notes,  the  L'ourt<i 

of  this  State  will  not  enforce  its  payment. 

VPPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey ^  J. 
W,  F.  Keinian,  for  plaintiflf  and  appellant.     Cross  d*  Hardee,  and 
Race,  Fo$ter  ^  R  T,  Merrick,  for  defendiits. 
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Kecvo  V.  Mr*.  Douxhty  ot  al. 

Howell,  J.  This  is  a  suit  upou  a  promissory  note  for  $55^53  28,  witli 
ton  per  cent,  interest,  signed  by  the  defendants,  who  allef^c  that  the  whole 
contract  is  null  and  void,  being  based  on  a  consideration  (Confederate 
treasnry  notes)  reprobated  by  the  policy  and  laws  of  the  United  States. 

The  ca.se  was  tried  by  a  jnry,  and  a  verdict  and  judgment  for  f^GP*  09 
were  given  in  favor  of  plaintiff,  who,  after  an  nneffectual  effort  to  obtain 
a  new  trial,  has  appealed. 

Our  attention  is  called  to  a  bill  of  exceptions  to  the  ruling  of  the  .Judge 
It  ijHo,  admitting  parol  testimony  to  prove  the  consideration  to  be  Con- 
fedei*ate  treasnry  notes,  to  which  plaintiff  objected  on  the  gi'ound  tliat 
defendants  could  not  coutmdict  their  written  acknowledgment  and 
parol. 

Tlie  want,  failure,  or  illefjiditt/  of  consideration  may  l)e  established  by 
parol  between  tlie  parties  to  the  note.  12  jNL  402,  475.  :\  M.  04?).  1  N. 
S.  90,  625.  8  N.  S.  558.  1  L.  197.  10  L.  390.  In  a  case  like  the  present 
tlie  paramount  interest  and  policy  of  the  i^ublic  retiuire,  that  such  a 
defense  should  be  allowed  and  established,  and  it  is  seldom,  if  ever,  that 
other  than  parol  evidence  exists.     10  A.  199.     12  A.  219. 

The  evidence  is  direct  that  the  consideration  of  the  note  sued  on  was 
(Confederate  treasury  notes,  and  the  whole  contract  is  therefore  null.  17 
A.  2f)8.  The  plaintiff  is  in  possession  of  the  evidence  of  an  obligation 
which  cannot  be  recognized  in  the  Courts  of  this  country.  We  agree 
with  his  counsel  in  the  proposition  that,  defendants  either  owed  him  the 
amount  of  the  note,  or  they  owed  him  nothing ;  but  the  cause  of  the 
contract,  the  consideration  of  the  notes  being  manifestly  unlawful,  against 
law,  good  morals  and  public  order,  exacted  no  obligation  on  the  part  of 
the  defendants.  There  should  have  been  .i  judgment  rej(otiug  plaintiff's 
d<'m.ind. 

It  is  therefore  ordered  that  the  judgment  appealed  fi-om  be  reversed, 
and  the  verdict  of  the  jury  set  aside,  and  it  is  now  orden^l  that  the 
demand  of  the  jdaintiff  be  rejected,  with  costs  in  boili  court.?. 


No.  1286. — James  Nash  v.  A.  L.  East. 

In  a  Muit  broaitht  on  a  proinitMory  note  by  a  third  holder  aKain^tthe  inak(>r,  t)ic  payoo  .anil  ondorHer 
ii»  a  competent  witneiM  for  the  maker  to  prove  a  hub«!e(iuent  a»;re<»inpr.t  l>rU\ocn  the  niakor  and 
pa^pe.  thf^n  the  holder  by  which  the  nnt4^  wan  to  lie  cxtinKniHhcd. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Pone}/,  J. 
W.   F.    hWnaUy    for  i)laintiff  and   appellee.     ;1A'17'//   (f-  lhintoi\  for 
appellant  and  defendant. 

Howell,  J.  This  is  an  action  on  a  promissory  note  by  an  endorser, 
after  maturity,  against  the  maker,  the  defense  to  which  is  a  failure  of  con- 
sideration, and  a  subsequent  agreement  between  the  maker  and  payee, 
that  the  note  should  be  extinguished  by  an  account  held  by  the  maker 
against  the  mother  of  the  jjayec. 

The  only  question  is  iiresented  by  a  bill  of  exceptions  taken  to  tl;e 
ruling  of  the  District  Judge,  excluding,  on  the  score  of  interest,  the  tes- 
timony of  the  payee  offered  by  the  defepdant  and  appellant. 
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Nash  V.  Kant. 

If  he  be  viewed  as  an  uncouditional  guarantor  to  his  immediate  endor- 
see, he  is  called  on  to  testify  against  his  own  interest,  as  the  release  of  the 
maker  may  make  him  solely  liable.  But  if  he  stands  in  the  same  situation 
as  the  drawer  or  endorser  of  a  bill,  his  endorsement  creates  a  collateral 
liability  only,  which  is  dependent  on  a  reasonable  presentment  and  notice, 
which  must  be  shown  before  the  liability  is  fixed.  Story  on  Notes,  ^  128, 
133,  134;  12  M.  177. 

In  either  view  he  is  a  competent  witness  for  the  maker. 

Justice  requires  the  case  to  be  remanded  to  afford  the  parties  an  oppor- 
tunity to  have  their  rights  adjusted,  as  the  record  does  not  enable  us  to 
do  so. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  the  case  remanded,  to  be  proceeded  in  according  to  law,  with  instruc- 
tions to  the  District  Judge  to  admit  the  testimony  of  L.  W.  Brown,  the 
endorser. 

Plaintiff  to  pay  costs  of  ai^peal. 


No.  1208.— Mabta  E.  Mtllkk  and  Husband  r.  V.  J.  Drrrv  et  ols. 

A  suit  is  brought  osainst  tho  Rureticson  a  tulor\  bond,  and  defendants  obtain  an  order  of  Court  mxs- 
pendinmr  all  further  proceedinjcfl  in  the  cauHe,  until  the  riffhtK  of  plaintilFd  and  other  parties  con • 
tPHtine  them,  under  certain  HeizureH  of  the  tut-or's*  property,  made  since  the  institution  of  i  he 
Huit.  Hhall  be  determined  :  //'&/— That  an  irreparable  injury  may  result  from  «ncli  interlocntory 
dpcree,  and  Uie  plaintiffit  arc  entitled  U*  an  appeal  therefrom. 

Wbere  an  exception  has  been  tried  and  overruled  by  the  District  Judffe,  the  same  quostionM  involv«>«1 
in  the  exception  cannot  be  pleaded  in  the  farm  of  a  motion  to  suspend  further  proceedinirt  in  the 
cause;  thiH  would  bo  to  renew  and  re-examine  the  exception  which  had  been  overruled  Vhe  dot'i 
Mjon  on  the  exception  may  be  reviewed  with  the  merits  on  appeal. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Poaei/y  J. 
Bai*7  ow  d;  Pope,  for  plaintiffs  and  appellants.     Taiftof  ct*  PefiJ,  for 
defendants  and  appellees. 

Howell,  J.  A  motion  is  made  to  dismiss  the  appeal  in  this  cose,  on 
the  ground  that  the  judgment  appealed  from  is  not  a  final  one,  nor  is  it 
such  an  interlocutory  order  or  decree  as  will  cause  an  irreparable  injury 
to  the  appellant. 

The  suit  is  brought  against  the  sureties  on  a  tutor*s  bond,  and,  during 
the  progress  of  the  cause,  the  defendant,  V.  J.  Dupuy,  made  a  motion  to 
suspend  all  further  i)roceedings  until  the  rights  of  i^lain tiffs,  and  other 
parties  contesting  them,  under  certain  seizures  of  the  tutor^s  property, 
made  since  the  institution  of  this  suit,  to  satisfy  the  claim  of  plaintiffs 
against  said  tutor,  shall  be  determined,  on  the  ground  that  said  defendant 
is  entitled  to  avail  himself  of  the  benefit  of  any  sum  recovered  of  bis 
principal,  the  tutor,  or  any  amount  from  which  the  said  tutor  might  be 
released  by  the  hcJies,  informal  and  irregular  proceedings  on  the  part  of 
plain tifijB  in  said  seizures.  The  judgment  granting  this  motion,  and  sus- 
pending indefinitely  all  further  proceedings,  is  the  one  appealed  from  ; 
and  we  think  it  one  which  may  cause  irreparable  injury  to  the  appellant. 
It  is  something  more  than  an  ordinary  continuance.    By  it  plaintiffs  are 
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prohibited  from  prosecuting  tluMr  rights,  until  other  proceedings  in  other 
cjuse.H  nre  concluded,  thus  i)rocnistiuiitiiig  the  suit  to  an  indefinite  period, 
which  might  result  in  ii  virtual  deniul  of  justice.  The  contests  arising 
out  of  the  seizures  in  question,  the  deteruiiniition  of  which  the  proceed- 
iiififs  in  this  en.se  are  ordered  to  await,  may  be  protracted  in  the  lower  and 
appellate  Courts,  and,  in  the  mean  time,  tlve  condition  of  defendant 
ehangrd,  and  the  rights  of  plaintiffs  seriously  impaired. 

The  motion  to  dismiss  must  be  overruled. 

The  question  presented  on  this  appeal  is  properly  one  of  practice. 

The  defendant,  Dupuy,  tiled  an  exception  that  plaintiffs  had  no  right  of 
action  against  him  as  security  on  the  tutor's  bond,  until  the  necessary 
Htex^s  shall  have  been  taken  to  enforce  x^^^Ji^^nt  against  the  princix)al. 
This  exception  was  overruled,  whereupon  he  filed  an  answer,  and  after- 
wards an  amended  answer,  renewing  the  grounds  of  his  exception  as  a 
defense  to  the  snit,  setting  forth  certain  acts  of  x>l<iiutiffs  as  operating  his 
release  from  liability,  and  other  proceedings  on  their  part,  which  entitle 
Lim  to  bave  this  suit  suspended  until  they  are  disposed  of. 

At  a  Bubseqaent  term  of  the  Court,  he  makes  virtually  the  same  matters 
the  basis  of  a  motion  to  suspend  further  proceedings.  This  is  a  practice 
unknown  to  our  law  or  jurisprudence.  If  plaintiffs  had  a  right  of  action 
against  the  surety,  as  the  Court  had  decided,  they  were  entitled  to  prose- 
futc  that  action  to  a  judgment,  without  reference  to  their  proceedings 
against  the  principal.  The  correctness  of  the  ruling  on  the  exceptipn  can 
be  reviewed  on  appeal  from  tlie  final  judgment  on  the  merits. 

Plaintiffs  either  had  a  right  of  action  against  the  surety  on  the  tutor*s 
bond,  or  they  had  not.  Their  right  of  action  having  been  recognized  by 
the  Court,  the  order  suspending  proceedings,  for  the  cause  alleged,  was 
irregular;  it  was  virtually  renewing  and  maintaining  the  exception  which 
had  been  overruled.  The  fact  that  plaintiffs,  pending  their  action  against 
the  surety,  discovered  and  levied  upon  property  of  the  principal,  does 
not,  in  our  opinion,  lessen  their  right  to  prosecute  an  action  already  ac- 
corded to  them,  whatever  may  be  the  effect  thereof,  under  an  execution 
on  any  judgment  they  might  obtain. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed, 
and  the  case  remanded  to  be  i^roceoded  in  according  to  law;  defendant 
and  appellee  to  pay  costs  of  appeal. 
Labauve,  J.,  recused. 


No.  1213. — Nelson  Potts  v.  Mks.  E.  Blanchaud,  Wife  of  F.  Cooney, 

et  als. 

A  pArt  of  the  heirs  of  ftn  estato  sold  to  the  other  heirs  their  interest  in  the  property  of  the  succcii»ion, 
cosaikting  of  land,  slaves  and  movables.  The  vendees  specially  mortga«red  "  said  land,  slaves  and 
movables,"  to  secure  notes  given  in  part  payment,  and  in  said  mortgage  described  the  whole  pro- 
perty of  the  sncceesion :  i/WJ— That  the  mortgage  attached  to  the  whole  property,  and  not  alone 
to  the  interests  conveyed  by  the  vendors. 

APPEAL  from  the  District  Court,  Parish  of  West  Baton  Rouge,  jPo«ey,  J. 
Bari'ow  &  Popcy  for  plaintiff  and  appellant.     Farrot  cf"  Iawwh,  for 
defendant  and  appellee. 
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Polt.H  V.  Mrs.  BUnchard  ct  nU. 

Howell,  J.  On  tlio  IGth  February,  IHr/.),  fqur  of  the  heirs  of  Widow 
IJlauchard  sold  to  the  remaining  eight  heirs,  "all  their  nght,  title,  claim 
and  interest  in  and  to  the  snecession  of  their  late  mother,  deceased,  and 
consisting  in  hinds,  slaves  and  movable  effects  as  set  forth  and  described" 
in  the  act  of  sale,  taking  in  part  payment  twelve  notes  to  secure  the 
payment,  of  w-hieh  *'at  maturity  said  land,  slaves  and  movable  effe<!ts 
shall  remain  specially  mortgaged  and  hypothecated  in  favor  of  the  ven- 
dors, or  any  holders  of  said  notes."  The  vendees  formed  an  ordinary 
partnership  under  the  style  of  V.  Blanchard  A:  Co.,  which  firm,  on  2*M 
FebruaiT,  1851),  borrowed  >^20,00()  from  Nelson  Potts,  x)laintift'.  and  mort- 
gaged all  the  proi^erty  which  belonged  to  the  succession,  and  the  sanuj  as 
described  in  the  first  named  act,  to  secure  the  payment  of  the  note  given 
for  the  loan. 

Plaintiff  brought  this  suit  against  all  of  the  said  heirs  to  have  his 
mortgage  decreed  to  have  priority  over  that  in  favor  of  the  said  vendors, 
so  far  as  the  two-thirds  of  the  proi)erty  originally  owned  by  said  vendees 
were  concerned.  He  subsequently  filed  a  supplemental  jietition,  asking 
for  judgment  against  the  members  of  the  tirm  of  V.  Blanchard  k  Co., 
jointly. 

Three  of  the  said  vendors  deny  the  preferenc^e  claimed  by  plaintiff,  and 
aver  that  as  holders  of  the  notes  taken  by  them  they  are  entitled  to  jirio- 
rity  of  rank  over  plaintitls  as  mortgage  creditors.  The  fourth  one  excepted 
to  the  action,  alleging  that  she  has  no  interest,  having  parted  with  her 
portion  of  the  notes. 

Judgment  was  rendered  sustaining  this  exception,  and  rejecting  plain- 
tift''8  demand  of  x>i*iority  of  rank,  from  which  he  ai)pealed  as  to  the  three 
heirs  only,  who  answered. 

The  question  i>resented  is  one  of  construction  of  the  act  of  mortgage, 
given  by  the  purchasing  heirs  to  their  vendors,  the  appellees — whether  or 
not  the  whole  property  described  in  the  act  of  sale  and  mortgage  was 
mortgaged,  or  only  the  x^roportion  or  interest  sold. 

We  think  there  can  be  no  doubt  that  the  mortgage  was  intended  to  be, 
and  was  actually  given  ui^on  the  whole  i)roi)erty,  suscci)tible  of  mortgage, 
belonging  to  smd  constituting  the  succession  inherited  by  the  contraictiug 
parties',  and  which  was  described  fully  in  said  act.  The  vendors  sold  only 
their  interest  in  said  succession,  the  i)roi)crty  in  which  that  interest  or 
right  existed,  and  with  reference  to  which  the  i)arties  contracted,  was  the 
entire  in'oi)erty  of  the  succession,  consisting  of  lands,  slaves  and  mova- 
bles, to  all  of  which  the  vendees  and  mortgagors  acquired  a  title  by  the 
act  of  sale,  and  the  chiuse  establishing  a  mortgage  in  favor  of  the  vendors 
or  other  holders,  stii)ulates  that  "said  land,  slaves  and  movable  effects 
shall  remain  sx)ecially  niortgaged  and  hyi>othecated,"  to  secure  the  pay- 
ment of  the  not<'s  given,  it  does  not  say  the  i)rox>ortion  sold,  but  the 
l)roi)erty  described,  and  the  description  is  of  the  whole  x^'operty. 

The  use  of  the  w<n*d  "  remain,"  makes  it  no  less  a  contract  of  mortgage 
affecting  the  x^rojierty  intended  to  be  incumbered. 

If  any  doubt  existtMl,  as  to  thv.  interpretation  of  the  mortgage  clause, 
it  should,  we  think,  under  Article  11)52,  C.  C. ,  be  interpreted  against  the 
mortgagors,  who  are  the  obligors  in  the  contract  of  mortgage,  and  whoso 
duty  it  w  as  to  expressly  enumerate  the  property  mortgagedj  and  to  state 
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precisely  the  uatnrc  and  situation  thereof.  See  (-.  C,  Art8.  3273,  3274 
and  3275.  The  act  in  this  case  does,  however,  state  precisely  the  nature, 
situation  and  4|uantity  of  the  property  on  which  the  mortgage  is  gi'anted, 
to  wit:  the  property  belonging  to  the  succession  of  Widow  Blanchard 
fully  set  forth  and  described  in  the  act  of  sale,  the  interest  in  audio  which 
of  four  of  the  heirs  was  sold  to  the  reuuiiuing  eight  heir^,  the  latter 
acquiring  title  to  and  mortgaging  all  of  said  property  in  the  same  act. 

The  authorities  cited  by  plaintiff  do  not  sustain  his  position. 

We  cannot  inquire  into  his  demand  for  judgment  on  his  supplemental 
petition  against  the  makers  of  the  note  bold  by  liini,  ns  \.\u*rv  iw  no  appeal 
as  to  them. 

Judp:mont  itlHrmrd.  with  costs. 


No.  1292, — Jonathan  MoXT<*oMEitY  et  al.  r.  Mrs.  Eleanob  E.  Babbow 
and  Husband,  and  Others. 

lMae»  of  fact,  nut  rai^««:d  in  thu  DiBtrict  Court,  will  not  bo  |»a>>M.'d  uihjii  in  the  iSuproiuo  L'ouit. 
Where  real  property  was  advert iHcd  by  tho  sheriff,  and  on  the  day  flxed  bo  poatponcft  the  sale,  with 

oat  offeriDg  tho  property,  he  must  adTerti?<e  the  Haiuo  anew  for  thirty  day?<.  or  the  nale  will  be 

declared  null. 
Dii«cretion  in  the  oxecatiou  of  lotral  suleninitieH  cannot  he  suppoittMl. 

I  PPEAL  from  the  District  Court,  Parish  of  West  Feliciana,  Cuolei/,  J. 
i\     t\  IL  Fitrrar  and  IL  Monlf/omeiy,  for  plaintiffs  and  appellees.     S. 
J,  PoireOf  CoUbiH  cfc  Leake,  and  Rare,  FosUt  it*  E.  71  Merrick^  for  defen- 
dants and  appellants. 

HowELii,  J.  This  suit  is  brought  to  iiunul  the  .sale  of  a  tract  of  land 
belonging  to  the  insolvent  succession  of  Wni.  R.  Barrow,  deceased,  made 
by  tho  sheriff  at  the  instance  of  the  creditors. 

A  motion  is  made  to  dismiss  the  appeal,  on  the  ground  that  all  the  cre- 
ditors of  the  succession  are  not  made  parties  to  the  appeal. 

If  any  others  than  plaintiffs  have  an  interest  in  maintaining  the  judg- 
ment of  the  lower  Court,  that  interest  is  covered  by  the  insertion  in  tho 
appeal  bond  of  the  words,  "and  others,"  as  obligors— the  appeal  having 
been  granted  on  motion  in  open  Court. 

The  motion  to  dismiss  must  be  ovemiled. 

An  exception  was  taken  to  the  capacity  of  the  Bank  of  Louisiana  to 
stand  in  judgment,  but  not  being  urged  in  this  Court,  it  is  considered 
waived. 

Of  the  many  grounds,  taken  by  plaintiffs  in  their  petition,  for  setting 
aside  the  sale,  two  are  urged  in  this  Court,  to  wit : 

1.  That  the  legal  notices  to  creditors,  required  by  law  in  insolvent  jjro- 
ccedings,  were  not  given. 

2.  That  the  property  was  not  advertised  for  the  length  of  time  required 
by  law  for  the  sale  of  immovables. 

Another  ground,  that  the  sheriff  did  not  sell  i)ersonal  and  real  property 
for  ca9hy  to  the  amount  of  $20,500,  before  selling  any  of  the  land  (ni  a  cre- 
dit^ as  directed  in  order  of  sale,  is  raised  before  us  ;  but  not  having  been 

22 
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pleaded  or  passed  on  in  the  lower  Court,  such  an  issue  cannot  be  madi' 
here,  this  Court  not  being  vested  with  original  jurisdiction.  6  R.  205. 
7  R.  138.     19  A,  4<). 

"We  consider  it  necessai-y  to  exnmino  the  second  point  only,  deeming  it 
fatal  to  the  validity  of  the  sale. 

The  whole  property  of  the  succession  was  advertised  on  the  i)th  Decem- 
ber, 18(55,  to  be  sold  by  the  sheriff,  at  the  late  residence  of  the  deceased, 
on  the  10th  January,  18C)(>,  on  which  day  he  sold  the  personal  propcrtj*, 
ainounting  to  only  5|?5<»1,  and,  irilliont  (fjf'eritif/  the  Immomhle:  ifvopertif^  post- 
poned the  sale  thereof  to  the  :kl  dny  of  February,  at  the  court-house, 
continuing  the  same  advertisement,  with  a  notice  at  the  foot  of  it,  in  the 
paper  of  the  following  week,  of  the  postponement  ;  on  which  day,  being 
twenty-four  days  after  the  first  day,  and  about  twenty  days  after  the 
second  advertisement,  the  land  in  controversy  was  sold,  and  bought  by 
the  defendant,  Mrs.  Eleanor  E.  Barrow,  one  of  the  heirs. 

It  does  not  appear  that  the  sheriff  was  unable,  for  want  of  time,  to  com- 
plete the  sale  on  the  first  day,  but,  in  his  return,  he  states  that  the  sale 
was  postponed  because  there  were  no  bidders  for  real  property  present. 
He  does  not  inform  us  how  he  ascertained  this  fact,  while  his  return 
shows  that  Mrs.  Barrow,  who  bought  at  the  second  sale,  must  have  been 
present,  as  she  pui'chased  most  of  the  personal  eflects. 

Admitting  the  necessity  and  propriety  of  a  postponement,  we  think  the 
law  applicable  to  such  cases  required  the  second  advertisement  to  b(?  for 
thirty  days,  which  is  the  only  advertisement  prescribed  for  the  sale  of  im- 
movable property  belonging  to  successions  (see  C.  C.  1159),  except  as 
provided  by  Article  990  C.  V. ,  which  directs  that  property,  which  does 
not  bring  the  ax^praised  vahio  at  its  first  ofWinr/,  shall  be  sold  within  a 
given  time  on  n  uredit  of  ticelrc  months,  and  cannot  be  held  to  apply  to  the 
l>resent  case,  in  which  the  proi)erty  was  not  ottered  at  the  fii-st  sale,  but 
was  sold  on  the  terms  fixed  by  the  creditors,  and  should  have  been  adver- 
tised ile  novo  for  thirty  daj's.  Unless  some  special  law  is  shown,  jirovid- 
ing  a  different  rule  for  such  a  case,  the  general  law  must  be  f(»ll()wed,  and 
that  livw  requires  thirty  days'  advertisement  of  real  estate. 

"  The  doctrine  of  discretion,  in  the  execution  of  legal  solemnities,  eain- 
ijot  be  supi:)orted  on  any  ground — even  that  of  necessity.  The  abuses  lt» 
which  it  would  open  a  door  are  too  obvious  to  require  any  comment." 

Judgment  was  rendered  in  the  lower  Ooui*t  in  favor  of  plaintiffs,  which 
wo  think  correct. 

Judgment  affirmed,  with  costs. 


No.   1179'.;.. — Aliia  J.  MrNsoN,  Wife  of  G.  A.   G«avk.s,  r.  Ficakcis  E. 
Robertson,  Admiuisti-ator. 

An  cndonwiueut  uf  payiutint  on  the  back  of  a  nute.  without  evidencH-  MhowitiK  when  and  bjrnlioin 

euch  cndoraeittcnt  was  made,  will  not  intorrapt  prescription. 
\\lior0  »  note  is  proaoribed  on  Sta  face,  and  it  is  not  proved  that  plaintiff  could  not  have  bruuisht  his 

action  at  an  earlier  date,  the  plea  of  prescription  will  prevail. 
The  mere  ezivtencn  of  the  late  war  did  not  of  it«elf  suspend  prescription. 

APPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gates,  J. 
Clifford  Belches',   for  plaintiff  and  appellee.     F.  S.  it  J.  fs.  OofHie, 
for  defepdapt  anij  app^Hapt, 
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Labauve,  J.  This  snit  in  brought  against  the  estate  of  Boyol  March, 
on  a  mortgage  note  dated  5th  Januiiry,  1858,  payable  twelve  months  after 
its  date,  for  Jf<5,(KM),  with  a  credit  endoraed  on  the  note,  26th  June,  1860, 
for  §440  50. 

The  defendant,  among  other  defenses,  specially  pleaded  the  prescription 
of  five  years. 

The  District  Court,  after  hearing  the  evidence,  gave  judgment  foi- 
])laiutiff,  and  the  defendant  took  this  appeal. 

The  citation  and  petition  were  served  twice  on  the  defendant.  On  the 
10th  June  and  19th  Jnly,  1865. 

It  is  contended  that  the  payment  credited  on  the  note  26th  June,  1860. 
acknowledged  the  debt  and  interrupted  prescription,  but  there  is  no 
evidence  showing  by  whom  and  when  this  endorsement  was  made,  and  it- 
is  well  settled  that,  without  such  proof,  the  credit  would  not  interrupt 
prescription.  11  R.  440.  4  A.  410.  7  A.  548.  10  A.  275.  12  A.  mi. 
Therefore,  the  prescription  commenced  running  from  the  8th  of  .TanuaiT , 
1859,  and  the  note  was  prima  facie  prescribed  on  the  9th  of  January, 
1864;  in  that  case,  it  was  incumbent  on  the  plaintiff  to  prove  facts  or 
circumstances,  showing  that  prescription  had  been  interrupted  or 
suspended. 

There  is  nothing  in  the  record  going  to  show  that  plaintiff  could  not 
liave  brought  her  suit  sooner;  tlio  mere  existence  of  the  war  did  not  sus- 
pend prescription  as  a  general  rule.  Upon  questions  of  prescription,  tho 
circumstances  and  facts  of  each  (rase,  and  the  respective  situation  and 
residence  of  the  parties  must  be  taken  into  consideration  as  to  tho 
impossibility  of  bringing  suit. 

As  tho  case  stands,  by  the  evitlence  in  the  record,  were  we  to  i}a8s  upon 
tlie  question  of  prescription,  we  are  satisfied  that  the  note  would  be 
considered  prescribed.  We  think  that  justice  requires  the  remanding  of 
the  case,  in  order  to  give  the  plaintiff  a  chance  to  show  by  further  evi- 
dence that  prescription  was  interrupted  or  suspended.  Both  parties 
have  suggested  in  their  briefs,  the  remanding  of  the  case  in  order  to 
have  an  opportunity  to  introduce  further  evidence  on  both  sides. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  avoided,  and  that  tlie  case  be  remanded  for  further 
proceedings  according  to  law;  the  plaintiff  and  appellee  to  pay  costs  of 
appeal. 


No.  1321. — Eli  DAN(4ERFTETiD,  f.  m.  c,  r.  Wm.  N.  Fafter. 

Whore  a  person  hAs  lieen  decrped  to  be  the  owner  of  a  mnle,  in  the  pouemion  of  another,  he  i«  onti- 
tied  to  recover  it.  and  hire  for  it»  fcervioen  while  in  the  posseosion  of  defendant-,  bnt  he  cannot 
recover  ita  value  in  money,  in  default  of  delivery,  without  proof  of  what  the  property  is  worth. 

APPEAL  from  tho  District  Court,  Parish  of  Eost  Feliciana,  Pas^y,  J. 
i).  ./.  Wothje,  for phiintiff  and  appellee.    McVm  <lD  Hunter,  for  defen« 
dwt  and  appellant. 
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Hyman,  C.  J.  The  plaintiff,  who  styles  himself  in  his  petition  a  f.  ni. 
c. ,  brought  snit  to  recover  of  defendant  a  mule. 

He  prayed  in  the  alternative,  cither  that  he  recover  it  or  its  value. 

He  also  asked  judgment  against  defendant  for  the  value  of  its  servieoR 
from  the  time  defendant  was  in  possession  of  the  same,  to  wit:  January, 
1865,  to  25th  July,  18GG,  the  time  when  suit  was  instituted. 

Plaintiff  sequestered  it,  and  defendant  released  it  from  sequestration, 
by  giving  bond  and  security  for  its  delivery  to  plaintiff,  in  the  event 
judgment  should  bo  rendered  against  him,  defendant. 

The  District  Judge  rendered  judgment,  decreeing  that  plaintiff  was 
f>wner  of  the  mule,  and  condemning  defendant  to  deliver  it  to  plaintiff, 
and  also  decreeing  that,  ou  his  failing  to  deliver  it,  plaintiff  recover  of 
him  $250,  its  value. 

The  judge  further  decreed  in  the  judgment  that  plaintiff  recover  of 
defendant  fifty  dollars  for  its  services. 
•    The  defendant  appeals  from  the  judgment. 

The  evidence  satisfies  us,  as  it  did  the  District  Judge,  that  plaintiff  is 
owner  of  the  mule. 

It  was  his  pecuUnm,  that  his  master  permitted  him,  while  a  slave,  to 
own,  and  was  his  property  when  he  became  free. 

Defendant  took  possession  of  it,  when  it  had  strayed  from  lis  owner, 
and  used  it  from  January,  18(55. 

The  judgment  of  the  District  Judge  is  erroneous  in  decreeing  defendant 
to  pay  ??250  to  plaintiff,  on  his  failing  to  deliver  it.  There  is  no  proof 
adduced  of  its  value. 

The  judgment  for  its  ser\'ice8  is  excessive.  The  proof  is  that  its  ser- 
vices were  not  worth  more  than  .^37  50,  from  the  time  defendant  took 
possession  of  and  used  it,  up  to  the  institution  of  suit. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled, 
avoided  and  reversed,  and  it  is  further  decreed  that  defendant  deliver  the 
mule  to  plaintiff,  the  owner  thereof.  It  is  further  decreed,  that  plaintiff 
recover  of  defendant  the  sum  of  thirty-seven  dollars  and  fifty  cents  for 
the  value  of  its  sei-vices,  to  25th  July,  1806,  and  the  costs  of  suit  in  the 
District  Court. 

The  plaintiff  to  pay  the  costs  of  appc^al. 


No.  851  J. — Kaili:y  A:  ('AMrr.F.u.  r.  Wm.  Raolev  ot  wis. 

An  Attomej  has  no  authority  to  roleasc  liin  clii-nt's  debtor,  cxoppi  on  pAyment  in  the  legal  ourr«ncy  of 
the  Unit«d  Stat***!. 

APPEAlifrom  the  District  Ci)iirt,  Varish  of  St.  Tammany,  Jont^s,  J. 
7).   X.  Hei^neny  for  ])lnintiffs  nnd   appellants,     ^^    I]*;    Martin,  for 
defendant  and  appellees. 

Ilsley,  J.  This  is  a  Ruit  (<>  ununl  a  receipt  nud  satisfaction  of  judg- 
ment, and  to  reinstate  a&  it  stood  originally  ou  the  records  of  the 
recorder,  the  mortgage  held  by  the  plaintiffs  to  secure  their  claim  against 
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the  defendants  William  Bagley,  and  to  be  authorized  to  prosecute  their 
suit  rift  p.r(*CHlirn,  No.  816,  entitled  Bniletf  cD  Camphell  v.  William  Ihtr/lfi/ 
pt  al. 

The  ground  for  the  annulment,  etc,  is  that  the  plaintifls'  counsel  and 
attorney  was  never  authorized  by  them  to  receive  in  payment  and  satis- 
faction of  their  mortgage  claim  anything  but  the  legal  currency  of  tlie 
United  States,  or  its  equivalent,  and  they  say  that  they  are  in  no  wise 
bound  or  affected  by  the  act  of  their  said  attorney,  in  receiving  without 
their  knowledge  or  consent,  as  satisfaction  of  their  said  claim,  bonds  or 
treasury  notes  of  the  so-called  Confederate  States. 

The  defendant  Bagley  maintains  the  validity  of  the  payment,  made  by 
him  to  the  plaintiffs'  attorney,  and  says  that  the  said  payment  was  made 
to  the  said  attoracy  upon  a  forced  demand  without  combination  or 
collusion. 

The  parish  recorder,  who  is  made  a  party  to  the  suit,  answers  that  the  , 
special  mortgage  of  the  plaintiffs  was  by  him,  the  recorder  of  mortgages, 
canceled  and  erased  by  '^'irtue   of  and  pursuant  to  the  express  order, 
command  and  authorization  of  the  District  Court  of  the  parish  of  St. 
Tammany. 

The  facts  of  the  case,  regarding  the  payment  made  to  the  attorney,  arc 
stated  by  himself  in  his  examination  on  the  trial.  He  says  that  he  does 
not  know  the  plaintiffs  personally.  He  received  from  the  finn  of  Bailey 
*\:  Campbell  for  collection  the  note  in  the  suit  No.  816,  and  the  receipt  of 
the  witness  on  file  shows  the  settlement  made  on  the  22d  April,  1868  ; 
payment  was  made  in  Confederate  money — treasury  notes,  which  are  on 
their  face  an  obligation  to  pay  a  certain  sum  at  a  stated  term.  ()n  his 
(*roa.s-examination,  he  says:  **Atthe  time  the  suit  No.  816  was  brought, 
Confederate  notes  were  the  only  currency.  The  military  authorities 
threatened  parties  with  punishment  who  refused  to  take  Confederate 
money.  He  considered  he  had  full  power  to  collect  and  settle  the  debt ; 
he  had  several  letters  from  the  plaintiffs,  but  cannot  find  them  now.  He 
says  tliat  Bagley,  at  that  time,  was  receiving  Confederate  notes  for  all 
debts  due  him.  On  the  22d  April,  1863,  Confederate  notes  were  roceive<l 
at  \}iiv  for  notes  and  debts  ;  tliey  were  received  as  gold  and  silver  by  the 
officers  of  the  Courts." 

Dr.  Carradine,  another  witness,  says  that  at  that  time,  in  April,  186.'^. 
there  was  a  great  difference  between  specie  and  Confederate  money,  and 
between  the  latter  and  the  notes  of  the  New  Orleans  banks. 

The  principle  is  settled  beyond  controversy,  that  an  attorney  has  no 
authority  to  relea.se  his  client's  debtor  witliout  payment;  and  that  any 
agreement  to  receive  payment  in  anything  but  the  legal  currency  of  the 
United  States  will  not,  without  the  consent  of  his  client,  be  binding  upon 
the  latter.  See  3  Rob.  278;  2  An.  328;  9  A.  488,  and  authorities  tlierein 
cited. 

The  attorney's  receipt,  in  the  i)resent  case,  is  given  in  full  sati.sfaction 
of  the  plaintiffs'  claim,  without  specifying  in  what  manner  payment  was 
made  to  him. 

This  would  have  concluded  the  plaintiffs,  had  they  not  shown  that  the 
payment  was  not  made  in  the  legal  currency  o{  the  United  States,  oy  any 
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thing  legally  oonivalent  to  it,  but  in  an  issue  deemed  illegal,    to  wit: 
(hu/ederafe  troasurif  noteSf  without  theii*  knowledge  and  consent. 

We  are  not  called  upon  to  say  now  what  would  have  been  the  effect  of 
a  payment  in  that  issue,  had  it  been  made  to  the  plaintiffs  themselves, 
but  wo  are  all  satisfied  that  it  was  entirely  beyond  the  legal  scope  of  the 
authority  of  an  attorney-at-law  to  receive  for  his  client  anything  but 
lawful  money  or  its  equivalent,  which  is  ordinarily  taken  as  the  represen- 
tative of  lawful  money.     Xolnml  v.  Bogei's,  4  N.  S.  140. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed,  and  that  judgment  bo 
and  it  is  hereby  rendered  in  favor  of  the  plaintiffs  and  against  the 
defendants. 

It  is  further  ordered,  that  the  i^ayment,  acquittance  and  satisfaction 
of  judgment  acknowledged  and  recognized  by  the  plaintiffs'  attorney,  in 
the  suit  No.  810,  in  his  receii>t  dated  22d  April,  1803,  be  and  the  same  are 
lieroby  declared  illegal,  void,  and  of  no  effect,  and  that  the  property 
described  in  the  act  of  mortgage,  referred  to  in  the  proceedings  in  said 
suit  No.  810,  of  date  20th  March,  1800,  to  secure  the  note  of  two  thousand 
dollai*s  therein  sued  on,  is  still  subject  to  the  said  mortgage  therein 
recited;  and  that  the  cancellation  or  erasure  by  the  recorder  of  mortgage.^ 
in  and  for  the  parish  of  St.  Tammany,  of  the  said  mortgage,  on  or  aboub 
the  20th  August,  1803,  is  illegal  and  of  no  effect,  and  the  said  recorder  is 
hereby  ordered  to  annul  the  said  erasure,  and  to  restore  the  said  mortgage 
to  its  proper  legal  inscription. 

It  is  further  ordered,  that  the  plaintiffs  be  authorized  to  prosecute 
according  to  law  their  suit  via  ejecutira,  No.  810,  entitled  Railetf  <t* 
(^iimpbf'U  V,  WiUunn  Jiar/U^j/,  and  to  use  such  other  legal  remedies  for  tlie 
recovery  of  their  said  claim  as  they  may  deem  necessaiy.  It  is  furtlier 
(»rdored,  that  the  defendant  i)ay  the  costs  in  both  courts. 


No.  1102. — Widow  Alphonse  Pereet  r.  Pierbr  RoTT,s.sETi — Third  Oppo- 
sition of  EnWAKD  RoFSSEL. 

The  proscription  of  four  yeai-f,  eBlabliithcd  by  Article  356  ot  the  Gi%'il  <;ode,  doen  not  Apply  where  the 
minor,  after  he  has  obt«ined  his  majority,  han  made  a  settlement  with  hiH  tutor,  and  taken  the 
proniisHory  notes  of  the  tutor  in  liquidation  of  hia  indebtedness. 

The  leKal  mortKago  in  favor  of  minors  upon  the  property  of  their  tutors,  created  by  Article  3282  of  the 
Civil  Code,  is  assifpnable,  but  it  cannot  )>e  extended  so  as  to  cover  the  expansion  of  the  debt  by  the 
addition  ot  the  interest  stipulated  in  consideration  of  an  extension  of  time. 

APPEAL  from  District  Court,  Parish  of  St.  John  the  Baptist,  Beativais,  J. 
A,  Prorosh/,  for  plaintiff  and  appellant.     Johnson^  Defiia,  BerauU  d* 
Ijetjench'p,  and  ./.  Bossier,  for  defendant  and  appellee. 

Taliaferro,  J.  Pierre  Roussel,  father  and  tutor  to  Emile  Roussel  and 
Edward  Roussel,  made  a  settlement  with  his  eldest  son  Emile,  on  the  day 
ho  attained  the  age  of  majority,  viz  :  11th  May,  1859.  The  indebtedness 
of  the  tutor  was  fixed  at  .1?12,337  HO.  The  settlement  was  made  by  no- 
tarial act,  which  was  duly  recorded  on  the  21st  of  May  of  the  sam^  year. 
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On  the  day  of  settlement,  the  sum  of  §337  80  was  paid,  leaving  :|?12,()(MI 
due.  To  this  balance  was  added  .i?*2,880,  the  interest  (at  eight  per  cent.) 
on  the  principal,  divided  into  annual  installments — the  whole  amount  be- 
ing 314,880.  For  the  jmyment  of  this  sum,  the  father  executed  seven 
promissory  notes :  one  for  ^9(50,  payable  one  year  after  date  ;  two  for  the 
sum  of  $2,160  eacli,  jiayable  two  years  after  date  ;  two  for  the  sum  of 
82,320  each,  payable  three  years  after  date  ;  and  two  for  the  sum  of 
$2,480  each,  payable  four  years  after  date.  These  notes  were  drawn  by 
Pierre  Koussel,  payable  to  his  own  order  and  endorsed  by  him.  They 
stipulated  the  payment  of  eight  per  cent,  per  annum  interest,  from  matu- 
rity, if  not  punctually  jiaid,  and  are  paraphed  ne  tarietur  by  the  notary 
before  whom  the  settlement  was  made.  The  object  of  the  notary's  paraph 
seems  to  have  been  to  identify  the  notes  with  the  minor's  tacit  mortgage, 
as  it  is  expressed  in  the  authentic  act,  that  it  **  was  reserved  to  his  pupi- 
lary claim,  the  nature  of  which,  the  parties  agreed,  could  never  be  con- 
sidered as  changed,  and  which,  on  the  contrary,  they  intended  to  main- 
tain in  all  its  foi'ce  and  inlef/rih/.'' 

One  of  the  notes  for  $2,100  was  transferred  by  Emile  Koussel  to  Mrs. 
Ferret,  the  plain tifif  in  this  case,  who  obtained  judgment  upon  it  accord- 
ing to  its  tenor,  on  the  22d  of  September,  1805,  with  recognition  of  the 
legal  mortgage  to  secure  its  payment. 

On  the  5th  of  May,  1866,  there  was  a  judgment  recorded  against  Pierre 
Koussel,  in  favor  of  Joseph  Bonneville,  founded  (as  it  seems)  upon  one 
or  more  of  the  notes  of  the  series,  furnished  by  Pierre  Koussel  to  Emile 
Koussel,  OS  before  stated.  Upon  these  judgments  executions  were  issued 
nnd  seizures  mode,  on  the  15th  of  May,  1800,  of  the  same  property  -  u 
tract  of  land  with  improvements,  situated  in  the  parish  of  St.  John  tht* 
Baptist. 

On  the  12th  of  July,  1802,  Edward  Koussel,  the  brother  and  co-heir  of 
EmUe  Koussel,  became  of  age.  He  instituted  a  suit  against  his  father  a.s 
tutor,  and  obtained  a  judgment  against  him  on  the  21st  of  April,  1860, 
for  the  same  amount  that  was  tixed  as  the  tutor's  liability  to  Emile  Kous- 
sel, the  oldest  son.  The  legal  tticit  mortgage  was  recognized  in  favor  of 
Edward  Koussel,  as  being  concurrent  with  that  of  Emile's,  referred  to  in 
the  notarial  act  before  mentioned.  An  execution  was  issued  on  this  judg- 
ment of  the  youngest  heir,  and  seizure  of  the  same  property  was  made 
on  the  same  day  that  the  seizures  of  Mrs.  Perret  and  Emile  Koussel  were 
mode. 

Pending  these  proceedings,  Edward  Kou.5.,t  1,  by  third  opposition,  tiled 
a  petition,  in  which  he  alleged  that,  by  virtue  of  his  legal  mortgage  upon 
his  fathers  property,  he  is  entitled  to  be  j>jud  by  preference  the  entire 
amount  of  his  judgment,  interest  and  costs  :  that  Mrs.  Perret  and  Bonne- 
ville have  no  mortgage  of  any  kind  on  the  property,  subject  to  his  gene 
ral  mortgage  ;  that  the  mortgage  right  they  claim  is  prescribed,  :f  it  ever 
existed  ;  and  he  prayed  that  they  be  cited,  and  that  a  decree  be  rendered 
in  his  favor,  as  prayed  for. 

Mrs.  Perret  answered  by  a  general  denial.  She  sets  up  the  legal  mort- 
gage accorded  to  her  by  the  judgment  rendered  in  her  favor,  in  the  suit 
entitled  Wiiiow  Alpltonne  Pei*ret  v.  PitrraRoHtmel,  and  also  a  judicial  mort- 
gage resulting  from  the  recording  of  that  judgment.     She  denind  the  op- 
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poneiit's  right  to  be  paid  in  prefereuco  to,  or  concurrently  with,  her  cluiin, 
out  of  the  proceeds  of  the  property  seized. 

J3onneville  does  not  ai)pear  to  have  been  a  party  to  this  suit. 

On  the  trial  of  the  opposition,  the  C'ourt  below  rendered  judgniJiit 
maintaining,  in  favor  of  Mrs.  Widow  Alphonse  Ferret,  the  legal  luortgam* 
accorded  to  her  by  the  previous  judgment,  for  the  entire  i)riucipal  of  hw 
claim  and  for  the  whole  amount  of  the  interest  thereon,  calculated  at  livt^ 
percent,  instead  of  eight  per  cent.,  as  expres.sed  in  that  judgment,  and 
decreeing  that  the  claims  of  both  parties  be  paid  concurrently  out  of  the 
proceeds  of  the  property  seized,  their  legal  mortgages  being  of  equal 
rank. 

From  this  judgment  Edward  Itoussel,  the  opiionent  has  appealtHl, 

The  (luestions  presented  for  solution  in  this  case,  are  : 

J.  Is  the  claim  of  Emile  Koussel  against  his  tutor  prescribed  ? 

2.  Is  the  legal  mortgage  of  minors,  upon  the  property  of  their  tutors, 
assignable  ? 

The  Aiiicle  85(i  of  the  Civil  Code  declares  that  *'  the  action  of  the  minor 
against  his  tutor,  respecting  the  acts  of  the  tutorship,  is  proscribed  by 
four  years,  to  begin  from  the  day  of  his  majority." 

The  Article  3282  gives  to  **  minors,  pei'sons  interdicted  and  absentees,  a 
legal  mortgage  on  the  jiroperty  of  their  tutors  and  curatoi's,  as  a  security 
for  their  administration,  from  the  day  of  their  appointment  until  the  liqui- 
dation and  settlement  of  their  final  account." 

The  action  in  the  present  case  is  not  for  the  rendition  of  an  account, 
nor  for  acts  or  omissions  of  the  tutor  during  the  tutorship,  by  which  the 
minor  suifered  injury  of  any  kind,  but  it  is  instituted  by  Mi's.  Ferret,  as 
trausferree  of  Emile  Roussel,  to  recover  a  part  of  the  sum  due  him,  as 
ascertained  by  an  account  of  the  tutorship,  rendered  by  the  tutor  and  ac- 
(!epted  and  approved  by  the  minor,  after  he  attained  his  majority.  We 
do  not  think,  therefore,  that  the  prescrijjtion  of  four  years  established  by 
the  Article  856  is  applicable.  4  La.  ar>8.  (»  La.  KU.  11  R.  491 .  10  R. 
173. 

The  effect  of  the  liquidation  of  the  minor's  claim  w«vs  to  tiike  it  out  of 
the  provisions  of  Article  350,  and  to  i)lace  it  under  those  of  Article  :^0S 
of  the  Civil  Code,  limiting  pei-sonal  actions  generally  to  the  period  of  ten 
years.  But  the  debt  due  was  to  be  paid  in  installments,  for  which  negoti- 
able promissory  notes  were  given.  This  would  seem  to  indicate  the  j)re- 
scription  of  five  years  as  the  one  applicable  to  the  case,  inasmuch  as  pro- 
missory notes  are  prescribed  in  five  years,  reckoning  from  the  time  they 
become  due.  Whatever  may  be  the  nature  of  an  obligation,  evidenced 
by  a  negotiable  instrument,  it  is  subject  to  the  same  prescription  as  the 
instrument  itself.  This  is  well  settled  in  the  case  of  Conan  v.  Pulley^  11 
An.  1.  The  note  sued  on  by  Mrs.  Ferret  is  dated  21st  of  May,  1859,  and 
became  due  two  yeai-s  after  date,  that  is,  on  the  21st  of  May,  1861.  The 
21st  of  May,  186(5,  was  the  period  at  which  it  w^ould  have  been  prescribed, 
had  nothing  occurred  to  prevent  the  prescription.  Suit  was  instituted, 
however,  on  the  4th  of  Sei>tember,  1865,  and  the  citation  served  the  next 
day.     The  obligation  was  not  therefore  prescribed. 

In  the  next  place,  it  is  contended  that  legal  mortgages  are  stricti  juris^ 
and  should  bo  rigidly  limited  to  the  purposes  for  which  they  are  ostab- 
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lished  by  law.  It  is  urged  in  this  case,  that  the  pupihii-y  mortgage  can- 
not be  extended,  to  operate  as  security  for  the  payment  of  the  notes;  that 
it  is  strictly  i)orsonal  to  the  minor,  and  can  only  be  exercised  by  him  to 
enforce  the  ])ayment  of  his  claims  against  his  tutor,  and  that  the  gi^nng 
of  the  notes  did  not  extinguish  the  pupilary  claim,  on  whick  cdune  the 
legal  mortgage  is  founded  ;  that  there  tmis  no  novation,  and  that  tlie  pre- 
existing obligation  was  not  extinguished. 

The  indebtedness  of  the  tutor  to  the  minor,  ascertained  and  fixed  by 
final  account  rendered  by  the  tutor,  when  the  minor  attains  his  majority, 
constitutes  a  chiim  or  right  which  he  may  sell  and  transfer.  The  law  ac- 
cords him  a  legal  mortgage  on  the  property  of  his  tutor  to  secure  the 
payment  of  that  debt.  The  right  of  mortgage  would  be  shorn  of  much 
of  its  yahie,  if,  when  he  finds  it  to  his  advantage  to  transfer  his  i>upilary 
claim,  he  could  not  also  transfer  the  right  which  secures  its  payment.  If 
this  right  were  denied  him,  the  debt  against  his  tutor  might  be  rendered 
unavailable,  at  a  time  when  he  most  needed  the  benefit  of  it. 

It  is  the  settled  rule  of  this  Court  to  construe  legal  mortgages  strictly ; 
but,  while  this  rule  is  kept  in  view,  we  must  give  them  all  their  proper 
efficacy.  We  find  no  law  that  prohibits  the  transfer  of  the  legal  mort- 
gage given  to  minors  upon  the  property  of  their  tutors.  If  public  policy 
required  that  such  transfer  should  be  prohibited,  it  would  be  within  the 
province  of  the  legislator  so  to  direct.  Wo  do  not  anywhere  find  that  he 
has  done  so.  On  the  contrary,  Article  2424  of  the  Civil  Code,  declares 
that  "  not  only  corporeal  objects,  such  as  movables  and  immovables,  lire 
stock  and  produce,  may  be  sold,  but  also  incorporeal  things,  such  as  a 
debt,  an  inheritance,  a  servitude,  or  any  other  rights." 

Article  2615  declares  that  *'  the  sale  or  transfer  of  a  debt  includes  every- 
thing which  is  an  accessory  to  the  same,  as  suretyship,  privileges  and 
mortgages. " 

la  the  case  now  under  consideration,  the  usual  objection,  that  the  tacit 
mortgage  acts  secretly,  has  no  place.  In  the  attitude  in  which  it  is  placed 
by  the  parties,  it  puts  aside  its  feature  of  concealment.  By  an  authentic 
act,  on  the  public  records  of  the  paiish  where  the  real  estate  is  situated, 
which  is  affected  by  the  mortgage,  the  intention  of  the  parties  is  expressed 
that  the  right  shall  continue,  and  the  notes  are  paraphed  by  the  recorder 
and  notary  to  identify  them  with  the  act. 

But,  in  accordance  with  the  rule  just  announced,  the  mortgage  must  be 
restricted  to  its  proper  limits.  It  can  not  be  extended  to  cover  the  ex- 
pansion of  the  debt  by  the  addition  of  the  interest  stipulated  for  tin? 
extension  of  the  time  of  payment.  The  tutor  owed  Emile  Roussel,  i\\o 
elder  brother,  312,000,  with  legal  interest  from  the  21st  of  May,  1859,  tlio 
date  of  the  settlement.  Edward  Roussel,  the  younger  brother,  had  judg- 
ment in  his  favor  against  the  tutor  for  .>^12,'^^7  80,  with  judicial  interest 
from  the  12th  of  July,  1862.  The  rights  of  the  two  heii-s  spring  from  tlin 
same  source.  The  same  legal  mortgage  secures  these  rights,  and  thi« 
equality  of  rights  must  be  observed  in  the  distribution  of  the  proceeds  of 
the  sale  of  the  mortgaged  property.  The  judgment  of  the  District  Court 
was  erroneous  in  allowing  Mrs.  Perret  the  full  amount  of  the  note  she 
brought  suit  upon.  It  should  be  reduced  in  the  ratio  that  {?14,880  bears 
tv  >51 2,000,  that  is,  to  $1,741  93. 
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It  is  therefore  ordered,  adjudged  and  deereed,  that  the  judgment  of 
the  lower  Court  be  amended,  so  as  to  enforce  the  mortgage  claim  of  Mrs. 
Perret  to  the  extent  only  of  5?l,7n  I>:5,  with  live  per  eent.  interest  from 
the  21st  of  May,  IHoi);  and  tliat,  in  all  other  respects,  the  judgment  be 
affirmed. 

It  is  further  ordered,  that  the  defendant  and  ai)pelh}e  ])ay  eost.s  in  both 
courts. 


No.   441. — L.   H.   Pattekhon   v.   Cait.    J.  Haslep,    Part  Owneb,  and 
OwNEK.s  of  steamer  Andy  Fulton. 

Daintiff  shipped  at  r<pw  Orleans.  DctPinbrr  18th,  KSW".  .is  pilot  on  the  Fulton,  iKJund  on  a  vojaRp  to 
Bayou  Magon;  at  Dunn'N  landini;  ho  voluntarily  loft  thn  boat,  in  con!<ci|ucncc  of  IxsinK  told  hy 
the  captAin  that  wages  would  bo  stopped  while  the  boat  remained  al  that  point :  lie  has  no  action 
in  damage!*  nor  for  scrticos  beyond  the  tinir  actually  fuiplojed,  ho  not  having  jnit  defendant  in 
default. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  (h/fJen,  J. 
Sinrfleton  &  Clad',  for   plaintiflf  and  appellee.     7*.   tC*  II.   Man-,   for 
defendants  and  appellants. 

Ilsley,  J.  It  appears  from  the  recrord  that  on  the  18th  December, 
1860,  the  plaintiff  shipped  at  New  Orleans,  as  pilot  on  board  the  Andy 
Fulton,  bound  on  a  voyage  to  Bayou  Macron.  The  boat  had  proceeded  up 
the  bayou  as  far  as  Dunn's  landing,  when,  on  the  23d  of  the  same  month, 
the  plaintiff  left  her,  in  consequence  of  a  remark  made  by  the  captain,  to 
this  effect :  **  I  suppose  you  know  wages  are  stopped  while  we  lay  here, 
waiting  to  see  whether  we  will  go  up  or  down.  If  the  bayou  rises,  we 
will  go  up;  if  not,  we  will  go  back,  and  will  board  you  on  the  boat  a  few 
days." 

The  plaintiff  alleges  that  he  is  entitled  at  least  to  one  mouth's  wages, 
and  that  (having  received  sixty  dolhirs)  there  is  still  due  to  him  two 
hundred  and  forty  dollars;  and  he  further  says,  that  at  the  jdace  at  which 
he  was  discharged,  it  was  impossible  to  obtain  any  conveyance  to  return 
to  New  Orleans,  and  he  was  compelled  to  travel  twenty-five  miles,  ten  on 
a  raft  and  fifteen  on  foot,  to  reach  the  Mississippi  river.  That  his  suf- 
ferings were  very  great,  and  he  arrived  at  Waterproof  completely 
exhausted,  in  consetpienco  of  all  which  he  claims  seven  hundred  and 
forty  dollars  damages. 

The  defendants  pleaded  a  general  denial,  and  set  up  a  special  defense. 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  for  the  plaintiff 
f<n'  two  hundred  and  forty  dollars,  with  legal  interest  and  costs,  and  from 
a  judgment  thereupon  rendered  the  defendants  have  appealed. 

The  plaintiff's  wages  were  rated  on  the  books  of  the  boat  at  three  hun- 
ilred  dollars  i)er  month,  but  the  testimony  leaves  it  doubtful  whether  the 
hiring  at  that  rate  was  by  the  month  or  by  the  voyage,  or  for  the  time 
only  that  the  sei'vices  were  rendered. 

The  plaintiff,  however,  \}\\i  his  own  construction  upon  it;  for,  considering 
uiniself  discharged  by  the  captain.  In*  applied  for  and  received  f^oux  the 
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officers  of  the  boat  payment  for  his  services  for  the  exact  amonnt  com- 
puted by  the  time  he  had  rendered  services  upon  tho  boat,  and  this 
without  objection  or  complaint. 

Employed  subsequently  in  the  same  manner,  and  in  the  same  cai)iicity 
upon  the  same  boat  at  the  same  rated  wap;es,  (C.  C'.  1951)  he  r(»eeivi»d 
f4)r  nine  days*  services,  ninety  dollars.  If  the  remark  made  by  the  e«j»tain 
w»iH  really  a  discharp^e  or  intended  as  a  moditication  of  any  other  or  dif- 
ferent contract,  it  was  aoquiesced  in  by  the  jdaintifl'. 

In  any  contingency,  no  jiction  lay,  because  no  steps  were  taken  by  ilw 
plaintiff  to  put  the  defendants  in  default.  1907  C.  ('.  l»ut  this  was  not 
resorted  to,  because  the  plaintiff  was  satisfied  that  there  was  n(»  unexecuted 
existing  contract,  and  the  bringinjr  of  the  pr(»sent  suit  was,  as  we  think, 
an  afterthought. 

It  is  therefore  ordered,  adjudf^ed  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  rcrversed,  and  it  is  further 
ordered  that  the  judgment  be  and  it  is  hereby  rendered  in  favor  of  the 
defendants  and  against  the  plaintiff,  with  costs  in  both  courts. 


No.   1'289.— TuEODonE  ().  Staiik  r.  "Shin.   F.    \.    Uossiku,   'rcMtainenlary 

I'iXecutrix. 

All  entry  ma<l<»  by  tin-  cl<»rk  of  tli«  I)i>*lrk-t  {"«»iir{  in  iSw  iii.ir^'in  of  Ww  n'i«irM  i.f  aiMMsiS.  iipitoiilu  lli.- 
i-opy  of  noU>  Hiicd  on.  HtntiMl  tliat:  "  Nit  stiiiii)i<  nn  viMinircd  l>.v '.aw.  nntu'MMl  nr  uttaclitfj  t<)  tliU 
noU\  ■  is  not  «-vi«IeiU'i«  lluit  tin-  iiotr  was  rcti«iv,'»i  liy  llir  litv.i-i- (  uiirl  v.  illioiil  I  he  |>iti|i<'i-  ri.'Vi'nu*« 
!«lani]iM. 

Al*PEAL  from  the  District  C^ourt,  Parish  of  St.  Tanunany,  /•;///.«<,  .1. 
Alfrfit  Ilennniy  for  plaintiff  and  :i])pellee.      dnj.  //.  /V////,  for  defcn- 
dant  and  appellant. 

Lakavvk,  J.  This  suit  is  lu'ought  on  four  ])rninissory  notes  of  ."^I.-MJO 
each,  dated  19th  June,  185S,  and  ])ayablc,  r(»spectively,  in  nine,  twclv«\ 
lifteen  and  eighteen  months  aft(M-  date  thereof. 

This  suit  was  filed  on  the  .^ith.  and  served  A\ith  citation  <»n  tln"17th 
October,  ISC"). 

The  defendant  tirst  filed  the  plea  of  prescription  of  five  years  hs  :i 
peremptoiy  exception,  reserving  the  right  to  answer  over.  This  excep- 
tion being  oveiTuled,  th(»  defendant  pleade<l  a  general  denial,  and  tlui 
want  of  considei'ation  of  said  notes  sued  upon,  the  same*  being  obtjiinct! 
under  fraudulent  representations,  and  used  entirely  for  the  use  of  said 
Stark,  who  pretended  to  be  owner  or  part  o>yner  of  a  resurrected  concern, 
called  the  Louisiana  (>ourier,  now  a  defnnct  newspaper,  whose  whole 
value,  including  pre.s.s,  typi^  and  niaterial,  did  not  amount  to  one-hujidn»th 
part  of  the  sum  of  said  not(\s. 

The  Court  below,  after  hearing  the  evidence,  gave  judgment  for 
plaintiff. 

The  defendant  took  a  devolutive  appeal. 
.    The  defendant  and  appellant  has  abandoned  in  this  Court  all  thf 
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defenses  made  below,  such  as  prescription  and  failure  of  consideration,  to 
none  of  wliicli  he  has  called  our  attention,  and  they  are  considered 
waived,  but  he  insists  that  the  notes  sued  upon  were  introduced  in 
evidence  without  stamps,  and  that  the  suit  should  haye  been  dismissed  ; 
the  only  defense  made  in  this  Court,  is  as  follows: 

'*This  petition  and  notes  annexed  were  filed  5th  of  October,  1865;  none 
of  these  notes  have  ever  been  stamped,  as  the  revenue  law  of  the  United 
States  requires. 

If  offered  and  iiled  on  tiiid  below,  it  has  been  done  in  violation  of  a 
prohibitory  law,  and  in  fraud  of  the  revonuo  law  of  the  United  Statefl, 
approved  3d  March,  page  481. 

The  defendant  and  appellant  could  not  consent  to  the  filing  of  theso 
notes  as  evidence  without  stamps,  because  the  law  forbids  it. 

There  is  no  evidence  in  the  record  of  plaintiff's  demand. 

Appellant,  therefore,  asks  reversal  of  the  judgment  of  the  lower  Court, 
and  that  there  be  judgment  in  his  favor,  with  costs  in  both  Courts." 

The  notes  sued  upon,  being  duly  proved  as  to  signatures,  were  offere<l 
and  received  in  evidence  below,  without  objection. 

But  we  find  in  the  margin  of  the  transcript,  opposite  each  and  every 
note,  the  following  entry  under  the  seal  of  the  Court: 

'*  No  stamp,  as  required  by  law,  annexed  or  attached  to  this  note. 
21st  February,  1867.  Paitij  (tubman,  Deputy  Clerk." 

Exclusive  of  that  entry,  there  is  nothing  in  the  record  showing  that  the 
said  notes  were  not  stamped.  In  Rohei'Ut  v.  Murrmtj  18  An.  572,  this 
Court  said  : 

**The  defendant  contends  that  the  judgment  should  be  reversed,  because 
the  contract  of  sale  was  received  in  evidence  without  having  a  stamp  as 
required  by  the  revenue  law  of  the  United  States  Government. 

The  defendant  did  not  object  to  the  admission  of  the  contract  of  sale 
in  evidence,  and  there  is  nothing  in  the  record  to  show  or  indicate  that 
it  was  admitted  without  a  stamp;  and  this  Court  cannot  presume  that  the 
District  Court  authorized  a  wrong  to  be  perpetrated  on  the  Government, 
by  permitting  an  unstamped  obligation  to  be  used  as  evidence." 

Now  the  question  arises:  Ik  the  above  entry  legal  evidence  before  this 
Court,  of  the  fact  that  then*  was  no  stamp  as  required  by  law,  on  the 
notes  sued  upon  ? 

The  clerk  is  a  ministerial  officer,  whoso  duty  and  power  are  well  defined 
by  law. 

After  the  ai)peal  has  been  allowed  and  the  surety  given,  the  clerk  of  the 
Court  from  whose  judgment  the  appeal  is  taken,  shall  make  a  transcript 
of  all  the  proceedings,  as  well  as  of  all  documents  filed  in  the  suit,  and 
annex  to  the  same  the  petition  of  appeal,  in  order  that  the  same  may  be 
delivered  to  the  appellant  when  demanded.     C.  P.  Art.  585. 

The  clerk  then  is  to  copy  all  tlie  proceedings,  and  all  the  documents  as 
he  finds  them  in  the  suit,  without  adding  to  or  substracting  from  them 
one  single  word.  His  duty  was  to  copy  the  notes  as  they  were  filetl,  with- 
out making  any  remarks  creating  negative  or  affirmative  evidence  for 
either  of  the  parties.  Had  even  the  Judge  below,  stated  in  his  judgment 
that  the  notes  were  not  stamped  as  required  by  law,  and  dismisBed  the 
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suit  on  that  ground,  it  would  be  no  evidenco  hoforo  us  of  that  fact,  ns 
is  well  settled  in  our  jurisprudence. 

We  can,  therefore,  toke  no  notice  of  that  entry,  aud  the  record  remaiuK 
without  anything  showing  that  the  notes  were  not  stamped  as  roijuinul 
by  law.     In  other  respects  plaintiff  has  clearly  made  out  his  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  tliat  the  judgineiit 
appealed  from  bo  affirmed,  witli  costs. 


No.  1188. — Widow  Cypkian  Hk-ard  r.  Wm.  (}.  nAUHisox. 

An  obliffor  on  aKpectalinortgaff.*,  friven  as  additional  security  to  a  note  alron  iv  sccuri'd  by  n  luort- 
irage  ^iven  by  another  party  and  on  other  property,  cannot  be  1  rented  ns  a  i  iiird  punsev-tjr. 

Such  an  obliffor  cannot  avail  himself  of  the  plea  of  diiicuHHion. 

Noten  endorsed  in  blank  may  bo  sued  on  by  an  a^ent  or  executor,  havliii;  i>o.Hiu>HKion  ttierciif.  in  liix 
own  name,  and  a  judfnnent  thereon  will  be /-'« ;M/('-'(r".  The  quo^tion  ot dv.  iit-rKhip  in  uninipor- 
lant,  except  defendant  has  an  equitable  defenne  ntrainHt  the  true  ou  nor. 

APPEAL  from  the  District  Court,  Parish  of  Ibvorvillc,  J'oscy,  ,1. 
W.  B.  Robei'tsouy  for  plaintiff  and  appellant.  JoJmsou,  Denis,  IWduIt  it* 
Tjefjendre,  for  defendant  and  appellee. 

Howell,  J.  Wm.  Cf .  HaiTsion,  as  owner  and  holder  of  several  promis- 
sory notes,  made  by  P.  C.  Ricard,  to  the  order  of  and  endorsed  by  the 
plaintiff,  his  mother,  and  secured  by  special  mortgage  on  her  plantation, 
instituted  executory  proceedings  against  said  property,  which  plaintiff 
enjoined  in  this  action.  Said  notes  were  given  in  part  imyment  of  a  large 
property,  purchased  by  said  P.  C.  Ricard,  and  in  the  act  of  sale  the  plain- 
tiff intervened,  and,  in  order  to  give  additional  security  for  the  payment 
of  said  notes,  specially  mortgaged  and  hypothecated,  *  *  in  favor  of  Wm. 
(I.  Harrison,  in  his  capacity  of  testamentary  executor  of  the  succession  of 
S.  T.  Harrison,  who  accepts  the  said  mortgage,  or  in  favor  of  any  holder 
or  holders  of  the  said  promissory  notes,"  the  landed  property  fully 
described  in  said  act  and  belonging  to  plaintiff.  The  injunction  is  based 
upon  various  matters,  which  will  be  considered  in  the  order  adopted  in 
the  brief  of  counsel. 

1.  The  non-observance  of  the  forms  of  the  hypothecary  action,  such  as 
notice  to  the  principal  debtor. 

The  plaintiff  cannot  be  viewed  as  a  third  person,  coming  into  posses- 
sion of  mortgaged  property,  but  as  the  principal  obligor  in  the  act  of 
mortgage,  which  it  was  competent  for  her,  under  Article  32G2  C.  C,  to 
execute,  and  she  is  therefore  not  entitled  to  the  notice  and  other  reqni- 
sites  in  the  hypothecaiy  action  proper. 

2.  The  plea  of  discussion  and  the  deposit  of  the  money  to  defray  the 
costs  of  discussion. 

This  plea,  hke  the  preceding,  is  erroneously  based  on  the  assumption 
that  plaintiff  is  a  third  possessor.  But  if  she  were  such,  the  plea  would 
not  avail  her,  as  the  exception  of  discussion  cannot  be  opposed  to  credi- 
tors who  have  a  privilege  or  sptvial  mortgage  on  the  i)roperty  found  with- 
in the  possession  of  a  third  person.     C.  C.  33(57.     C.  P.  73. 

3.  That  the  mortgage  granted  by  plaintiff  is  null,  on  the  grounds  of 
error,  fraud  and  intimidation. 

The  reoord  does  not  sustain  this  defense* 
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There  is  no  eviclonce  of  auv  artificos  or  iiupi'oper  practices  on  tlie  part 
of  defendant  t^  induce  the  plaintiff  to  become  the  s(»curity  and  mortgage 
liei-  property  in  behalf  of  her  son.  On  tlie  contrary,  it  is  evident  that  it 
was  vohmtary  on  the  part  of  mother  and  son,  *vJio  arc  shown  to  havi^ 
b(M»n  much  pleased  with  the  j)urchase  and  the  terms  and  conditions.  It 
was  the  son,  the  principal  obligor  in  the  purchase,  not  defendant,  who 
])rocured  i)laintiff  as  his  security.  Tin*  maxim,  rohnti  nan  tif  htjnrhi,  ap- 
1  )li es  appropriately. 

4.  That  the  defendant  had  no  right  to  sue  in  his  own  nauK^  to  <'olleet 
the  notes  in  (piestion  ;  that  he  is  not  a  holder  in  good  faith,  but  that  .said 
notes  belonged  to  the  minor  heirs  of  S.  T.  Harri^jon,  d(»ce!ised,  and  de- 
fendant is  not  their  legal  r<^presentativ(\ 

The  notes  are  negotiable  in  form  and  endorsed  in  blank  by  plaintilV. 
and  they  became  thereby  payable  to  any  holder,  who,  though  an  agent  or 
ex<'cutor,  could  sue  in  his  own  name.  H<mi.  Dig.  p.  180,  No.  o.  2  A.  .'»7(>. 
The  fact  that  a  third  person  is  really  the  owner  of  the  notes,  is  unimpor- 
tant, except  to  enable  the  defendant  in  the  suit  enjoined,  and  plaintifl*  in 
this,  to  show  an  equitable  defense  against  the  true  owner,  which  she  Imd 
an  opportunity  to  establish.  The  judgment  on  these  notes  against  her, 
in  favor  of  defendant,  will  be  ren  jmlimht  against  any  one  who  might 
afterwards  claim  an  interest  in  the  nott^s.  IS  L.  SV2.  There  is  nothing  to 
impeach  the  defendant's  good  faith  as  holder.  The  evidence  introduced 
by  plaintiff  herself  shows  that  h(^  has  been  discharged  by  the  Di.strict 
Court  fis  executor,  and  rec^ognized  as  the  guardian,  duly  appointed  iii 
?daryland,  of  the  minors  and  the  agent  of  the  legatees,  under  the  will  of 
S.  T.  Harrison,  decreased,  .aid,  a>  sneli,  put  in  possession  of  the  funds  of 
the  (^stJitci  And  whether  he,  or  those  minors  and  legatees  are  the  owners, 
is.  inlaw,  immaterial  lo  ]>lnintil)',  if  sh(»  has  no  ecpiities  against  the  true 
owner. 

The  plaintifl'  does  not  complain  of  tlu^  want  of  authentic  evidence  to 
sustain  the  order  of  seizure  and  sale,  but  that  ])laintiff  is  not  the  owner 
of  the  (evidence  on  which  it  issued. 

The  injunction  in  this  ('ase  was  granted  under  Art.  7))1)  C.  P.,  without 
giving  bond,  and  it  has  been  held  that  damages,  under  the  act  of  1S:^1, 
cannot  be  allowed  on  dissolving  the  injunction,  as  in  other  ca.ses.  l.'S  La. 
101. 

It  is  therefore^  ordered,  that  the  portion  of  the  judgment  allowin^^ 
damages  l)e  reversed,  and  that,  in  other  respects,  it  be  aflirmed,  reserving: 
to  defendant  his  right,  if  any  he  lias,  to  recover*  damages  in  another 
action. 

It  is  further  ordered,  that  plaintiff  pay  costs  of  the  lower  ('onrt  and 
defendant  those  of  a])peal. 
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Kock  V.  Hrin/rirr. 

No.   lli)l. — ClIAHLKS    KocK    r.    31.    S.    liiaNUIKlt. 

All  •i;rcrit  aat)i«iri/.«)d  tc»  emiiirso  notes  in  thy  iiamt?  of  liis  princiiial,  urid  for  hin  um-.  hnvin^  ciulorsiMl 
a  note  in  iiin  imnu*.  is  iiresiiincd  to  ha\o  done  so  tor  llie  nse  of  the  priiuMpal. 

The  fact.  lh«t  notes  arc  i»rot«».st<nl  i.s  not  proof  thtttth»>  endorstT  thereof  is  insolvent. 

A  notary  puliiU*  in  the  citv  of  Now  Drlcunh  i.s  a(ithori/.od  to  appoint  one  or  more  deputies  to  ai^i<«l  in 
iuaktn;r  prote?*is  and  serving  notices  and  whatever  facts  come  nei*e-<-*aril.v  witliin  the  know led;;e  of 
the  depntr.  while  thn?*  aH*«iHtini;  the  notary  may  he  certified  to,  and  are  as*  nineli  evidence  ns  though 
within  the  iier^mnal  knowledi^e  of  the  notary. 

Notice  of  pnite^t  i««  properly  served  at  the  place  of  hiininer«s  of  tlie  partv  to  whom  it  i^*  addressed. 

APPEAL  I'l-om  the  District  Court,  Puiisli  of  Ascension,  Brmmds,  A. 
Johnson^    JJcNts,    JJrntuI/  t(*   Ijnjt'udrc^    for  i)liiintiff    and   iippcHant. 
Jit/r///r  lO  TrmO'tiK,  for  dt'feudunt  tmd  appellee. 

Hyman,  C.  J.  Plaintiflf  sued  defendant  on  a  promissory  note  \i\\vn  hy 
F.  \V.  C.  (\)ok.  May  21st,  IHfJl,  for  §3,052  32. 

It  wa.s  nnidc  i)ayable  to  the  order  of  defendant,  and  was  endt)rsed  hy 
Martin  Gordon,  iTr.,  as  agent  of  defendant,  before  its  maturity,  (lordon 
niiikiug  himself  ako  hound  on  the  note,  suhseipiently  to  his  endorsement 
aH  agent,  endorsed  it  in  blank  in  his  own  name  merely  as  endorser.  On 
the  maturity  of  the  note  it  was  presented  for  payment,  jind  protested  for 
non-payment,  and  notice  of  its  dishonor  given  to  defendant  and  (rordon. 
Uy  a  written  power  of  attorney  defendant  had  authorized  (iordon.  *'for 
defendant's  use,  to  make  and  endorse  promissory  notes." 

Defendant,  in  answer  to  plaintiirs  petition,  after  denying  all  the  allega- 
tions of  the  petition,  atlmitted  "that  (iordon  had  authority  to  endorse 
notes  for  him,  but  only  for  d<»fendant's  benelitaud  use, "and  averred  that 
( rordon 's  authority  has  ee;used  by  his  failure,  l)efore  he  eudorst^d  the  note 
sued  ou,  and  that  the  consideration  of  Ibi  note  was  C'onfederale  money, 
the  issue  of  rebels  in  arms  against  the  (Government. 

There  is  no  evidence  that  the  consideration  of  the  note  was  (.!on federate 
money,  and  this  gi'ound  of  defenst?  is  abandoned  by  defendant. 

It  being  admitted  by  defendant  in  his  answer,  that  (lordon  had  autho- 
rity to  endorse  notes  for  his  own  use,  and  CJordon  having  acted  within 
the  scope  of  his  authority  by  endorsing  the  note  sued  on,  the  presumption 
is  that  he  acted  for  the  purpose  for  which  lu*  was  authorized,  and  there 
is  uO  evidence  in  the  record  to  the  contrary. 

The  evidence  adduced  to  prove  the  failure  of  Gordon,  before  he  en- 
dorsed the  note,  is  that  several  notes  had  been  protested,  on  which  he  was 
endorser. 

This  evidence  does  not  show  that  he  had  failed,  or  that  it  was  imjjossi- 
ble  for  bim  to  pay  his  debts  when  he  endorsed  the  note  for  defendant. 

With  no  proof  of  Gordon's  failure,  previous  to  his  endorsing  the  note, 
it  is  needless  to  determine  in  this  case  what  effect  the  failure  of  an  agent 
would  have  on  the  agency  conferred  on  him  by  another. 

Defendant  contends  that  the  notice  is  insufficient  to  bind  him,  if  he  be 
endorser,  as  aj^pears  from  the  notary's  certiticate  of  notice,  the  certifi- 
cate being  the  only  evidencre  of  notice. 

First,  because  the  statement  of  facts  made  by  the  notary  or  his  deputy, 
in  the  notxu-y's  certificate  of  notice,  is  not  evidence. 

The  certificate  of  the  notaiy  is  as  follows:  "I,  the  undersigned  notary, 
'lo  hereby  certify  that  the  partitas  to  the  not<'  have  been  duly  notified  of 
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Kofk  V.  BrinKicr. 

the  protest  thereof,  by  letters  to  thein  by  me  written  and  ucldressctl,  dat-cd 
on  the  day  of  tlie  protest,  and  served  on  them  respectively  in  the  manner 
following,  viz:  By  delivering  those  for  M.  S.  Brin/per,  Martin  (rordou, 
Jr.,  endorsers,  to  a  clerk  of  the  latter  at  his  oflice  (he  not  being  there), 
by  my  deputy,  Paul  (irima,  (the  office  of  Martin  (lordon,  Jr.,  being  also 
that  of  the  said  M.  S.  Bringier,)"  etc. 

The  notices  were  delivered  on  the  day  when  th(>  note  was  protested. 

The  facts  stated  in  the  certificate  necessarily  came  Avithin  the  personal 
knowledge  of  the  notary  or  his  deputy,  and  are  evidence  subject  to  bo 
contradicted  by  dther  evidence.  17  La.  588.  Act  relative  to  bills  of  ex- 
change and  promissory  notes,  approved  March  i)tli  185.").  The  not<^  was 
protested  in  the  city  of  New  Orleans  by  a  notary  of  the  city,  and  by  law- 
he  was  authorized  to  appoint  one  or  more  deputies  to  assist  him  in  making 
protests  and  delivery  of  notices  of  i)rotests  of  bills  of  exchange  and  jiro- 
missory  notes,  and  whatever  facts  which  necessarily  come  within  tht» 
knowledge  of  his  deputy,  while  assisting  in  giving  notices,  he,  the  notary, 
may  state  them  in  his  certificate,  and  the  facts  thus  stated  are  as  much 
evidence  as  if  he  had  certified  that  they  were  within  his  pei*sonal  knowl- 
edge. See  act  relative  to  notaries  of  New  Orleans,  (Jth  section,  approved- 
March  14th,  1855. 

Secondly,  because  the  notices  of  protest  were  served  on  Martin  Oordon, 
Jr.,  who  had  not  authority  to  receive  such  notice. 

The  certificate  of  the  notary  shows  that  notices  were  served  on  Ciordon, 
and  on  defendant. 

Thirdly,  because  the  notice  to  defendant  was  not  put  into  the  nearest 
130st-office  when  protest  was  made,  addressed  to  him  at  his  usual  i^lace  of 
residence,  to  Avit:  the  parish  of  Ascension. 

Defendant,  in  support  of  this  position,  refers  to  the  act  relative  to  bills 
of  exchange  and  promissory  notes  already  referred  to  by  us. 

This  act  did  not  change  the  commercial  law,  as  to  the  place  where 
notice  of  dishonor  of  bills  or  notes  were  to  be  sent  or  delivered. 

Notices  of  dishonor  of  a  note  or  draft  is  delivered  at  the  proper  place, 
when  delivered  at  the  office  or  place  of  business  of  a  party  to  a  bill  or  note. 

The  District  Judge  rendered  judgment  against  the  i>laintifr,  and  he  is 
appellant  from  the  judgment.     The  judgment  is  erroneoxis. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled,  avoided  and  reversed. 

It  is  further  decreed,  that  i)laintiff  recover  of  defendant  the  sum  of 
three  thousand  six  hundred  and  fifty-two  dollars  and  thirty-two  cents, 
with  interest  thereon,  at  the  rate  of  eight  per  cent,  per  annum,  from  tho 
24th  day  of  December,  lS(n,  till  paid,  and  costs  of  this  suit. 


19   184  No.  1285. — Stei'hen  Bhady  v.  AVilliam  Offutt  et  al. 

|l09   83a 

'—  (Mniiuant.H  of  land  \inder  tax  .-ialo.s  am  ht»!d  riKtcUy  to  sshow  lliat  all  the  re(|uiromentH  of  law  have  boon 

iuUy  complied  with.    It  is  inc\imb<»nt  on  them  to  product'  the  aKscH^^ment  and  show  it«  leR^ilitj. 

APPEAIj  from  the  District  Court,  Parish  of  East  Feliciana,  Posrt/y  J. 
^frVm  it*  lltml<n\  for  plain tifl'  and   ajjpellant.     Fnqnn  &  KiJhtturtif*. 
for  defendants  and  appellees. 
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lirady  v.  t)ftatt  ct  Jil. 
-  I 

Tallvfeuko,  J.  This  is  ft  petitory  siction  brought  by  the  plaiiititt*  to  iv- 
cover  a  tmct  of  land  iu  po.ssossiou  of  the  dcfeudiuits,  who,  as  he  alk'gcs, 
illegally  retain  the  samt*,  to  his  great  annoyance  and  injury.  He  prays 
judgment  deereeing  him  to  be  the  owner  of  the  land  ;  that  he  be  put  in 
possession,  and  that  defendants  be  condemned  lo  pay  him  two  hundied 
dollars  per  annum  rent,  so  long  as  they  continue  to  withhold  the  same. 

The  defendants  oppo.se  to  the  i)laintif!"s  title  a  deed  made  to  them  by 
one  Nonworthy,  a  i^arish  tax  collector,  who  sold  the  land  for  parish  taxes 
iu  December,  1H5(),  at  which  sale  the  defendants  i^urchased.  Judgment 
was  rendered  in  the  (^ourt  l)elow  in  favor  of  defendants,  quieting  them  in 
their  possession,  and  the  plaintift*  ai)pealed. 

The  i>laintiti"  shows  a  regular  chain  of  title  from  Shields,  tlu'  original 
grantee  ;  and  he  shows  that  Chambliss,  who  bought  from  Shields,  was  the 
owner  of  the  land  by  regular  conveyance  of  record  in  the  pari.sh  in  which 
the  laud  is  situated,  at  the  time  it  was  sold  for  pari.sh  taxes.  The  def(Mi- 
dants  introduced  a  certitied  copy  of  the  as.sessment  of  the  land  for  the 
year  1849.  showing  that  the  parish  tax  on  the  land  for  that  year  was  inw 
dollar  and  forty  cents  ;  and  that  it  was  assessed  as  the  **  Mooney  tract." 
Iu  the  adjoining  column  of  description,  it  is  stated  to  contain  six  hund- 
red and  forty  acres  ;  its  boundaries  on  three  sid(>s  are  giv(»n,  and  stated 
that  it  is  **  known  as  the  Shields  tract."  They  also  show  the  act  of  .sah' 
made  by  the  tax  collector,  in  which  he  specities  boundaries,  an<l  designates 
the  land  sold  as  the  **  Mooney  tract.' 

It  has  been  settled  by  several  decisions  f)f  this  Court,  that  the  claimanis 
of  land  under  tax  sales  are  held  rigidly  to  show  that  all  the  recpiirements 
of  the  law  in  regard  to  them  have  been  fully  comi)lied  with,  under  pain 
of  nullity..  It  is  incumbent  upon  such  claimant  to  produce  the  assess- 
ment of  the  i)roi)erty,  and  to  show  the  legality  of  the  assessment.  In  n  - 
giird  to  i)arisli  taxes,  an  ordinance  of  the  })<)lice  jury,  levying  the  tax,  was 
held  neces.sary  in  a  case  very  similar  to  this,  in  1(5  An.  US,  T^-mjtl'ifni  v. 

Here  no  ordinance  is  shown.  The  assessment  was  made  in  the  name 
of  *' Mooney,"  a  non-resident,  in  whom  no  right  wliatever  is  shown  !i> 
have  ever  existed  ;  while  it  ai)pears  that,  at  the  time  of  the  assessment 
and  the  sale,  the  title  of  Chambliss  was  of  record  in  tlie  }):irish.  In  con- 
formity with  the  well-settled  r^iles,  in  rcLiiion  to  forced  alienations  of  this. 
cliaracter,  we  feel  b(mnd  to  c()nsider  the  defendants'  titb'  defective,  and 
that  the  judgment  of  the  lower  Court  should  be  reversed.  (>  \.  S.  'M^. 
7  L.  50.  10  L.  2S:i  v.]  L.  205.  4  An.  '24S.  0  An.  512.  S  An.  V.).  10  An. 
:V2\).     U  An.  210. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  tlie  judgment  of  the 
District  Court  be  annulled,  avoided  and  revc^rsed.  It  is  further  ordered, 
adjudginl  and  decreed,  that  the  plaintiff  hav(»  judgment  iu  his  favoj-,  de- 
creeing him  to  be  the  owner  of  the  tract  of  land  described  in  liis  petition: 
that  he  be  init  in  po.ssession  of  the  same,  and  that  a  writ  of  possession  t(» 
that  etfect  be  issued.  It  is  further  ordered  that  di'fendants  and  appellees 
paj'  costs  in  both  courts. 


24 
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Graves  v.  Hardeoty  <fc  Harrin. 


No.  1320. — J.  B.  Graves  v,  HAKDESTr  A:  HAiutis. 

The  plea  of  a  tender  of  payment  in  Confederate  money  will  not  avail  defendant,  although  it  nan  Ih^ 
circulating  cnrrency  at  the  time. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Pasei/,  J. 
Miise  <0  Pipkin^  for  plaintiff  and  appellee.  F.  Hank'nitf  and  McVca 
<C  Hunter,  for  defendants  and  appellants. 

TAiiiAFEiiKo,  J.  This  suit  is  brought  on  a  promissory  note  for  the  sum 
of  34,558  50,  executed  in  solido  by  the  defendants  in  favor  of  D.  C.  Har- 
dee, executor  of  Ezra  Stokes,  deceased,  dated  October  12th,  1863,  and 
made  payable  twelve  months  after  date,  with  eight  per  cent,  interest  from 
date. 

The  defense  is,  that  the  note  was  given  for  cotton  at  a  time  when  Con- 
federate money  was  the  only  currency  in  circulation;  that  some  time  in 
1864,  in  view  of  meeting  the  payment  of  this  debt,  a  largo  amount  of  this 
cotton  was  sold  and  a  tender  made  in  Confederate  money,  which  was 
refused.  The  defendants  offered  a  witness  to  prove  that  the  consideration 
of  the  note  was  Confederate  money.  Objection  was  made  by  plaintiff, 
but  the  objection  was  overruled,  and  the  witness  allowed  to  testify.  He 
failed,  however,  to  prove  that  the  consideration  was  Confederate  money. 
He  stated  that  in  the  year  1864,  greenback  or  United  States  money  was  also 
in  circulation  to  some  extent  in  that  section  of  country,  and  he  thought 
the  Confederate  officers  used  about  as  much  of  it  as  they  did  of  the  Con- 
federate money. 

It  appears  that  a  part  of  the  cotton  sold  to  the  defendants  was  retained 
by  the  executor,  and  refused  to  be  delivered  until  defendants  gave  secu- 
rity for  the  payment.  Tlio  cotton  belonged  to  the  succession  of  Ezra 
Stokes,  deceased,  and  was  sold  at  a  probate  stile.  The  notes  taken  at  the 
sale  were  afterwards  partitioned  between  the  widow  (who  subsequently 
married  Graves)  and  the  heirs  of  Stokes,  An  adjustment  was  afterwards 
effected  by  which  the  plaintiff  and  heirs  were  to  take  the  cotton  detained 
at  sixty  cents  per  pound,  on  a  pro  rata  distribution  among  the  holdei-s  of 
the  cotton  notes. 

By  this  settlement  another  note  of  defendants  to  the  estate  was  paid, 
and  left  a  balance  over  of  ^148  87,  to  be  applied  as  a  credit  on  the  noto 
sued  upon. 

We  .see  nothing  in  the  defense  having  the  least  weight.  The  plaintiff 
has  fully  made  out  her  case,  and  judgment  was  properly  rendered  in  her 
favor. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
thtt  District  Court  be  affirmed  with  costs,  in  both  courts. 

No.  1309. — Alexandek  Walkei*  ».  Adelicia  Acklen. 

Plaintiff,  in  las  petition,  alleges  an  indebtedness  by  defendant  in  her  own  right,  and  as  tutrix  to  her 
minor  children,  but  prays  judgment  against  her,  and  has  citation  served  on  her  only  in  her  own 
right.    A  judgment  against  her  as  tutrix  will  not  be  sustained. 

The  judgment  of  the  Court  must  conform  to  the  verdict  of  the  jury. 

APPEAL  fi-om  the  District  Court,  Parish  of  West  Feliciana,  Cooley,  J. 
A}e,ran(W  Walker  sxi^  W.  D,  Winter,  and  D.   (\  Labatt,  for  plaintiff 
;ui(l  ai)pellee.     WirlUffp  &  MiUei\  for  defendant  and  appellant. 
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Walker  v.  Aeklen 

Tamapebro,  J.  The  record  of  this  suit  presents  proceedings  so  ano- 
malons  and  irregular,  that  we  find  it  impracticable  to  render  a  decree  in 
the  case.  The  action  is  founded  upon  a  joint  contract.  The  petition 
alleges  indebtedness  by  the  defendant  in  her  own  right,  and  as  tutrix  of 
her  minor  children,  and  prays  judgment  against  her  in  her  own  right 
alone.  The  defendant  was  not  cited  in  her  capacity  of  tutrix.  'We  arc 
at  a  loss  to  know  whether  the  jury  intended  to  render  their  verdict  against 
both  the  parties  alleged  against,  or  against  one  of  them  alone.  The 
judgment,  as  written  up,  does  not  seem  to  be  sustained  by  the  verdict. 
We  think  the  ends  of  justice  require  that  the  case  should  be  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  avoided.  It  is  further  ordered,  that  the 
case  be  remanded  to  the  Court  of  the  first  instance  to  be  proceeded  with 
according  to  law,  with  leave  to  the  parties  to  amend  thoir  pleadings,  the 
plaintiff  and  appellee  paying  costs  of  this  appeal. 

Rehearing  refused. 


No.  1202. — ^Wm.  L.  Hutchinsox  r,  S.  D.  <Sr  H.  Riciiardsox. 

The  fact  of  defendant  tteinir  in  th^  (.'onfedorato  service,  and  ihu8  avoidinir  citatiun,  does  not  inteirupt 
preMcription. 

APPEAL  from  the  District  Court,  Tarish  of  St.  Helena,  Kflis,  J. 
Jai;.  A,  Williamnj   for  plaintiff  and   appellee.     K    F.   litfUHpl/,   for 
defendant  and  appellant. 

Ueporfei'. — This  action  wa3<  conimonced  in  January,  18(*'>.  on  a  j)romis- 
sovy  note  wliich  became  due  in  Janiiarj',  1850.  Defendant  pleaded  Iho 
prescription  of  live  years.  Plaintiif,  in  answer  to  this  plea,  prodiutes  tes- 
timony to  .show  that  defendant  wns  in  the  Confederate  army,  and  thus, 
hy  his  own  act,  prevented  the  commencement  of  this  a^»tion. 

Tlie  testimony  is  materially  as  follows  : 

Witness  Ellis  says  :  *•  I  saw  defendant  in  Camp  Moore,  in  tin'  latter 
part  of  1801;  he  was  captain  of  a  company  in  the  Ninth  Lonisiana  Regi- 
ment.    I  know  he  wixs  still  in  the  a(»rviee  in  18r)2." 

Witness.Welah  says  :  **  Defendant,  Hardy  Richardson,  was  post-qnarter- 
niaster  fronwthe  latter  part  of  18(»8  to  the  surrender,  in  1805." 

It  is  admitted  by  defendants'  counsel,  that  the  Act  of  the  Louisiana 
Legislatnre  relative  to  proceedings  against  i)ers(ms  in  the  military  or 
naval  service  of  the  State,  or  of  the  Confederate  States,  approved  Decem- 
ber 21st,  18G1,  was  in  force  and  rccoji^nized  by  the  Courts  as  law,  and  as 
applying  to  this  case. 

Howell,  J.  This  is  an  action  upon  a  i^romissory  note,  due  on  12th 
January,  1859,  against  which  the  prescription  of  five  years  is  pleaded  by 
H.  Richardson,  against  whom  alone  judgment  was  rendered. 

He  accepted  service  of  the  petition  on  the  10th  January,  18(50,  about 
seven  yeai*s  after  the  maturity  of  the  note  sued  on,  and  there  is  no  legal 
evidence  in  the  record  showing  an  interruption  or  suspension  of  the  pre- 
soriptiqn  pleaded. 
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it  is  therofore  ordered,  that  tlie  judgment  appealed  from  be  reversed, 
iiud  that  tliere  be  jud^nnent  iu  favor  of  defendant,  Hardy  liichardsoii, 
with  eosts  in  both  eonrts.  » 


Same  Cask. — On  AppucATroN  ro\i  IlKirKAiaNo. 

IIowF.LL,  .T.  A  rehearinj?  is  asked  lor  in  this  case,  on  the  ground  that 
a  motion  to  dismiss  tlie  appeal  was  not  passed  npou. 

In  tlie  applieation,  it  is  admitted  that  said  motion  was  not  iu  thereeord. 
bnt  it  was  fded  ;  and.  on  referring  to  the  clerk's  docket,  we  find  an  entry 
of  the  tiling  of  a  nioticm  to  dismiss,  on  2d  iSFarch,  1SC7,  whicli  motion,  for 
the  first  time,  comes  to  our  knowledge  on  the  application  for  a  rehearing. 

Tiie  ai)peal  was  made  returnable,  and  the  transcript  filed,  on  Monday, 
lioth  February,  18(17.  Court  was  held  on  each  day  of  that  week,  except 
Saturday,  March  2d,  when  the  motion  was  fded.  More  than  three  judicial 
days  had  elapsed,  and  the  motion,  consecpiently,  came  too  late.  17  A.  21. 
Tlic  case  was  submitted  on  the  -ith,  upon  the  brief  of  counsel  for  defen- 
dant -  no  brief  of  plaintilT's  counsel  or  motion  to  dismiss  coming  into  the* 
hands  of  iho  Court — and  the  cas(»  decided  on  th(»  11th.  Under  these  cir- 
cumstances, we  do  not  feel  authorized  to  open  the  case  for  the  pnrpo.se  of 
examining  a  motion  to  dismiss  the  a])pcal. 

Rehearing  re-fused. 


Xo.  '^Oi). — (lEonoF.  H.   WiLKV  r.  Woopmax  k  15kmkxt. 

No  Hiirli  prort'Otliii,';  ;is  .1  pirn  in  .n!>atomcnt.  or  bar  (o  the  action,  in  known  to  or  rofogniziMl  liy  mir  l.iw. 
'I'lu'  rxj'cntion  of  :i  ju(l»;nicnt  I'an  Ih*  stayrtl  on',\  l».v  injunction  ami  )Kmil. 

AFl^KAL  from  the  Sixth  District  (kmrt  of  New  Orleans,  Jfoirrl/,  J. 
Iif/rp  ct"  Fnatcr,  for  plaintifTaud  appellee.      Kmrrao)}  ((•  llm\timihm^  for 
defendants  and  appellants. 

TiAP.ATvi:,  J.  Tliis  suit  was  brought  against  the  defendants,  upon  their 
:icc(^ptance  of  a  draft,  payable  to  the  order  of  plaintiHs,  for  .$500. 

The  defendants,  for  answer,  ph^aded  a  g(Mieral  denial  antt  prayed  for  a 
judgment  in  their  favor. 

Thf»  Court  below,  after  hearing  the  evidence,  gave  judgment  in  favor  of 
])laintiflr,  for  s^OO,  with  interest  and  costs  of  suit  and  protest.  No  appeal 
was  taken  from  that  judgment. 

But,  subsequently,  the  defendants  filed  a  document  of  the  following 
tenor,  and  which  they  call  a  lilen  in  h'lr  : 

'  "Now-  come  the  defendants  in  the  above  entitled  suit,  an.l  to  the  Court 
aforesaid  respectfully  represent  that  the  plaintiff  ought  not  further  to 
prosecute  the  same,  or  further  to  prosctJite  the  writ  of  fif>ri  /ttcina 
herein  issued  against  the  def<'ndants,  l^ecause  th(\v  say  that  the 
said  plaintitV  is  an  alien,  born  and  resident  in  foreign  parts,  to 
wit :    the  State  of   Missouri,   and  out  of  the  allegiance  of  the  State 
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of  Lonisiana  and  of  the  Coufederate  States  of  America,  and  vfiih- 
in  the  allegiance  of  a  foreign  coiintiy  and  government,  to  wit :  the 
country  and  (tovornment  of  the  United  States  of  America,  of  which  one 
Abraham  Lincoln  is  President ;  and  that  said  plaintiff,  before  and  at  the 
trial  of  the  institution  of  said  suit,  was  and  nf)W  is  inhabiting  and  resid- 
ing in  tlie  said  United  States  of  America.  And  respondents  further  say, 
tliat,  after  and  since  the  issuing  of  said  writ,  a  public  war  has  been  com-* 
monced  and  proclaimed,  and  is  now  carried  on  and  waged  between  the 
said  Confederate  States,  within  which  and  under  the  allegiance  of  which 
dc^fondants  are  and  reside,  and  the  said  United  States  of  America  and  the 
( lovornment  thereof  ;  and  that  the  said  plaintiff  is  an  enemy  of  said  Gov- 
(»rnment  of  the  Confederate  States,  and  adhering  to  the  enemies  thereof, 
all  which  resposdents  are  ready  to  verify  ;  and  defendants  also  show  that, 
since  tlio  issuing*  of  said  writ,  they  have  obtained  a  respite  from  their 
d(»l)ts  and  creditors,  by  virtue  of  proceedings  in  the  Sixth  District  Court 
of  New  Orleans,  in  the  suit  of  Woodman  cD  Bement  v.  Their  Crediioi\^t  of 
whicli  plaintiff  had  notice  and  was  placed  upon  the  bilan  ;  whereupon 
th(\v  pray  judgment  that  all  furiher  proceedings  and  writ  herein  be  stayed 
and  (piashnd,  and  that  tlie  plaintiff  and  the  sheriff  of  tlie  parish  of  New 
Orleans  be  ordered  to  stay  all  proceedings  under  said  writ,  until  the  plea 
now  interposed  shall  bo  heard,  and  for  general  relief,  etc." 

On  motion  of  defendants'  counsel,  it  was  ordered  by  the  Court  below 
that  plaintiff  show  cause  on  Monday,  2I^d  April  18(»1,  why  the  order 
l)rayod  for  should  not  be  granted. 

Tlie  plaintiff  excepted  to  said  rule,  on  the  ground  that  judgment  having 
boon  obtained  and  execution  issued,  the  defendants  cannot  set  tlie  same 
jusido  on  exception,  plea  in  abatement  or  rule,  but  only  by  injunction  on 
tjiriiiff  }>ond ;  that  no  such  process  or  proceeding  as  that  instituted  by  de- 
ftnidants  is  known  under  our  law  in  such  cases. 

The  Court  below,  after  hearing  counsel,  sustained  the  exception  of 
plaintiff  and  dismissed  the  iMile  or  plea  in  bar  filed  by  defendants,  with 
costs. 

The  defendants  appealed  from  that  judgment. 

W(»  are  clearly  of  opinion  that  the  District  Judge  did  not  err.  The  ap- 
pellants have  not  appeared  in  this  Court  to  point  out  to  us  the  law  author- 
izing such  proceedings  as  by  them  adopted  to  arrest  the  .//V//f/cm,s  or 
(execution  upon  the  judgment,  and  wo  are  not  aware  of  any  laws  under 
wlii(»h  said  writ  or  execution  could  be  arrested,  except  those  regulating 
injunctions,  and  requiring  the  party  to  state  under  oath  the  facts  which, 
according  to  his  belief,  render  necessary,  and  to  annex  to  his  petition  his 
bond  in  favor  of  defendant  in  injunction.     C.  P.  Arts.  29G,  304. 

The  appellee  has  asked  for  damages  as  for  a  frivolous  appeal.  We  be- 
lieve he  is  entitled  to  them. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  with  fifty  dollars  damages,  and  that  the  appellants  pay  all 
cosis. 

HowKiiL,  J.  recused. 
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No.  1257. — E.  Fendlek  r.  Mary  C.  Daigrk  et  rIh. 

Where  a  tutrix,  adminiBtorinff.  acknowledxes  in  her  account  that  the  heirs  are  her  creditoriP,  and  it 
is  evident  that  she  is  indebted  to  them.  The  judgment  homologatinir  the  sccount  cannot  ht> 
annulled.  But  it  may  he  reduced  by  the  creditors,  if  they  show  that  the  whole  sum  allowed  in 
not  due. 

The  husband's  separate  property,  lieing  adjudicated  to  the  widow  as  a  part  of  the  community,  the 
subsequent  creditorH  of  the  widow  cannot  treat  the  adjudication  as  an  absolute  nullity. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posef/,  J. 
Bimjeas,  Chaney  <fe  Jcxjr,  for  phiintiff  and  appellant.  S.  P,  dreres 
and  A,  M.  Dunn,  for  defendant  and  appellee. 

Howell,  J,  On  the  21st  February,  1866,  plaintiff  instituted  this  suit 
against  Mrs.  Mary  C.  Daigre,  individually,  and  as  tutrix  of  her  minor 
children,  Mary  E.  Gilbert,  A.  and  Lucie  A.  Daigre,  and  against  the  said 
three  children,  to  obtain  judgment  t7i  soUdo  against  and  set  aside  the 
probate  proceedings  and  sales  in  the  succession  of  Gilbert  Daigi'o, 
deceased,  resulting  in  a  settlement  between  the  said  tutrix  and  minors, 
and  to  subject  the  property,  transferred  to  or  purchased  by  the  latter  in 
pursuance  thereof,  to  the  payment  of  a  note  and  account  held  by  plaintiff 
against  the  said  Mrs.  Daigre,  on  the  grounds  of  fraud  and  collusion. 

The  petition  sets  forth  that  during  the  year  18G2,  plaintiff  sold  to  Mrs. 
Daigre,  for  herself  and  her  said  children,  various  articles  of  jewelry 
amounting  to  $2,8m)  50,  of  which  sum  Mrs.  Daigre  paid  J?1,000,  on  12th 
October,  1863,  and  gave  her  note  due  at  twelve  months  for  the  balance, 
and  that  in  October  and  November,  1865,  he  sold  to  them  other  merchan- 
dise amounting  to  ^74  45;  that  at  the  dates  of  the  first  sales  the  defendants 
were  wealthy,  and  the  ownera  of  a  large  amount  of  property:  that  for  tho 
purpose  of  concealing  her  property  from  the  pursuit  of  her  creditors  tho 
said  Mrs.  Daigre  fraudulently  acknowledged  herself  iudebted  as  tutrix  to 
her  said  children,  about  two  thousand  dollars,  more  than  she  really  owed 
them,  and  caused  judgment  to  be  rendered  against  herself  in  their  favor  for 
ninety-four  thousand  six  hundred  and  thirty-six  dollars  and  ninety-seven 
cents,  or  ii?31,878  39  to  each — whereas  she  did  not  owe  tlicm  so  much  by 
$39,450,  amount  of  the  separate  property  of  their  father;  that  under  said 
judgment  defendants  caused  a  largo  amount  of  property  to  be  sold  below 
its  real  value,  and  the  proceeds,  with  other  sums  paid,  exceeding  by  at 
least  J?1,000,  her  true  indebtedness,  applied  to  said  jiidgnient. 

Tho  three  children  excepted  that  no  cause  of  action  against  them  was 
shown;  that  no  priority  of  contract  is  pretended  between  ijlaintiff  ami 
exceptors,  in  the  execution  of  tlio  note  sued  on;  that  the  record  in  tho 
succession  of  their  father,  referred  to  by  plaintiff,  shows  that  their  rights 
were  fixed  and  determined  by  the  account  filed  by  the  tutrix  on  21st. 
March,  1861,  which  was  homologated  by  judgment  of  the  Court — tho 
portion  falling  to  one  of  them,  Mary  E.,  wife  of  Von  Pliul,  having  been 
paid  in  full  in  Januaiy,  1861,  and  that,  at  all  events,  no  action  lies  against 
them  until  recourse  upon  their  mother  is  exhausted.  Tliese  exceptions 
were  overruled,  and  were  renewed  as  a  defense  by  all  the  defendants, 
with  a  general  denial,  and  tlie  averment  that  plaintiff  cannot  maintain 
his  action,  as  the  rights  of  the  children  were  judicially  ascertained  prior 
to  the  origin  of  the  debt  on  which  the  suit  is  based.    They  further 
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pleaded  the  prescription  of  one  year,  in  bar  of  the  action ;  but  this  plea 
is  not  urged  in  this  Court. 

Judgment  was  rendered  against  Mrs.  Mary  0.  Daigre  for  the  amount 
of  the  not<)  sued  on,  and  against  plaintiff  on  his  demand  against  the  heirs, 
and  he  has  appealed. 

There  seem  to  be  irregularities  in  the  probate  proceedings  in  tlie  suc- 
cession of  Gilbert  Daigre,  deceased;  but  the  evidence  does  not  sustain 
the  charge  of  fraud  and  collusion. 

The  alleged  fraud  is  stated  to  have  its  origin  in  the  account  lilcd  by  the 
tutrix  on  the  21st  March,  1801,  where  no  apparent  motive  existed  for 
committing  a  fraud.  By  the  authority  cited  by  plaintiff,  the  judgment 
liomologating  this  account  cannot  be  annulled,  as  it  is  evident  the  tutrix 
w:is  indebted  in  a  large  amount  to  the  heirs;  but  it  may  be  reduced  by 
her  creditors,  if  they  show  that  the  whole  sum  allowed  is  not  due.  See 
5  A.  715. 

The  record  shows  that  the  mother  owed  htr  children  more  than  she  has 
paid  them  by  ten  thousand  dollars,  the  exeesy  stated  by  plaintiff. 

His  suggestion  that  she  could  not  have  owed  them  as  much  as  allowed 
by  the  amount  of  the  husband's  separate  property,  which  was  included 
therein,  cannot  avail  him  in  the  form  in  which  he  has  brought  his  action, 
while  the  adjudication  of  that  proi^erty,  as  well  as  the  community  pro- 
l>erty,  to  the  widow  is  not  set  aside,  which  he  has  not  asked  to  be  done, 
and  while  it  stands  undisturbed  the  judgment  attacked  is  not  erroneous 
in  amount.  The  creditors  or  heirs  of  the  deceased  may  complain  of  it, 
but  plaintiff,  who  is  a  posterior  creditor  of  the  mother,  cannot  do  so, 
unless  the  effect  be  such  as  to  deprive  him  of  some  legal  right  upon  his 
debtor's  property. 

liut  such  effect  is  not  shown,  as  by  the  act  of  adjudication  the  general 
mortgage  of  the  minors  was  removed  and  a  special  mortgage  granted  on 
the  plantation,  which  had  belonged  to  the  community,  and  which,  when 
sold  under  that  mortgage,  did  not  yield  as  much  as  plaintiff  admits  was 
due  the  minors. 

We  are  of  opinion  that  the  subsequent  creditors  of  the  mother  and 
tutrix  cannot  treat  the  adjudication  to  her  of  the  husband's  separate  pro- 
perty as  an  absolute  nidlift/y  and  deprive  the  heirs  who  do  not  complain  of 
all  recourse  against  their  mother  for  its  value,  which  is  adjudged  to  them 
by  a  formal  judgment  of  Court.  In  this  case,  where  plaintiff  dealt  with 
the  mother,  and  to  whom  alone  it  is  shown  he  gave  credit,  she  was,  so  far 
as  this  record  shows,  the  owner  of  all  the  property  described  in  the  inven- 
tory, and  her  only  indebtedness  was  to  two  of  the  heirs,  who  it  appears 
have  not  yet  obtained  from  her  the  whole  of  that  indebtedness. 

As  plaintiff  has  failed  to  make  out  a  case  against  the  heirs,  and  as  he 
may  be  able  in  another  form  of  action  to  show  their  liability,  we  have 
concluded  to  change  the  judgment  against  him  to  one  of  nonsuit. 

It  is  therefore  ordered,  that  the  judgment  against  plaintiff  on  his 
demand  against  Levoir  Daigre,  Gilbert  Daigre  and  Mary  E.  Daigre,  wife 
of  Henry  Von  Phul,  be  reversed,  and  that  there  be  judgment  against  him 
thereon  as  of  nonsuit;  that  the  judgment  against  Mrs.  Mary  C.  Daigre  be 
affirmed,  and  that  the  costs  of  appeal  be  paid  by  the  said  Levoir,  Gilbert, 
and  Mary  E.  Daigre,  appellees. 
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No.  532.  -Valentine  St.  Ceuan   r.  J.  A.  Sheuman  -L.   IJeunau*.   (iar- 
nishoc — W.  N.  Hchjek.s,  Intorvoiior. 

rUintiff  sarnuhccK  $3,UUU  buloneinf;  lo  defondiint,  which  had  Uvvn  i\rim<iU-A  with  a  third  p«rl> 
ponding  the  is'iao  of  Ahono  race:  nfterwHrds  an  jntervcnor  claiiuii  tlio  money,  ah  having;  wun  it 
Ht  the  race.  Defendant  is  Hhown  to  have  been  an  inaolvoiit  at  the  time  of  «ei/.ur«.  The  t  'uurt  « >  11 
not  ftUNtain  the  intervention. 

APPEAL  from  the  Sixth  District  Court  of  Now  Orleans,  L<.umin<)nl,  »l. 
Dnrant  <b  Hornorf  iind   J.    P.   Jfurn(fr,  for  plaintiiT  and  ai)ptlli'r. 
fjreo,  L.  lirifjhty  for  defendants  and  apiDcllanis. 

Lauauve,  J.     This  case  is  on  u  rehearing. 

The  plaintiff  and  appellee  obtained  a  judgment  against  the  defendant, 
on  the  18th  November,  18G2,  for  .^2,300,  with  interest  and  eosts.  Several 
writs  otjivrifacins  issued,  and  the  judgment  was  pjirtly  satisfied,  leaviuf^, 
however,  a  balance  duo  of  upwards  of  i:^l,5(K). 

On  7th  June,  IHG'l:,  plaintiff  issued  another  execution,  and  filed  a  sup- 
plemental petition  with  usual  interrogatories,  and  levied  a  seizure  in  tht* 
hands  of  L.  Bernard,  who  was  made  garnishee. 

L,  Bernard,  the  garnishee,  in  answer  to  the  interrogatory  whether  hf 
had  in  his  hands  money,  rights  or  credits  belonging  to  the  defendant 
Sherman,  said: 

**No;  except  such  rights  as  may  result  in  favor  of  J.  A.  Sherman,  from 
a  certain  agreement  in  writing,  made  between  W.  N.  llogers  and  J.  \. 
Sherman,  a  correct  copy  of  which  is  now  hereto  annexed,  and  made  part 
of  these  answers.  In  compliance  with  that  agreement,  Mr.  W.  N.  Rogers 
deposited  with  me  }?2,000  in  currency, 

Mr.  J.  A.  Sherman  deposited  with   me  eight   half  Si)anish  doub- 
loons, representing .^  UM) 

Sixty-five  dollars,  Spanish  gold  coin (JUO 

In  notes  currency .'.(M) 

W.  N.  Rogers  intervened,  and  alleged  that  neither  J.  A.  Sherman  nor 
Valentine  St.  Ccran  had  any  right  or  interest  in  the  moneys  descrilxnl  in 
the  garnishee's  answers,  but  that  the*  same  belonged  to  the  intervrnoi- 
and  claimant.  That  on  the  11th  June,  ISOl,  he  made  a  match  race  with 
J.  A.  Sherman,  and  subsequently  reduced  to  writing,  a  cornn't  copy  of 
which  is  annexed  to  the  garnishee's  answers:  that  he  fully  eompliod  with 
all  the  stipulations  and  conditions  of  the  bet,  and  that  oii  the  ir>th  Tune, 
18(54,  the  horse  ReuV)o  Rynders,  named  by  him,  won  tlu»  money  without 
any  opposition. 

He  i^rayed  that  the  rule  of  Valentine  St.  Ceran  be  dismissed,  that 
judgment  be  rendered  in  his  favor,  and  against  L.  Bernard  for  the  money 
so  deposited  by  J.  A.  Sherimm. 

To  this  inerventitm  the  ijlaintifl'  answereil  that  on  the  7tli  June,  181V4, 
date  of  the  seizure  in  the  hxinds  of  Bernard,  there  existed  no  relation  of 
debtor    and  creditor  beween  Rogers    and  Sherman;  that   if    there   was 
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auy  agrecmcut  butwecMi  them  prior  to  said  seizure,  to  run  a  horse  raco, 
tho  Kunic  wiis  caucolcd  by  «aiid  seizure;  thiit  the  wager  set  up  by  Koj^ers 
was  illegal  as  well  as  exeessive  auil  ruiuous  in  amount,  and  reprobated  by 
law;  that  Sherman  w*is  at  the  date- of  the  bet  in  insolvent  eireumstanoi's, 
and  had  denied  property  on  the  exeeutiou  against  him,  and  was  debarred 
in  law  and  good  morals  from  disposing  of  his  property  in  that  manner. 

The  Court  below,  after  hearing  the  evidence,  gave  judgment  for  plain- 
lifT,  and  the  intervcnor  took  this  appeal. 

Tho  bet  was  S5,U00  by  W.  N.  Rogers,  against  S3,000  by  J.  A.  Sherman. 
The  81,20D  deposited  by  Sherman,  and  the  32,000  on  Rogei-s'  imrt,  were 
put  up  as  a  forfeit — the  race  to  be  run  on  the  Fair  Grounds  course;  the 
money  was  deposited  in  L.  Bernard's  hands.  The  §1,2(K)  deposited  as  a 
forfeit  by  Sherman  was  seized,  and  L.  Bernard  garnisheed  before  the  day 
appointed  for  the  race.  On  that  day  Rogers'  horse  run  ;  Sherman  pro- 
duced no  horse;  the  judges  declared  that  Reube  Rynders,  Rogers'  horse, 
won  the  race.     Rogei*s  had  put  up  the  ^,000,  according  to  agreement. 

This  case  involves  but  one  (pestiou  of  fact,  which  must  be  tested  by 
the  means  and  circumstances  of  Sherman,  under  Article  2952  of  the  Civil 
Code,  which  permits  horse  racing,  but  allows  the  judge  to  reject  the 
demand  when  the  sum  appears  to  him  e,ec€ssir".  Now,  w^as  the  amount 
excossive  for  Sherman  ? 

The  following  admissions  were  made  below  by  the  parties: 

**  That  this  is  a  suit  originally  instituted  on  two  notes,  on  the  6th  Oclo- 
ber»  1862;  that  after  issue  joined,  judgment  was  rendered  on  tho  181  h 
November,  1862,  and  signed  November  22d,  1862;  that  several  writs  of 
fieri  /(U'Um  have  issne<l  against  defendant,  and  been  returned  not  fully 
satisfied  after  due  and  legal  demand;  that  there  now  remains  more  than 
81,500  due  on  said  judgment. " 

The  testimony  clearly  satisfies  us  that  Sherman,  at  the  time  of  this  bet, 
was  insolvent;  that  his  horses  had  been  seized  and  sold,  and  it  was  not 
known  what  ho  was  doing  for  his  living;  two  or  three  years  before  the 
trial  below,  ho  was  keeping  a  truss  store,  and  one  witness  thinks  that 
store  was  sold  out  by  tho  sheriff. 

The  term,  "excessive,"  is  used  by  the  code  in  a  relitic''  and  cwiparuflre 
sense;  for  instance:  $3,000  would  be  very  little  for  a  wealthy  man,  but  it 
was  an  excessive  and  large  amount  for  Sherman,  who  could  not  pay  his 
dtibts,  having  judgments  and  executions  hanging  over  his  head  without 
apparent  means  wherewith  to  pay  them. 

Taking  all  the  circumstances  into  consideration,  we  ai*e  of  opinion  that 
the  judgment  rendered  below  is  in  compliance  with  the  laws  and  the  facts 
of  the  case. 

It  is  therefore  ordered  and  decreed,  that  our  former  decision  bo  sci 
aside,  and  that  the  judgment  appealed  from  be  affirmed,  with  costs. 
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No.   4()4. — FliANK    MaLLEJUCH    r.    (iE<»U(jiE   MeKTZ. 

The  charge  AKainnt  iilnintitT  thnt  lie  had  Mwurn  falM!>ly,  and  the  u:«lliiiK  him  n  swiudlrr  and  thief, 
amount  to  a  iiruseuiptiun  uf  damaRU. 

APPJ'^AL  from  the  >Sixth  District  Court  of  New  Orleans,  Ihtn:ll,  J. 
E.  J.   Wenck,  for  phiintifl'  uud  appellee.     Ciipricn  Dufonr^   for   «U'- 
fcuclaut  and  appellant. 

TALiAFEimo,  J.  The  pluiutilT  sues  the  defeiiduut  for  uhiuder  uiid  clHiuis 
•S5,0U0  damages.  The  defendant  im\»  iu  a  general  denial,  and  adds,  that  if 
any  such  words  were  used  by  him  as  those  charged  iu  plaintiff's  i>etitioH, 
they  were  not  spoken  with  malicious  intent,  and  that  i)hiiutiil*  was  not 
thereby  injured.  In  the  Court  n  ffuo  judgment  was  al  tirst  rendered  in 
favor  of  the  plaintiff  for  five  hundred  dolhvrs,  but  it  was  afterwards,  upon 
a  new  trial,  reduced  to  two  hundred  dolliu's.  From  this  judgment  thu 
defendant  has  appealed. 

It  seems  that  the  defendant,  having  issuetl  an  execution  upon  a  judg- 
ment he  had  obtained  against  one  Roesk,  had  caused  to  be  seized  a  ooffee* 
house  and  the  stores  it  contained,  as  the  property  of  his  de))tor.  The 
plaintiff  interfered  by  injunction,  claiming  the  property  as  his  own.  This 
excited  the  ire  of  the  defendant,  who,  it  is  shown,  used  on  several  coca- 
sions  opprobrious  epithets  in  speaking  of  the  plaintiff— calling  him  a 
swindler  and  thief,  and  saying  that  he  had  committed  perjury.  No 
damages  are  proved  ;  but  the  charge  against  the  plaintiff  that  he  had 
sworn  falsely,  and  the  calling  him  a  swindler  and  thief,  amount  to  a  pre- 
sumption of  diimage.  There  is  no  fixed  rule,  in  cases  of  this  sort,  of 
assessing  damages,  and  we  see  no  reason  to  alter  the  judgment  which 
with  the  evidence  before  it,  and  in  the  exercise  of  a  sound  discretion, 
was  awarded  by  the  Court  below.  Civil  Code,  Arts.  1928,  2294.  14  La. 
198.     10  An.  231. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 

HowEiiii,  J.  recused. 


No.  902. — J.  BaJSR    r.    KOPFLER. 

To  entitle  a  party  to  the  risorou«  remedy  of  sequestration,  the  alfidavit  must  «tate  either  that  he  ha5 
a  priTileKeon  the  property,  or  that  he  is  the  owner  of  it.    C.  P.  Art.  275. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Felloiccs,  J, 
Hhddon  ct  Pardee,  for  plaintiff  and  appellee,     Belden  ct'  Fuselier, 
for  defendant  and  appellant. 
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Howell,  J.  Plaintiff  alleges  that,  in  April,  1865,  he  formed  a  partner- 
ship with  defendant,  for  carrying  on  the  businesa  of  sutlers  to  a  United 
States  regiment,  by  which  he  was  to  famish  the  capital,  defendant  the 
**  appointment  of  sutler"  to  the  regiment,  and  both  were  to  unite  thoir 
labor  and  share  equally  the  profits  and  losses  ;  that  he  advanced  $r),()0() 
in  said  business  ;  that,  in  September,  1865,  their  partnership  waft  dis- 
solved by  the  seizure  and  confiscation  of  their  goods  by  the  commanding 
officer  at  the  *'  post,"  and  by  mutual  consent ;  that,  at  the  time,  tlie  assets 
consisted  of  91)415  cash  in  his  hands,  ^553  in  the  hands  of  defendant,  a 
claim  of  $398  against  said  commanding  officer  for  his  wrongful  seizure, 
and  notes  and  accounts  against  the  members  of  said  regiment,  amounting 
to  $2,700;  that,  at  his  instance,  the  defendant,  in  October,  1865,  collected 
said  amount  from  said  officer,  and  the  sum  of  $135  on  said  notes  nnd  ac- 
counts, which  the  latter  took  into  his  possession  and  refuses  to  settle  for  . 
or  return,  but  threatens  to  collect ;  that,  to  defraud  plaintiff,  the  defen- 
dant invested  said  sums  thus  collected  in  a  grocery  store  in  this  city,  for 
his  own  account ;  that,  upon  a  settlement  of  the  partnership,  defendant 
will  owe  him  $1,086  in  cash,  and  one-hnlf  of  the  loss  of  capital ;  that  said 
groceries  really  belong  to  the  partnership  ;  that  he  fears  the  do  Fen  dan  t 
will  dispose  of  the  same,  and  collect  or  dispose  of  said  notes  andaooouiits; 
and  prays  for  a  sequestration  of  said  assets,  for  their  proceeds  to  be  paid 
to  him,  and  for  judgment  against  defendant  for  .if2,50(),  duo  on  acoount 
of  said  partnership. 

He  made  oath  to  the  truth  of  the  petition  ;  the  grooory  store  was  se- 
questered, and  released  on  bond  given  by  defendant. 

No  exception  was  made  to  the  character  of  the  action  ;  but  a  motion 
was  made  to  set  aside  the  sequestration,  on  the  grounds  tliat  tlio  afli<l:ivit 
was  insufficient,  and  that  plaintiff  claims  no  privilege  on  or  ownership  nf 
the  grocery  store  ;  whicli  rule  was  dismissed,  and  a  general  (h^iial  was 
pleaded. 

We  think  the  lower  Court  erred  in  sustaining  the  sequestration.  The 
petition  does  not  set  forth  the  conditions  for  the  writ,  required  by  Art. 
275  C.  P.,  or  any  amendment  thereof.  It  shows  that  the  grocei^  was  [>nr- 
chased  rtfler  the  dissolution  of  the  partnership,  and  does  not  alh»ge  that 
defendant  claims  the  exclusive  ownership  of  the  notes  and  accounts  in 
his  hands,  but  that  the  latter  held  them  for  collection,  and  the  foar  that 
he  would  not  pay  over. 

A  sequestration,  being  a  rigorous  measure,  will  be  allowed  only  when 
the  party  is  clearly  entitled  to  it.     2  A.  961.     9  A.  535. 

It  seems  that  the  parties  carried  on  the  business  of  sutlers,  for  a  few 
months,  as  partners  ;  but  the  evidence  does  not  enable  us  to  declare  de- 
fendant indebted  in  any  particular  sum  to  plaintiff,  as  charged  in  the 
petition. 

The  District  Judge  gave  judgment  against  him  for  $652  ;  compoijed  of 
$238,  acknowledged  by  him  (in  a  letter)  to  be  in  his  hands,  in  August. 
1865;  $392,  collected  from  the  commanding  officer,  and  $16  collected  from 
other  parties. 

The  letter  referred  to  shows  that  ho  had  the  first  item,  and  proposed 
closing  their  partnership  then,  upon  condition  of  retaining  said  itum  as 
bii  abare,  bat  it  seema  that  they  continued  their  business  for  %  month 
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longer,  and  there  is  nothing  to  raise  the  presumption  that  he  retained 
this  particular  amount.  As  to  the  other  two  it^ms,  the  evidence  is  too 
vague  to  authorize  a  judgment.  In  answer  to  interrogatoiies  on  facts 
and  articles,  defendant  declares  tliat  he  did  not  collect  from  said  partios 
enough  to  pay  his  expenses.  The  countervailing  evidence  is  too  indefinite 
of  itself  to  overcome  these  answers. 

We  cannot  say  that  the  partnci-ship  is  shown,  in  this  record,  to  bo  set- 
tled, so  as  to  make  defendant  a  debtor  to  plaintiff  in  any  amount 

It  is  therefore  ordered  that  the  judgment  of  the  lower  Oonrt  be  reversed, 
and  that  there  be  judgment  against  plaintiff,  as  of  nonsuit,  with  costs  in 
both  courts. 


No.  1.^04.— (tahthwaite,  Whf.fxet:  At  Co.   r.  JoHK  K.  Wentc  et  als. 

I'lAiniitTN  obtained  judgment  Affainst  defendant,  and  other*,  in  1861;  aftorwarde.  plaint  I  tTs' attornej 
aoknowlcdiced  natiafaction  thereof,  on  receipt  of  tbe  amount  in  thnj'tdrcntr  mowjf:  //WJ— That  the 
attorney  had  no  right  to  receive  snch  paper  in  payment  of  hia  client-i'  judgment,  vrithout  their 
cuntffnt,  and  th»t  the  judicial  mortgage  munt  lie  rciuRtatcd  of  record. 

AI*PEAL  from  the  District  Court,  Parish  of  St.  Helena,  A7//x,  J. 
D.  N.  Ueunen,   for  plaintiffs  and   appellants.     J.   F.  Wilaou,  James 
UWr// and  71  (r.  Darkhon,  for  defendants  and  and  appellees. 

TiAr.Ai'VK,  J.  On  the  2d  August,  lHr>l,  the  plaintifls  obtained  a  judg- 
ment ngainst  John  (t.  Burton  and  Thomas  K.  (lannoii  for  !B50(),  with 
interest.  On  the  2J'kI  June,  180*2,  Henry  Ti.  D.aigre,  the  attorney  of 
plaintiffs  in  that  suit,  acknowledged  satisfaetion  of  judgment,  as  shown 
\\y  a  receipt  of  the  follo\Ying  tenor: 

'*  Received  from  H.  E.  Williams,  clerk,  the  sum  of  .iiS540  in  Cofi/ffiernff 
money,  in  full  of  the  judgment,  principal  and  interest,  rendered  in  this 
en  .Me. 

June  28<l,  lS(i2.  (Signed)  H.  L.  Datorf.,  Attorney." 

This  suit  is  now  brought  on  the  ground  that  the  attorney  had  no 
authority  to  receive  in  jiayment  that  kind  of  currency,  and  set  aside  said 
satisfaction  of  judgment  asb(»ing  illegal,  and  to  correct  the  erasure  of  the 
judicial  mortgage,  and  t.o  reinstjite  sjiid  mort.gage  on  record. 

The  C'ourt  l)elow,  after  a  liearing,  gave  judgment  for  defendants,  and 
llie  plaintiffs  appealed. 

We  are  of  opinion  that  the  District  Court  erred.  The  mode  of  pay- 
ment in  treasury  notes  of  the  Confederate  States  of  America,  was  clearly 
proven,  and  tlu^  attorney  had  no  right  to  receive  such  papers  in  payment 
of  his  clienth'  judgment,  without  their  consent.  Dunbar  v.  Morvia,  3  R. 
278;  Perkins  v.  Gr'iht,  2  A.  328;  liailet^  it  CampheU  v.  Bagktf,  lately 
daoided. 
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It  is  therefore  ordered  and  decreed,  that  said  satisfaction  of  judgment 
and  cancelmcnt  of  the  judicial  mortgage  be  annulled  and  avoided,  and 
that  said  judicial  mortgage  be  reinstated  of  record^^and  that  the  defen- 
dants and  appellants  pay  costs  in  solido,  in  both  courts. 


No.  949.— Amelia  Michael  r.  H.  V.  Babin,  Sheriff  et  als. 

Where  an  appeal  ie  fcranted  by  motion  in  open  Court,  the  names  of  theappeiloen  mast  be  inmrted  In 
the  appeal  bond,  otherwifio  the  appeal  will  be  dismissed. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posey ^  J. 
Burgess,  Clianey  and  •/.  Joor,  for  plaintiff  and  appellee.  ./. ./.  lhirl\ 
for  defendants  and  appellants. 

Htiian,  C.  J.  The  plaintiff  has  filed  a  motion  to  dismiss  the  appeal  on 
the  ground  that  the  appeal  bond  is  defective,  it  not  being  made  in  favor 
of  anyone. 

The  order  of  appeal  was  granted,  on  motion,  in  open  Court. 

In  12  Robinson's  Reports,  page  205,  it  was  decided  that  there  is  no 
other  way,  when  an  appeal  has  been  granted  on  motion  in  open  Court,  to 
compel  aiipellees  to  take  notice  of  an  appeal,  and  to  appear  before  us, 
than  by  including  their  names  in  the  appeal  bond. 

The  aiipeal  bond  should  have  been  given  in  favor  of  the  appellee. 

Let  the  motion  be  sustainod,  and  let  the  appeal  be  dismissed. 


No.  1192.— Jamer  N.  Lea  r.  M.   S.  Biitnoier. 

The  fact  that  a  debtor  ih  under  protest  and  does  not  pay  his  debts,  does  not  establish  his  insolvency. 
It  must  Im)  Khown  that  ho  hss  not  the  means  of  payins  his  debt«,  by  showinff  that  all  his  propert> 
and  credit*  are  not  oqual  in  amount,  at  a  fair  valuation,  to  the  debts  due  by  him. 

If  a  party  is  capacitated  to  act  for  liiniHclf,  he  may  set  in  the  capacity  of  a^ent  for  another. 

APPEAL  from  the  District  Court,  Parish  of  Ascension,  Heaurais,  J. 
Johnson,    Denis,   BemnU  tt'   Lefjendre,    for  plaintiff  and  appellant. 
Burlhe  <fc  TrudaaK,  for  defendant  and  appellee. 
Labat7\^,  J.    This  suit  is  brought  to  recover  from  the  defendant  9^,000, 
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evidenced  by  a  note  dated  23d  January,  1862,  purporting  to  be  signed  by 
Martin  Gordon,  as  agent  of  said  defendant. 

The  answer  contains  a  general  denial,  and  an  allegation  that  the  power 
of  Martin  Gordon  was  canceled  by  his  failure,  in  about  February,  1861, 
and  that  therefore  he  had  no  authority  to  sign  the  name  of  defendant ; 
that  the  note  was  discounted  by  plaintiff  at  a  time  when  there  was  no 
other  circulation  except  Confederate  notes,  and  under  the  implied  con- 
tract that  said  note,  at  maturity,  would  be  paid  in  the  same  issue  ;  that 
Confederate  notes  were  issued  for  the  purpose  of  subverting  the  Govern- 
ment of  the  United  States,  and  the  contract  was  against  good  morals  and 
for  an  illegal  consideration  ;  that  there  was  failure  and  want  of 
consideration. 

The  District  Court,  after  hearing  the  evidence,  gave  judgment  for  de- 
fendant against  plaintiff,  who  took  this  appeal. 

On  the  27th  day  of  March,  1860,  by  notarial  act,  passed  before  Thomas 
J.  Beck,  notary  public  in  New  Orleans,  the  said  defendant  appointed  the 
said  Martin  Gordon,  Jr.,  to  be  his  true  and  lawful  attorney  "special," 
granting  unto  said  attorney  full  power,  for  him  and  in  his  name,  to  his 
use  and  in  his  behalf,  to  draw  checks  or  drafts  for  the  payment  of  money, 
upon  any  bank  or  banks,  person  or  persons.  *  ♦  And  in  his 
name  and  to  his  use,  to  make  and  endorse  promissory  notes,  and  to  make 
notes  payable  to  the  order  of  Martin  Oordon,  Jr,y  either  for  the  use  of 
said  Gordon  or  for  the  use  of  said  M.  S.  Bringier,  and  to  draw  and  en- 
dorse bills  of  exchange,  and  to  make  and  give  any  note  or  notes  which 
may  be  necessary  from  time  to  time,  in  renewal.        *        ^'        *        * 

The  testimony  shows  that  Martin  Gordon,  Jr. ,  went  to  protest  as  en* 
dorser,  on  one  note,  in  May,  1861 :  that  he  was  a  sugar  and  cotton  factor 
before  he  went  to  protest;  that  he  suspended  payment  in  May,  1861; 
that  this  suspension  was  of  public  notoriety  in  the  commercial  commu- 
nity; that  said  Gordon  has  not  paid  his  obligations,  and  is  no  longer  doing 
a  commercial  business. 

On  trial  of  the  case  below,  defendant  offered  to  prove  by  Bernard 
Avegno  and  Binder,  that  the  note  sued  upon  was  discounted  by  said 
Binder  &  Avegno,  as  brokers,  to  James  N.  Lea;  that  the  consideration 
paid  for  said  note  was  Confederate  treasury  notes,  and  that  there  was  no 
other  currency  at  that  time.  Plaintiff  objected,  on  the  gi*ound  that  there 
was  no  allegation  in  the  answer  that  the  consideration  of  the  note  sued 
upon  was  Confederate  Treasury  notes  The  Court  sustained  the  objec- 
tions, and  a  bill  of  exceptions  was  taken  to  the  opinion  of  the  Court.  We 
are  of  opinion  the  Court  ruled  correctly.  The  allegation  in  the  answer, 
in  regard  to  Confederate  treasury  notes,  did  not  authorize  the  admission 
of  the  testimony. 

There  is  but  one  question  in  the  case  :  Had  Martin  Qot^on  failed,  in 
the  sense  of  Art.  2996  of  the  Civil  Code,  reading  thus  : 

**  The  procuration  expires  :  *  *  *  By  the  death,  seclusion,  inter- 
diction ox  failure  of  the  agent  or  principal." 

Failure  signifies  the  situation  of  a  debtor  who  finds  himself  in  the  im- 
possibility of  paying  his  debts.    C.  C.  (signification  of  terms)  Art.  15. 

The  mere  fact  that  a  debtor  is  under  protest  and  does  not  pay  his  debts, 
is  not  a  proof  of  inaolvenoy;  it  must  be  establiahed  that  he  has  not  the 


NEW  ORLEANS,  APRIL,  18G7.  199 


LvA  \.  UriiiKier. 


meuiis  of  paying  them,  by  Bhowing  that  the  whole  of  hib  proi)erty  and 
credits  are  not  equal  in  amount,  at  u  fair  appraisement,  to  the  debts  due 
by  him.  C.  C.  Art.  1980.  Although  Martin  Gordon  was  under  protest 
a.s  endorser  on  one  note,  and  had  suspended  payment  in  May,  18(51,  he 
might  have  had  property  and  assets  exceeding  largely  the  amount  of  his 
liabilities.  He  had  yet  the  power  of  controlling  and  selling  his  property. 
Th(Hupson  V.  (jfordoii,  12  La.  2G(). 

If  he  could  aict  for  himself,  wc  see  no  good  reasons  why  he  could  not 
also  act  :ts  agent  of  the  defendant,  who,  it  seems,  remained  silent  instead 
of  revoking  his  power,  as  he  had  the  right  to  do.  C.  G.  Art.  2997.  Be- 
Kides,  there  is  no  evidence  in  the  record,  of  knowledge  in  the  plaintiff,  of 
the  state  <if  affairs  of  Martin  Gordon. 

We  are  of  opinion  that  plaintiff  has  made  out  his  case  in  all  respects, 
and  that  the  judgment  appealed  from  is  erroneous  and  must  be  reversed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed.  It  is  further  adjudged  and  de- 
creed,  that  the  plaintiff,  James  N.  Lea,  recover  of  the  defendant,  M.  8. 
Bringter,  the  sum  of  one  thousand  dollars,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum,  from  the  26th  January,  1863,  till  paid,  and 
costs  of  suit  in  both  courts. 


No.  301.-   Loiis  FoLSE  et  als.   r.  New  Orleans  Coa.st  anp  LAForRCHE 
Transportation  Company. 

Tbe  responsibility  of  h  uominon  oamer,  in  transportinfe  slaves,  is  of  tho  uHture  of  that  assumed  in 
carrying  passengers,  and  not  packafcos.  If  loss  occurs  the  carrier  is  responsible  only  for  noKligenoe 
or  unekillfulnese. 

4  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
tV     Johnson  <t  Denis,  for  plaintiffs  and  appellees.     FrnnA:  Haynes,  for 
defendants  and  appellants. 

Ilsley,  J.  The  defendants  are  sued  us  common  carriers  for  the  value 
of  a  slave  of  the  plaintiffs,  which  it  is  averred  the  said  defendants  under- 
took to  convey  on  their  steamboat  Music,  from  New  Orleans  to  the 
plaintiffs'  plantation,  on  Bayou  Lafourche,  and  which  they  failed  to 
deliver. 

The  lower  Court  gave  judgment  against  the  defendants,  who  have 
appealed. 

The  slave  was  a  runaway,  and  was  received  on  board  the  boat  by  the 
captain,  who  promised  to  have  an  eye  on  hijn,  and  he  was  fastened  by 
handcuffs  to  the  hog-chain  of  the  boat  on  the  boiler  deck.     One  of  the 
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ofliccra  of  the  boat  says  tlmt  "  tlie  slave  asked  to  go  to  the  jmwy,  and  that 
the  porter  took  charge  of  and  accompanied  him,  both  his  hands  being  in 
the  handcuffs,  of  which  the  porter  had  the  key." 

The  officer  says  he  accompanied  him  a  pait  of  the  way  to  the  privy, 
the  porter  of  the  boat,  a  colored  man,  being  close  upon  him,  and 
holding  him  by  the  tail  of  his  coat;  that  as  the  slave  went  round  by  the 
barber*s  shop,  the  officer  lost  sight  of  him,  and  that  almost  instantly 
afterwards  the  porter  turned  back  with  the  boy's  coat  tail  in  his  hand ; 
that  the  officer  proceeded  at  once  to  the  privy,  but  saw  no  more  of  the 
boy.  Immediate  search  was  made  for  him,  but  without  effect.  That 
there  is  a  railing  along  the  side  of  the  barber's  shop.  The  witness 
represents  the  porter  as  perfectly  trustworthy.  The  boat  was  landed  at 
the  time  at  the  plantation  of  Capt,  Dugas,  a  little  below  Donaldsonville, 
and  a  passenger  testifies  that  the  porter,  who  had  charge  of  the  shive, 
came  running  on  the  front  deck  where  the  witness  was  standing,  and  said 
that  the  slave  htvd  jumped  overboard. 

There  is  no  difference  between  the  provisions  of  our  code  and  the  prin- 
ciples of  the  law  of  bailment  applicable  to  common  carriers,  which 
prevail  in  tlie  other  States.  Their  liabilities  are  the  same  under  articles 
2722  and  2725  of  the  Civil  Code,  as  those  defined  in  cases  reported,  par- 
ticularly in  Wendell  236,  251;  21  Wendell  153,  354,  and  in  the  case  of 
Balfiicin  v.  Collius,  9  Rob.  568.  (See  Logan  v.  The  Pontchartrdin  Comjmuf/t 
11  Bob.  26,  27),  and  it  has  been  distinctly  held  that  the  law  regulating 
the  responsibility  of  common  carriers  does  not  apply  to  the  case  of  carry- 
ing intelligent  beings,  such  as  negroes.  The  Court,  in  the  cjise  of  Boi/re 
v.  /*.  Aiidej'son,  2  Peters,  page  150,  in  enunciating  this  principle,  said: 
**Tho  carrier  has  not,  and  cannot  have  over  slaves  the  same  absolute 
conti'ol  that  he  has  over  inanimate  matter.  In  the  nature  of  things  they 
resemble  passengers,  and  not  packages  of  goods.  It  would  seem  reasona- 
ble, therefore,  that  the  responsibility  of  the  earner  should  be  measured 
by  the  law  which  is  applicable  to  passengers,  rather  than  by  that  which 
is  applicable  to  the  carriage  of  common  goods." 

If,  in  the  present  case,  the  plaintiffs  sustained  any  injury  by  the  loss  of 
their  slave,  whose  value  was  proved,  the  defendants  would  only  be  respon- 
sible for  that  injui-y,  by  the  negligence  or  unskillfulness  of  themselves  or 
their  agents,  and  we  can  perceive  no  reason  under  the  facts  proved 
thereon,  to  charge  them  with  either  the  one  or  the  other.  The  judgment 
of  the  Court  below  should  have  been  in  favor  of  the  defendants. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and  it  is  further 
ordered,  that  judgment  be  and  it  is  hereby  rendered  in  favor  of  the 
defendants  and  against  the  plaintiffs,  and  that  the  plaintiffs  pay  the  costs 
in  both  courts. 

Howell,  J.  recused. 


NEW  ORLEANS,  APRIL,  1867.  201 

Hoopes  ft  Townsend  ▼.  McCan. 


No.  199. — Hoopes  &  TowNSEini  v.  David  C.  McCan. 

Where  the  creditort)  of  a  commercial  partnership  make  settlement  with  the  liqnidatinsr  partner  after 
the  dissolution,  and  take  his  suparato  not«s  in  /'ull  fttthnifiU  of  their  claim,  and  it  appears  that 
they  were  at  the  time  aware  that  the  liquidating  partner  had  assumed  ail  the  liabilities  of  the 
pftrtnerfihip.  the  retiring  partner  will  not  afterwards  be  held  responsible. 

VPPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Clarke  d;  Bai/ne,  for  plaintiflf  and  appellee.  Burani  c&  Hornor,  for 
defendant  and  appellant. 

Labauye,  J.  This  suit  is  brought  against  the  defendant  for  $1,398  G5, 
with  interest  at  seven  per  cent. ,  from  the  12th  March,  1860,  for  goods 
Bold  and  delivered  to  the  commercial  firm  of  McCan  &  Patterson,  on  a 
credit  of  six  months,  expiring  17th  March,  1858,  with  a  credit  of  8225, 
paid  12th  March,  1860,  leaving  the  balance  due  as  aforesaid. 

The  answer  eontaius,  in  substance,  a  general  denial,  and  that,  if  any 
in^lebtedness  ever  existed,  which  is  denied,  the  partnership  of  McCan  & 
Patterson,  of  which  respondent  was  a  member,  was  dissolved  on  the 
17th  May,  1858,  and  that  plaintiffs  had  notice  thereof;  that  by  the  terms 
of  said  dissolution,  all  the  debts  of  the  said  firm  were  assumed  by  George 
Patterson;  that  all  the  partnership  property  was  left  in  his  possession  for 
the  puri:)ose  of  paying  said  debts;  that  res])ondent  withdrew  from  said 
firm  on  the  said  date;  that  on  the  12th  March,  1860,  the  plaintiffs  received 
from  George  Patterson  J3225  in  cash,  and  his  note  at  six  months  for 
8721,  and  his  note  at  twelve  months  for  S742,  in  full  seUlement  of  claim  of 
Hoopes  &  Townsend,  of  Philadelphia,  against  the  late  firm  of  McCan  & 
Patterson;  that  it  was  the  intention  of  plaintiffs,  in  thus  settling  with 
George  Patterson,  the  liquidating  partner,  to  grant  a  full  and  entire 
acquittance  to  respondent;  that  said  Patterson  had  always  ample  means 
and  partnership  effects  with  which  to  pay  any  such  indebtedness,  if  owing 
prior  to  his  death,  and  that  the  delay  of  plaintiffs  in  looking  to  this 
respondent,  their  giving  a  long  time  to  Patterson  to  pay  the  injury 
inflicted  upon  respondent,  all  debar  them  from  any  recovery  herein;  that 
plaintiffs'  claim,  if  any  they  have,  is  not  yet  due  and  payable,  and  that 
this  suit  is  therefore  premature;  that  plaintiffs  cannot  recover  of  defen- 
dant, from  their  inability  to  subrogate  him  to  all  their  legal  rights. 

He  prays  for  judgment  in  his  favor,  for  costs  and  for  general  relief. 

The  receipt  given  in  settlement  is  of  the  following  tenor: 

**  Received,  New  Orleans,  March  12th,  1860,  from  George  Patterson, 
two  hundred  and  twenty-five  dollars  in  casli,  and  his  note  payable  six 
months  after  date,  with  current  exchange  on  Philadelphia,  for  seven  hun- 
dred and  twenty-one  dollars,  and  his  note  i)ayable  twelve  months  after 
date,  with  current  exchange  on  Philadelphia,  for  seven  hundred  and 
forty-two  dollars,  being  in  /hU  setllcment  of  claim  of  Messrs.  Hoopes  & 
Townsend  of  Philadelphia,  against  the  late  firm  of  McCan  &  Patterson, 
the  said  claim  being  on  the  schedule  of  liabilities  of  McCan  &  Patterson, 
on  file  in  the  office  of  James  Graham,  Esq.,  notary  public  in  the  city  of 
New  Orleans.  (Signed)  Hoopes  &  Townsend." 

On  the  17th  May,  1858,  the  partnership  of  McCan  &  Patterson  was 
26 
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dissolved  by  public  act  passed  before  Graham,  notary  public.  McCan, 
the  defendant,  transferred  and  sold  to  Patterson  all  his  rights,  titles  and 
interest  he  had  in  the  property  and  effects  belonging  to  his  said  partner- 
ship, and  the  purchaser,  Patterson,  assumed  and  bound  himself  to  pay 
lill  the  debts  and  liabilities  of  said  firm.  The  list  referred  to  in  the  above 
receipt,  and  annexed  to  the  notarial  act,  shows  assets  to  the  amount  of 
JB35,934  82,  and  liabilities  assumed  by  Patterson  to  the  sum  of  $21,990  31, 
Among  which  figures  the  debt  due  tlie  plaintiffs,  $1,450.  The  purchaser 
settled  the  difference,  $15,000,  in  cash  and  in  his  notes.  The  plaintiffs 
must  have  had  knowledge  of  this  dissolution  and  arrangement,  for  they 
refer  to  the  said  list  of  debts  in  the  receipt  given  by  them ;  therefore, 
they  knew  that  Patterson  had  assumed  their  debt. 

The  question  arises,  was  this  receipt  intended  as  a  payment  or  novation 
of  the  debt  due  by  MoCan  &  Patterson,  in  using  the  term  full  settlement  ? 
Taking  all  the  attending  circumstances,  we  are  of  opinion  that  full  settle- 
meni  was  intended  for  payment;  because,  in  reference  to  the  $225  paid 
cash,  it  certainly  means  payment,  and  of  course  must  have  the  same 
meaning  as  regards  the  two  notes.  Settlement  means:  an  adjustment  of 
accounts  or  claims;  liquidation;  payment.  Worcester's  Diet,  verbo 
settlement. 

If  then  the  term  in  full  settlement,  and  by  the  plaintiffs  in  their  receipt 
meant  payment,  the  debt  owing  by  the  firm  of  McCan  &  Patterson  was 
novated  and  extinguished.  4  An.  543.  2  An.  174.  16  L.  140.  2 
L.  111. 

We  are  of  opinion  that  our  learned  brother  below  erred  in  giving  judg< 
ment  for  plaintiffs. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  reversed  and  annulled,  and  it  is  further  adjudged  and  decreed,  that 
plaintilfo'  demand  be  rejected,  and  that  they  pay  costs  in  both  courts. 


No.  264.— Culver,  Simonds  &  Co.  v.  Henry  J.  Leovy,  Lucius  C.  Duncan 
AND  The  New  Orleans  Delta  Newspaper  Company. 

A  general  power  giveii  to  the  basiness  manafrcr  of  a  corporation,  does  not  authorire  him  to  bind  the 

corporation  aa  drawer  of  a  promissory  note. 
A  promisaory  note  is  drawn  to  the  order  of  two  persons  and  endorsed  by  both  :  they  are  jointly  liable, 

bat  are  not  bonnd  in  tolido, 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howelly  J. 
Race  <fc  Foster,   for  plaintiffs  and  appellees.     Leori/  <fc  Duncan  and 
Jtohert  Lovelace,  for  defendants  and  appellants. 

Hyman,  C.  J.  The  New  Orleans  Delta  Newspaper  Company,  a  char- 
tered corporation,  was  sued  as  maker,  and  Henry  J.  Leovy  and  Lucius  C. 
Duncan  were  sued  as  endorsers,  by  plaintiffs,  on  a  promissory  note,  made 
and  executed  by  the  business  manager  of  the  corporation,  Henry  J. 
licovy. 
The  note  was  drawn  as  follows,  to  wit : 
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*  •  $1, 125.  New  Orleans,  May  10th,  1860. 

**  Six  months  after  date,  we  promise  to  pay  to  the  order  of  Henry  J. 
Leovy  and  Lucius  C.  Duncan,  one  thousand  one  hundred  and  twenty-five 
dollars,  value  received,  with  interest,  at  the  Canal  Bank,  in  New  Orleans. 
Henby  J.  Leovy,  Business  Manager  of  Delta. " 

The  note  was  endorsed  in  blank  by  Henry  J.  Leovy  and  Lucius  C. 
Duncan. 

Presentment  and  demand  of  payment  of  the  note  was  made  at  its  ma^- 
turity,  and,  on  payment  being  refused,  it  was  protested  for  non-payment> 
and  due  notice  of  its  dishonor  given  to  Leovy  and  Duncan. 

The  District  Judge,  on  the  1st  of  March,  1861,  rendered  judgment 
against  Lsovy  and  Duncan,  condemning  them  in  solido  to  pay  plaintiffs 
the  amount  of  the  note,  with  interest  and  costs  ;  and  on  the  2d  day  of 
the  same  month  he  also  rendered  judgment  against  the  corporation,  con- 
demning it  likewise  to  pay  to  plaintiffs  the  amount  of  the  note,  with  in- 
terest and  costs. 

All  the  defendants  have  appealed  from  these  judgments. 

The  act  of  incorporation,  which  was  introduced  in  evidence,  declared 
that  the  purpose  for  which  the  corporation  was  established  was  to  pub- 
lish a  newspaper,  to  maintain  and  conduct  a  job  printing  office,  to  do  all 
acts  connected  with  the  printing  and  publishing  business,  and  to  pur- 
chase the  "paper"  and  '* office,"  and  all  things  necessary  for  the  same. 

The  act  further  declared,  that  all  the  powers  of  the  corporation  should 
be  exercised  by  two  managers  and  some  clerks. 

One  of  the  managers  to  be  the  manager  of  the  editorial  department, 
and  the  other  manager  to  be  the  manager  of  the  business  department, 
who  was  to  attend  to  all  things  connected  with  the  business  department, 
and  was  the  only  person  authorized  to  contract  for  the  corporation,  or  to 
bind  it  in  any  manner  whatever. 

No  other  power  or  authority  was  given  to  the  business  managef^ 

Leovy  was  appointed  business  manager  of  the  corporation. 

This  authority  did  not  authorize  Leovy,  the  business  manager,  to  bind 
the  corporation  in  this  peculiar  manner. 

To  enable  plaintiffs  to  recover  judgment  against  the  corporation,  they 
should  have  produced  evidence  that  Leovy  had  special  authority  to  draw 
the  note,  or  its  equivalent,  to  wit :  that  the  making  of  the  note  by  the 
business  manager  was  necessary  to  effect  the  objects  for  which  he  was  ap- 
pointed.    C.  C.  2966.     6  La.  R.  590. 

The  judgment  against  the  endorsers  is  also  erroneous. 

Though  it  is  not  proved  that  the  corporation  is  the  maker  of  the  note, 
the  defendants,  by  their  endorsements,  have  acknowledged  that  the  cor- 
poration is  the  maker,  and  they  are  as  liable  to  the  plaintiffs  as  if  the 
business  manager  had  authority  to  sign  and  make  the  note  for  the 
corporation. 

As  to  them,  the  note  is  proved  to  have  been  made  by  the  corporation, 
and  by  the  note  they  became  the  joint  creditors  of  the  corporation. 

By  their  endorsements  they  became  joint  debtors,  not  debtors  in  solido , 
to  the  holders.     See  3  La.  438.     4  Rob.  18. 

It  is  contended  that,  as  the  plaintiffs  made  the  note  a  part  of  their 
petition,  and  as  there  is  an  endorsement  in  blank  on  the  note,  made  by  an 
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agenfc,  subsequent  to  the  endorsements  of  defendants,  the  authority  of 
the  agent  should  be  proved  before  the  plaintiffs  can  recover  judgment. 
As  it  was  unnecessary  for  plaintiffs  to  make  such  averment,  it  was  also 
unnecessary  to  prove  the  averment.     See  2  An.  331. 

We  do  not  deem  it  necessary  that  the  endorsements  made  subsequent 
to  those  of  defendants  should  be  struck  from  the  note  before  plaintiffs 
can  have  judgment  against  the  defendants  on  the  note. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgments  of  the  District 
Court  be  annulled,  avoided  and  reversed;  it  it  further  decreed,  that  the 
suit  of  plaintiffs  be  dismissed  at  their  cost,  as  to  the  defendants,  The  New 
Orleans  Delta  Newspaper  Company.  It  is  further  decreed,  that  plaintiffs 
recover  from  Henry  J.  Leovy  and  Lucius  C.  Duncan,  jointly,  the  sum  of 
one  thousand  one  hundred  and  twenty-five  dollars,  with  five  per  centum 
per  annum  interest  thereon,  from  lOkh  day  of  May,  1860,  till  paid,  and 
six  dollars  and  five  cents,  cost  of  protest- 
It  is  further  decreed,  that  plaintiffs  have  judgment  against  the  said 
Leovy  and  said  Duncan,  in  soUdo,  for  the  costs  of  suit  against  thom  in 
tlie  lower  Court.  The  plaintiffs  to  pay  the  costs  of  appeal. 
HowEiiii,  J.  recused. 


No.  287.— GiFFEN,  Smedes  &  Co.  v.  Iba  L.  Makntno. 

Whero  the  proceedings  are  in  rem  founded  on  a  privilege,  the  defendant  oannot  except  to  the  jnrisdiC' 
tion  of  the  Court,  on  the  ground  of  his  domicile  being  in  a  different  parish  from  that  where  the 
mlKure  is  made. 

A  privilege  follows  the  object  to  which  it  is  attached,  and  the  creditor  may  have  the  object  seized  by  a 
writ  of  sequestration,  in  whatever  part  of  the  State  it  may  bo  found,  whether  at  the  owner's  domi- 
cile or  not. 

Where  plaintiff  claims  a  privilege  on  cotton,  or  other  property,  and  has  it  sequestered  in  a  different 
pariKh  from  that  of  the  domicile  of  the  defendant,  the  personal  action  will  be  dismissed  and  tho 
.  action  in  r^m  maint«incd. 

APPEAL  from  the  Fourth  District  Court,  of  New  Orleans,  Price,  J. 
I).  C.   Labatlf  and  Hynim  <D  Jonas,    for  plaintiffs  and  appellants. 
Eggleston  ij&  Hart,   for  defendant  and  appellee.     Diirant  eft  Hornor,  for 
intervenors. 

Labauve,  J.  On  the  30th  March,  1861,  the  plaintiffs  and  appellants, 
residing  in  this  city,  filed  this  suit  against  the  defendant,  a  planter  and 
resident  of  the  parish  of  Carroll,  alleging  in  substance,  that  petitioners, 
being  the  commission  merchant  of  the  said  Ira  L.  Manning,  had  made 
advances  to  him  during  the  years  18G0  and  18G1,  under  special  agreement 
that  the  said  Manning  would  ship  his  crops  of  cotton  to  them  ;  that,  in 
accordance  with  said  agreement,  petitioners  had  advanced  to  him  at  divers 
times,  more  particularly  set  forth  in  tho  account  annexed  and  made  part 
of  the  petition,  large  sums  of  money,  supplies  and  provisions  ;  that  the 
amount  now  due  by  defendant  is  825,340  61,  as  appears  by  reference  to 
said  annexed  account,  and  the  further  sum  of  ?18,326  21,  not  yet  due, 
being  for  acceptances  ;  that  said  Manning  agreeably  to  said  agreement, 
has  shipped  to  petitioner  a  portion  of  his  crop,  but  that  he  has  shipped 
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the  latter  part  thereof  to  West,  Benshaw  &  Gammack,  merchants  of  this 
city,  and  is  about  to  divest  the  proceeds  thereof,  in  order  to  defeat  peti- 
tioners* lien  and  privilege  accorded  by  law,  and  to  deprive  them  thereof 
pending  this  stiit. 

They  prayed  for  a  writ  of  sqaestration,  directing  the  sheriff  to  seize 
and  take  in  his  possession  the  several  boles  of  cotton  raised  and  shipped 
by  said  Manning,  to  West,  lienshaw  &  Gammack,  and  now  in  their  pos- 
session ;  that  said  Manning  be  duly  cited  to  answer  this  petition,  and 
that,  after  due  proceedings  had,  petitioners  have  a  judgment  for 
$43,666  82,  with  interest,  and  for  privilege  on  the  property  sequestered 
or  its  proceeds,  and  for  general  and  equitable  relief. 

The  defendant  appeared  by  an  attorney,  who  filed  the  following 
exceptions  : 

**  The  defendant,  by  his  counsel,  comes  only  for  the  purpose  of  plead- 
ing exceptions  to  the  jurisdiction  of  this  Gourt  and  the  premature  insti- 
tution of  the  suit  on  the  demand  not  due,  and  excepts  : 

**  1.  That  no  property  has  been  legally  sequestered  and  held  in-custody 
of  the  officer  or  Court,  to  confer  jurisdiction  on  this  Gourt. 

'*2.  The  plaintiffs  should  sue  the  defendant  at  his  domicile,  in  the 
parish  of  GarroU. 

'*d.  Upon  the  demand  not  yet  due,  the  action  is  premature,  and  no 
writ  can  issue  to  sequester  the  cotton. 

"  Wherefore  the  defendant  prays  that  the  said  action  may  be  dis- 
missed, and  the  sequestration  granted  in  the  same  may  be  quashed,  with 
costs,  etc." 

The  District  Gourt  sustained  the  second  ground,  as  to  jurisdiction  of 
the  Gourt  and  domicile  of  the  defendant,  took  no  notice  of  the  other 
grounds,  and  dismissed  the  suit. 

The  plaintiff  took  this  appeaL 

It  is  a  general  rule,  that  one  must  be  sued  before  his  own  judge,  who 
has  jurisdiction  over  the  place  where  he  has  his  domicile  or  residence. 
G.  P.  Art.  162.  To  the  provisions  of  this  article  there  are  many  excep- 
tions indicated  in  Articles  163  and  164  of  the  Gode  of  Practice,  none  of 
which  can  apply  to  the  case  at  bar,  even  by  analogy.  But  it  is  contended 
by  the  plaintiffs  and  appellants  that,  as  they  had  a  privilege  upon  the 
cotton,  they  could  sue  the  defendant  and  sequester  the  cotton  in  New 
Orleans,  although  the  defendant  had  his  domicile  and  residence  in  the 
parish  of  GarroU.  There  can  be  no  doubt  that  the  defendant  could  not 
be  cited  and  decreed,  in  New  Orleans,  to  pay  plaintiffs  demand ;  if  so, 
the  question  is,  could  the  plaintiff  obtain  a  sequestration  of  the  cotton, 
'  when  the  Gourt  could  not  give  him  a  judgment  for  the  debt  against  the 
defendant  in  personam?  The  amendment  to  Articles  274  and  275,  Gode 
of  Practice,  states  :  '*  The  plaintiff  may  obtain  a  sequestration  in  all  cases 
where  he  has  a  lien  or  privilege  on  property,  upon  complying  with  the 
requisites  provided  by  law."    Bevised  Statutes,  p.  94,  J  21. 

In  the  case  of  Henning  v.  Steamei'  St.  Helena,  5  An.  349,  where  plaintiff 
had  obtained  a  provisional  seizure  of  the  steamer,  asking  also  a  judgment 
with  privilege  against  the  vessel,  and  a  personal  judgment  against  her 
owner  and  captain,  to  pay  his  services  as  pilot  of  the  vessel ;  the  suit  was 
brought  in,  and  the  defendants  resided  out  of,  New  Orleans ;  the  pro- 
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oeedings  in  pei'sonam  vrere  dismissed,  because  of  the  defendants'  domicile. 
Tliis  Court  said  : 

**  Undoubtedly,  the  privilege  is  an  accessory  to  the  principal  obliga- 
tion ;  but  it  does  not  follow  that  the  remedy  in  rem  and  the  remedy  in 
personam  are  inseparable.  The  mortgage  creditor  may  seize  and  sell  the 
land  without  resorting  to  the  personal  liability.  So  the  pledgee  may 
proceed  to  have  the  thing  pledged  judicially  sold,  without  cumulating  a 
prayer  for  personal  judgment.  And,  in  the  absence  of  any  prohibition  in 
the  Code  of  Practice,  wo  see  nothing  unreasonable  in  disconnecting  the 
enforcement  of  the  privilege  from  the  personal  pursuit,  when  it  is  impos- 
sible to  pursue  both  together.  Where  there  is  right,  there  should  be  a 
remedy;  it  would  be  a  mockery  to  acknowledge  the  right,  and  yet  send  a 
creditor  to  another  forum,  where  the  enforcement  of  the  right  would  be 
impracticable. " 

From  that  decision,  it  is  clear  that  when  a  party  has  privilege  on  an  ob- 
ject, the  law  and  equity  give  him  the  right  to  enforce  it,  wherever  the 
object  may  be  found.  In  the  case  at  bar  the  plaintiffs  reside  in  New  Or- 
leans, and  the  defendant  in  the  parish  of  Carroll — ^liundreds  of  miles  from 
this  city;  they  found  the  cotton,  upon  which  they  claim  privilege,  in  said 
city ;  where  would  have  been  the  cotton,  and  what  would  have  become  of 
the  same,  before  they  could  have  gone  to  and  returned  from  the  parish 
of  Carroll,  with  the  necessary  writ  ?  The  answer  is  suggested  by  the 
conduct  of  the  defendant. 

Where  the  execution  issues  from  one  parish  to  another,  the  courts  of 
the  latter  may  enjoin  the  writ.  2  A.  323,  492.  4  A.  84.  5  A.  648.  This 
is  lex  necessitate.  In  this  case  we  see  that  justice  and  equity  require  dis- 
connection of  the  action  in  pei*sonam  and  in  rein  upon  the  privilege.  We 
are,  therefore,  of  opinion,  that  the  personal  action  must  be  dismissed, 
and  the  action  in  rein  sustained. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled  and  avoided.  It  is  further  ordered  and  decreed,  that 
the  personal  action  be  dismissed  and  the  action  in  rem  and  seqiiestration 
reinstated;  that  the  case  be  remanded  upon  the  question  of  privilege  and 
sequestration,  to  be  proceeded  in  according  to  law,  the  costs  of  appeal  to 
be  paid  by  the  defendant  and  appellee,  the  costs  below  to  follow  the  final 
decision. 


No.  882.— W.  N.  Thomson  et  al.  t?.  Mrs.  S.  C.  Chick,  Tutrix,  et  al. 

A  note  siirnfld  by  «  married  woman  is  invalid,  whero  it  is  not  shown  that  the  debt  inured  to  her  sept* 
rate  benefit,  nor  that  she  was  properly  authorized.  The  presumption  is  that  the  debt  is  that  of 
the  oommunity. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posefj,  J. 
W,  F,  Kernan,  for  plaintiff  and  appoUatit,     McVea  <ft  Ihinter,  for 
defendant  and  appellee. 

Howell,  J.     This  suit  is  brought  against  the  defendant,  individually, 
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and  as  tatrix  of  her  minor  children,  upon  a  note  given  by  her  **  for  mules 
for  the  nse  of  the  plantation." 

The  defense  is  that  when  she  signed  the  note  she  was  a  married  woman, 
and  unauthorized  by  her  husband  or  the  Court  to  sign  it,  and  that  sho 
bos  no  right  to  bind  her  minor  children. 

Judgment  was  rendered  against  her,  individually,  and  as  of  nonsuit  in 
her  favor  as  tutrix. 

Plaintiffs  appealed,  and  in  her  answer  defendant  asks  that  the  judgment 
against  her  be  reversed. 

The  evidence  in  the  record  does  not  sustain  the  judgment  against  the 
defendant. 

It  is  shown  that  she  was  a  married  w*oman,  and  it  is  not  shown  that  the 
debt  inured  to  her  separate  benefit  or  that  of  her  separate  property,  or 
that  she  woh  authorized  by  her  husband  or  the  Court  to  contract.  The 
presumption  is  that  the  debt  was  a  community  debt,  until  the  contrary  is 
shown. 

There  is  no  evidence  to  bind  her  as  tutrix.  Sho  did  not  sign  the 
note  as  tutrix,  nor  is  there  proof  of  tutorship,  or  that  the  contract  inured 
to  the  special  benefit  of  the  minors. 

The  evidence  is  insufficient  to  bind  the  defendant,  individually,  or  as 
tutrix. 

It  is  tht^reforo  ordi'iod,  that  the  judgment  against  Mrs.  S.  C.  Chick  be 
reversed,  and  it  is  now  ordered  that  plaintiffs'  demand  be  dismissed  as  of 
nonsuit,  with  costs  iu  both  courts. 


No.  716.— H.  Reiners  v.  V.  St.  Ceran. 

Payment  is  a  peremptory  exception,  which  may  be  pleaded  at  any  time  before  judgment. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tlicard,  J. 
J,  J,   E.  PlancJiard,  for  plaintiff  and  appellee.     J".   P.  Homor^  for 
defendant  and  appellant. 

HowELii,  J.  This  is  an  action  for  the  balance  of  an  account  for  building 
a  steamboat,  and  furnishing  material  and  labor,  to  which  the  general 
denial  was  pleaded.  After  the  cause  was  partially  tried,  the  defendant 
offered  to  file  the  plea  of  payment,  which  he  was  not  allowed  to  do  on  the 
ground,  as  stated  in  the  bill  of  exceptions,  that  "  every  means  of  defense, 
such  as  release,  novation,  contract  or  payment  by  contract,  which  goes  to 
show  the  extinguishment  of  an  obligation  admitted  or  proved  to  have 
once  existed,  must  bo  pleaded  specially,  and  cannot  be  urged  under  the 
general  issue,  which  only  denies  the  facts  alleged  in  the  petition.  The 
plaintiff  might  otherwise  be  taken  by  surprise.'* 

It  need  only  bo  remarked  that  the  learned  Judge  put  it  out  of  the 
power  of  the  defendant  to  plead  specialiy,  as  he  desired  to  do,  and  thus 
conform  to  the  rule  of  law  contained  in  the  bill  of  exceptions.  If  the 
plaintiff  was  not  prepared  to  meet  such  a  plea,  he  was  entitled  to  a  con- 
tinuance to  obtain  evidence.    But  the  Court  should  have  allowed  the  plea 
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to  be  iUed.  The  grounds  of  exclusion  or  refusal,  set  out  in  the  bill  of 
exceptions,  would  authorize  the  filing.  It  was  not  too  late.  Payment  is 
a  peremptory  exception,  which  may  be  pleaded  at  any  time  before  judg- 
ment.    C.  P.  345,  346.     6  L.  455. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  case  remanded,  with  instructions  to  the  District  Judge  to  allow 
defendant's  plea  of  payment  to  bo  filed. 


No.  1144. — HoMEB  Mabrio'nneaux  v.  R.  C.  Downs  and  Wife. 

Want  of  amicablo  demand,  to  bo  available,  must  bo  pleaded  bcforu  iastie  is  Jotnod. 
Where  husband  and  wife  are  defendants,  citation  served  on  tho  haeband.  in  order  to  be  binding  upon 
the  wife,  mast  be  addressed  to  her  as  well  as  to  tho  husband. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posei/y  J. 
Barrow  eft  Pope,  for  plaintiff  and  appellee.     A.  T,  Steele,  for  defen- 
dants and  appellants. 

Htman,  C.  J.  The  defendants,  Richard  C.  Downs  and  his  wife,  Lavenia 
J.  Downs,  appellants  from  a  final  judgment  rendered  against  them  in 
favor  of  plaintiff,  have  brought  up  to  this  Court  a  transcript  of  appeal. 

This  transcript,  according  to  the  amended  certificate  of  the  clerk  of  tho 
District  Court,  does  not  contain  a  copy  of  all  the  testimony  adduced  on 
the  trial  of  the  case  in  the  lower  Court. 

In  the  transcript  there  is  no  statement  of  facts,  bill  of  exceptions  to 
the  opinion  of  the  Judge,  or  special  verdict. 

When  a  transcript  is  thus  brought  up  to  this  Court,  the  Articles  89B  and 
897  of  the  Code  of  Practice  require  the  dismissjil  of  the  ai^peal,  unless 
the  appellants,  within  ten  days  after  it  is  brought  up,  file  an  assignment 
of  the  errors  of  the  District  Court  as  to  the  law,  and  which  errors  must 
appear  from  the  face  of  the  record. 

Each  of  defendants  filed  their  assignment  of  errors  of  law,  within  the 
time  required  by  the  articles  of  the  Code, 

Richard  C.  Downs  assigned  for  error— first,  that  his  exception,  pleading 
therein  want  of  amicable  demand,  was  neither  overruled  nor  set  aside, 
before  the  final  judgment  was  rendered  against  him. 

This  exception  should  have  been  pleaded  before  issue  was  joined  by 
a  judgment  by  default  against  him. 

After  issue  was  joined  this  Court  did  properly  in  proceeding  in  the  trial 
of  the  case,  as  if  no  such  exception  had  been  filed. 

And,  secondly,  that  the  final  judgment  was  rendered  against  him, 
without  a  judgment  by  default  having  been  iirst  taken  again^.t  him. 

The  record  contradicts  that  last  named  ground.  A  judgment  by  defaidt 
was  taken  against  him  on  the  18th  of  April,  1800,  (and  final  judgment  was 
rendered  against  him  in  May,  1866. ) 

Lavenia  J.  Downs,  the  wife,  has,  in  her  assignment,  pointed  out  several 
errors  of  law. 

It  is  needless,  for  the  decision  of  this  case,  to  notice  but  one,  and  that 
is  that  she  was  condemned  without  being  legally  cited. 

She  made  no  appearance  in  the  lower  Court. 
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Service  of  a  citation  and  a  copy  of  the  petition  was  made  on  B.  G. 
Downs,  her  husband,  and  a  single  service  of  citation  and  a  copy  of  the 
petition  on  the  hnsband  in  a  suit  against  the  husband  and  wife,  (where 
the  wife  is  not  separated  from  bed  and  board  from  him  by  a  judgment), 
is  a  sufficient  service  of  citation  and  petition  on  her.  See  Code  of  Prac- 
tice, Art.  182. 

The  citation  served  on  Richard  0.  Downs,  was  addressed  to  **R.  C. 
Downs,*'  alone,  and  the  question  is  whether  a  citation  so  addressed  and 
served  is  a  valid  service  of  citation  on  his  wife.  Article  178  of  same  Code 
says  that  the  clerk  of  the  Court  shall  make  a  copy  of  the  petition,  and 
that  he  must  annex  to  the  copy  a  citation  addressed  to  the  defendant  in  the 
form  prescribed  in  the  following  article.  That  article  declares  that  the 
citation  addressed  to  the  defendant  must  mention  the  title  of  the  cause, 
the  name  of  the  defendant  to  whom  it  is  addressed,  the  place  of  resi- 
dence, etc. 

It  is  evident  from  these  articles  that  the  lawmaker  required  that,  to 
make  a  citation  valid  against  a  defendant,  it  should  be  addressed  to  that 
defendant.  And  although  service  of  one  citation  and  a  copy  of  petition 
on  the  husband,  when  both  husband  and  wife  are  sued  together,  is  a 
sufficient  service  of  citation  on  the  wife,  yet  this  provision  of  law  does 
not  dispense  with  the  requirement  of  the  law,  that  the  citation  should  be 
addressed  to  the  defendant,  the  wife  as  well  as  to  the  husband,  when  sued 
together. 

In  referring  to  Article  192  of  same  Code,  we  become  more  confident,  in 
our  opinion,  that  the  intention  of  the  law  is  that  citation  should  be 
addressed,  as  well  as  to  the  wife  as  to  the  husband,  when  they  are  sued 
together ;  for  this  article  certainly  requires  that  citation  should  be 
addressed  to  the  wife  when  sued  alone,  although  a  service  of  the  same  on 
the  husband,  as  in  the  case  when  husband  and  wife  are  sued  together, 
would  be  a  sufficient  service  on  the  wife. 

A  citation  written  out  and  addressed  in  the  form  required  by  law,  and 
the  service  thereof,  together  with  the  copy  of  petition  on  the  party  on 
whom  the  law  requires  service  to  be  made,  is  the  only  way  in  which  a 
defendant  can  in  ordinary  proceedings  be  brought  into  Court.  Proceed- 
ings taken  against  a  defendant,  (unless  they  are  conservatory  acts),  before 
citation  in  ordinal^  actions,  are  null. 

It  is  decreed  tiiat  the  judgment  of  the  District  Court  against  Richard 
C.  Downs  be  affirmed,  with  costs  of  appeal. 

It  is  further  decreed,  that  the  judgment  of  the  District  Court  against 
Mrs.  Richard  C.  Downs  alias  Lavenia  J.  Downs,  wife  of  Richard  C. 
Downs,  be  annulled,  avoided  and  reveraed.  It  is  further  decreed,  that 
the  case  be  remanded,  as  to  hor,  to  the  District  Court,  to  be  proceeded 
with  according  to  law.  The  plaintiff  to  pay  the  costs  of  appeal  caused  by 
her  appeal. 

27 
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No.  307. — Geokge  H.  WiiiEY  v.  Woodman  &  Behemt. 

The  azaoation  of  a  jndffinant  cannot  be  8a«pended  on  *  rale  to  show  oaase.    A  soapenstTe  «pi>aal  will 

not  lie  from  a  judgment  diamiMing  mch  a  role. 
ExeontioB  of  judgment  can  only  be  suspended  upon  petition,  affidavit  and  bond  given  for  injunction. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Race  dt  Foster,  for  plaintiff  and  appellee.     Emerson  it  Huntington,  for 
defendants  and  appellants. 

iLSiiET,  J.  A  rule  was  taken  in  the  lower  Court  by  the  defendants  upon 
the  plaintiff,  who  had  caused  execution  to  issue  on  a  judgment  which  he 
had  obtained  against  them,  to  show  cause  why  proceedings  should  not  be 
stayed  ontil  a  hearing  could  be  had  upon  what  the  defendants  styled  their 
"p^  in  bar,"  which  they  had  filed  in  Court,  alleging  **  the  plaintiff  to  be 
an  alien  enemy,  residing  in  the  State  of  Missouri,  holding  aUegiance  to 
the  United  States  of  America,  and  said  plaintiff  to  be  an  enemy  of  the 
Confederate  States,  and  praying  for  judgment  to  quash  the  writ  of  execu- 
tion and  prohibit  further  proceedings  on  the  part  of  the  plaintiff. " 

From  the  judgment  dismissing  the  plea  and  maintaining  the  execution 
the  present  appeal  was  taken.  , 

The  proceeding  was  an  anomalous  one.  A  rule  to  show  cause  is  not 
the  legal  remedy  to  arrest  the  progress  of  an  execution  upon  a  judgment 
obtained  for  a  sum  of  money. 

That  can  only  be  done  upon  a  petition,  affidavit  and  bond  given  for 
injunction.  Code  of  Practice,  304.  Amentiment  of  Article  298  C.  P. 
Act  7th  April,  1826, 1 9. 

A  suspenstve  appeal  should  not  have  been  allowed.    9  An.  302. 

The  appeal  is  a  frivolous  one,  and  it  is  a  proper  case  to  aUow  damages, 
as  prayed  for.    Art.  907  C .  P. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  fifty  dollars  damages  for  a  frivolous  ap- 
peal, And  that  appellants  pay  all  the  costs  of  appeal. 

Howell,  J.  recused. 


No.  1148. — Joseph  Dubuc  v,  William  Voss. 

The  doctrine  that  the  power  to  remove  is  incidental  to  tho  power  to  appoint,  does  not  apply  to  Gov- 
emore  of  States.  Their  power  of  removal  is  limited  to  particular  cases,  provided  for  by  statutory 
enaotmentc 

Where  two  commissions  have  been  i^ssucd  by  the  CTOvernor,  at  different  times,  to  different  parMea,  for 
the  same  office,  and  tho  one  bearing  the  latter  date  states  on  its  face  that  the  officer  holding  the 
fii^t  commiaion  is  removed,  the  presumption  is,  that  ho  was  removed  for  oanses  provided 
for  by  statute,  and  the  latter  commission  will  supersede  the  former.  The  presumption  in  favor  of 
thdproper  exercise  of  power  by  the  tho  Governor  is  subject  to  be  overthrown  by  countervailing 
evidence. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tkeard,  J. 
A,  d;  M,  VoorJiies,  for  plaintiff  and  appellee.     E,  Filleul,  for  defqiv- 
dant  and  appellant. 
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TaijIaperbo,  J.  The  parties  to  this  suit  contend  for  the  office  of 
inspector  of  weights  and  measures  for  the  Second  District  of  New  Or- 
leans. They  confront  each  other  with  commissions  for  the  same  office, 
derived  from  the  same  authority.  The  plaintifiTs  commission  bears  date 
28th  of  March,  1866;  that  of  the  defendant  16th  of  November,  1866. 

Upon  receiving  his  commission,  Voss  (the  defendant]  gave  public  no- 
tice of  his  appointment.  He  also  demanded  from  his  competitor  the  pub- 
lic property  and  the  appropriate  implement-s  of  the  office,  which  were 
refused.  The  plaintiff  Dubuc  took  out  a  writ  of  injunction  against  the 
defendant,  restraining  him  from  exercising  the  duties  of  his  office.  When 
the  case  was  tried  in  the  Court  below,  judgment  was  rendered  in  favor  of 
the  plaintiff,  perpetuating  the  injunction,  and  the  defendant  has  appealed. 

There  is  no  need  in  this  case  to  go  far  into  the  inquiry,  whether  the 
power  to  appoint  to  office  implies  the  power  to  remove.  A  mere  arbitrary 
power  to  remove,  depending  solely  on  the  will  or  caprice  of  the  executive, 
and  to  be  exercised  without  good  cause,  the  sic  volo,  sic  jubeo  principle, 
was  surely  never  accorded  by  the  genius  of  American  institutions.  The 
doctrine  of  Mr.  Madison,  in  regard  to  the  right  of  removal  by  the  Presi- 
dent of  the  United  States,  was  founded  in  considerations  of  pubHc  utility, 
and  proceeded  upon  the  assumption  that  the  power  of  removal,  in  the 
hands  of  that  high  functionary,  would  be  exercised  with  a  nice  discretion 
and  for  right  purposes.  But,  in  the  progress  of  time,  it  has  been  found 
that  this  right  is  liable  to  abuse,  even  by  the  chief  executive  officer  of  the 
nation,  and  the  last  Congress  has  wisely  limited  its  exercise.  That  the 
power  to  remove  is  incident  to  the  power  to  appoint,  we  are  not  aware 
has  ever  been  contended  for  as  appertaining  to  the  governors  of  States. 
The  character  of  their  functions  is  not,  in  all  respects,  analogous. 
Their  x>ower  of  removal,  wo  apprehend,  is  generally  limited  to  particular 
cases  provided  for  by  statutory  enactments.  It  would  seem  to  derogate 
from  the  efficiency  of  the  chief  executive  officer  of  a  State,  and  to  lower 
the  dignity  of  his  office,  if  the  grounds  upon  which  he  makes  removals 
should  be  needlessly  subject  to  the  scrutiny  of  the  courts,  and  liable  for 
slight  reasons  to  be  annulled  by  judicial  decrees.  But  there  must  some- 
where be  protection  to  the  honest  and  faithful  incumbent,  if,  unhappily, 
his  right  to  hold  office  should  be  recklessly  violated  by  the  head  of  tlie 
executive  department.  To  the  judiciary,  in  such  a  case,  would  attach  the 
delicate  and  ungrateful  duty  of  inquiring  whether  the  executive  had  in- 
fringed the  law.     Such  cases,  we  may  hope,  will  be  of  rare  occurrence. 

The  only  evidence  before  the  Court  in  this  case  are  the  two  commis- 
sions. Both  cannot  have  effect.  If  the  one  first  issued  continues  in 
force,  the  last  is  simply  null.  If  the  latter .  is  valid,  it  supersedes  the 
former.  The  commission  to  Voss  recites  that  he  is  appointed  in  place  of 
"Joseph  Dubuc,  removed.*'  The  act  of  1855  (J  13),  relating  to  the  sub- 
ject of  weights  and  measures,  authorizes  the  governor,  in  a  certain  con- 
tingency, to  remove  inspectors  of  weights  and  measures.  Acts  of  1855, 
p.  362. 

The  presumption  is  in  favor  of  every  public  officer  that  he  performs 
his  duties  properly.  In  the  case  now  before  us,  the  i^resumption  is  that 
the  commission  last  issued  is  the  one  legally  in  force.  That  presumption 
is  strengthened  by  the  official  declaration  on  its  face,  that  Dubuc  was  re- 
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:: 'TTTZiZ^nvernor,  hv  the  act  of  1855,  has,  m  a 

moved,  and    by  the  fiu:t  that  the  goveruui,  ,       .  ,  .         ^ 

,  .  *  ^  "^       ,.       '^ui.  to  remove  an  inspector  of  weights  and 

certain    contingency,   the  right  w  r^^  f  © 

mea-ures,  Buf  this  presumption,  m  favor  of  the  proper  exercise  of 
power  by  the  «>vernor,  was  subject  to  be  overthrown  by  countervailing 
evidence,  it  it  were  in  the  pox^er  of  the  complainant  to  produce  it.  But 
no  such  evidence  was  introdaced  ;  and,  in  its  absence,  the  presumption 
that  the  commission  of  Voss  legally  supersedes  that  of  Dubuc,  must 
prevail. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Pistrict  Court  be  annulled,  avoided  and  reversed.  It  is  further  adjudged 
and  decreed,  that  the  plaintiff  and  appellee  pay  costs  in  both  courts. 

Behesring  refused. 


No.  6963.— D.  C.  Johnston  v.  C.  Yale,  Jb.,  &  Co. 

Tbe  rale  of  Ck>art.  declaring  that  no  private  aipreement  of  the  parties  relative  to  the  progreea  of  any 
cause  6haU  be  alleged  unless  the  evidence  thereof  shall  be  in  writing,  does  not  apply  to  agreements 
which  may  give  rise  to  another  suit. 

The  waiver  of  a  legal  right,  to  be  available,  must  be  clearly  and  explicitly  shown. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Race  cfe  Foster,  for  plaintiff  and  appellee.  Enierson  cfe  Huntington^ 
for  defendants  and  appellants. 

Howell,  J.  This  is  a  suit  for  damages  based  on  the  violation  of  an 
alleged  agreement  between  the  parties. 

Plaintiff  alleges  that,  finding  his  business  in  this  city  becoming  embar- 
rassed by  the  failure  of  his  former  partner  to  pay  his  proportion  of  the 
partnership  debts,  he  called  upon  the  defendants,  who  had  obtained  a 
judgment  against  his  firm  on  their  note  for  $347  25,  and  entered  into  an 
agreement  with  them  to  the  effect  that  the  latter  would  not  issue  execution 
or  proceed  against  him  in  any  manner,  until  his  return  from  New  York, 
which  place  he  should  have  ample  time  to  visit,  and  obtain  an  extension 
of  Credit  from  his  creditors  in  said  city;  that  on  the  faith  of  said  agree- 
ment he  left  for  New  York  on  19th  January,  1860;  had  interviews  with  his 
creditors;  returned  as  speedily  as  possible,  arriving  here  on  15th  Febru- 
ary following,  and  found  his  store  seized  and  closed  under  a  fieri  facias 
issued  by  defendants,  since  the  4th  of  the  same  month,  whereupon  he 
paid  the  said  judgment,  interest  and  costs,  by  reason  of  all  which  he  sus- 
tained damage  in  the  loss  of  trade,  loss  of  customers,  injury  to  mercantile 
standing  and  reputation,  and  to  his  mind  and  feelings,  to  the  amount  of 
ten  thousand  dollars.  Defendants  filed  a  general  denial,  and  after  trial 
judgment  was  rendered  against  them  by  the  District  Judge  for  the  sum 
claimed,  from  which  they  have  appealed. 

Defendants  objected  to  parol  proof  of  the  alleged  agreement  as  in 
violation  of  a  rule  of  Court,  prescribing  that  '*  no  private  agreement  or 
consent  between  the  parties  or  their  counsel,  relative  to  the  progress  of  any 
cause,  shall  be  alleged  or  suggested  by  either  of  them  against  the  other, 
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unless  the  evidence  thereof  shall  be  in  writing,  subscribed  by  the  party 
against  whom  it  shall  be  alleged  or  suggested,  or  by  his  counseL" 

We  think  this  rule  applies  to  the  mode  of  conducting,  and  the  manage- 
ment of  a  cause  before  the  Court  in  which  it  is  pending,  and  not  agree- 
ments, which  may  give  rise  to  a  cause  of  action  in  another  suit,  and  which 
are  subject  to  other  rules  of  evidence. 

The  proofs,  in  our  opinion,  do  not  sustain  the  judgment  of  the  lower 
Court.  Admitting  that  the  agreement  of  defendants,  as  alleged,  not  to 
issue  execution  or  proceed  against  plaintiff  in  any  manner,  until  he  could 
go  to  New  York,  get  an  extension  from  all  his  creditors  there  and  return, 
is  satisfactorily  proven,  the  evidence  does  not  afford  the  data  for  estimating 
accurately  the  damage  caused  by  the  acts  of  defendants,  beyond  the  costs 
of  keeping  the  property  and  making  the  inventory.  The  opinions  of 
witnesses,  engaged  in  the  same  business,  upon  this  question,  derive  weight 
only  from  the  facts  and  data  upon  which  they  are  based  being  made 
known;  for  in  no  other  way  can  the  Court  judge  of  the  correctness  of 
their  estimate  and  receive  it  as  proof.  This  has  not  been  done  in  this 
case.  The  evidence  as  to  the  amount  of  business  done  in  plaintiff's 
establishment,  at  the  date  of  the  seizure,  if  of  any  weight  in  this  respect, 
shows  that  there  were  funds  enough  on  hand  to  pay  defendants*  claim 
and  avoid  a  seizure;  but  there  is  no  evidence  of  the  profits  of  which  he 
was  deprived  or  the  actual  loss  in  trade,  or  reputation. 

But  we  do  not  think  plaintiff  has  shown  any  such  agreement  on  the 
part  of  defendants  as  precluded  them  from  proceeding  as  they  did  under 
the  circumstances.  They  certainly  had  the  legal  right  to  execute  their 
judgment  against  him,  and  any  waiver  or  suspension  of  that  right  must 
be  made  clearly  and  explicitly  to  appear.  Plaintiff  declares,  on  their 
positive  agreement  not  to  issue  an  execution  or  proceed  in  any  manner 
against  him  until  he  should  have  ample  time  to  visit  New  York,  and  ac- 
complish his  purpose  of  procuring  an  extension  from  all  his  creditors 
there.  From  the  testimony  of  his  only  witness  on  this  point,  it  is  clear 
that  defendants  were  unwilling  to  bind  themselves  positively  in  advance, 
and  refused  to  make  any  written  agreement  on  the  subject. 

We  conclude,  from  the  evidence,  that  plaintiff  was  referred  to  one  of 
defendants'  firm,  then  in  New  York,  and  that  the  member  here  would  not 
move  in  the  matter  until  he  could  hear  something  from  New  York  through 
his  partner,  then  there. 

It  was  after  the  return  of  this  partner,  and  the  lapse  of  sufficient  time 
to  hear  from  plaintiff,  that  the  seizure  was  made. 

To  recover,  it  was  incumbent  on  plaintiff  to  make  out  his  case  with  legal 
certainty,  which  he  has  failed  to  do.     17  A.  239. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  against  plaintiff  as  of  nonsuit,  with  costs  in 
both  courts. 
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moved,  and  by  the  fact  that  the  governor,  by  the  act  of  1855,  has,  in  a 
certain  contingency,  the  right  to  remove  an  inspector  of  weights  and 
measures.  Bnt  this  presumption,  in  favor  of  the  proper  exercise  of 
power  by  the  governor,  was  subject  to  be  overthrown  by  countervailing 
evidence,  if  it  were  in  the  power  of  the  complainant  to  produce  it.  But 
no  such  evidence  was  introduced  ;  and,  in  its  absence,  the  presumption 
that  the  commission  of  Yoss  legally  supersedes  that  of  Dubuc,  must 
prevail. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed.  It  is  further  adjudged 
and  decreed,  that  the  plaintiff  and  appellee  pay  costs  in  both  courts. 

Beheoring  refused. 


No.  6963.— D.  0.  Johnston  v.  C.  Yale,  Jb.,  &  Co. 

Tlie  role  of  Court,  declaring  that  no  prirate  aipreement  of  the  parties  relative  to  the  progresa  of  anj 
cause  shall  be  alleged  nnless  the  evidence  thereof  shall  be  in  writing,  does  not  apply  to  agreementa 
which  may  give  rise  to  another  suit. 

The  waiver  of  a  legal  right,  to  be  available,  mast  be  clearly  and  ezpliciUy  shown. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EgglesUm,  J. 
Race  (6  Foster,  for  plaintiff  and  appellee.  Emerson  dk  Huntington, 
for  defendants  and  appellants. 

Howell,  J.  This  is  a  suit  for  damages  based  on  the  violation  of  an 
alleged  agreement  between  the  parties. 

Plaintiff  alleges  that,  finding  his  business  in  this  city  becoming  embar- 
rassed by  the  failure  of  his  former  partner  to  pay  his  proportion  of  the 
partnership  debts,  he  called  upon  the  defendants,  who  had  obtained  a 
judgment  against  his  firm  on  their  note  for  $347  25,  and  entered  into  an 
agreement  with  them  to  the  effect  that  the  latter  would  not  issue  execution 
or  proceed  against  him  in  any  manner,  until  his  return  from  New  York, 
which  place  he  should  have  ample  time  to  visit,  and  obtain  an  extension 
of  credit  from  his  creditors  in  said  ciiy;  that  on  the  faith  of  said  agree- 
ment he  left  for  New  York  on  19th  January,  1860;  had  interviews  with  his 
creditors;  returned  as  speedily  as  possible,  arriving  here  on  15th  Febru- 
ary following,  and  found  his  store  seized  and  closed  under  ajieri  facias 
issued  by  defendants,  since  the  4th  of  the  same  month,  whereupon  he 
paid  the  said  judgment,  interest  and  costs,  by  reason  of  all  which  he  sus- 
tained damage  in  the  loss  of  trade,  loss  of  customers,  injury  to  mercantile 
standing  and  reputation,  and  to  his  mind  and  feelings,  to  the  amount  of 
ten  thousand  dollars.  Defendants  filed  a  general  denial,  and  after  trial 
judgment  was  rendered  against  them  by  the  Disti*ict  Judge  for  the  sum 
claimed,  from  which  they  have  appealed. 

Defendants  objected  to  parol  proof  of  the  alleged  agreement  as  in 
violation  of  a  rule  of  Court,  prescribing  that  **  no  private  agreement  or 
consent  between  the  parties  or  their  counsel,  relative  to  the  progress  of  any 
cause,  shall  be  alleged  or  suggested  by  either  of  them  against  the  other, 
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unless  the  evidence  thereof  shall  be  in  writing,  subscribed  by  the  party 
against  whom  it  shall  be  alleged  or  suggested,  or  by  his  counsel." 

We  think  this  rule  applies  to  the  mode  of  conducting,  and  the  manage- 
ment of  a  cause  before  the  Court  in  which  it  is  pending,  and  not  agree- 
ments, which  may  give  rise  to  a  cause  of  action  in  another  suit,  and  which 
are  subject  to  other  rules  of  evidence. 

The  proofs,  in  our  opinion,  do  not  sustain  the  judgment  of  the  lower 
Court.  Admitting  that  the  agreement  of  defendants,  as  alleged,  not  to 
issue  execution  or  proceed  against  plaintiff  in  any  manner,  until  he  could 
go  to  New  York,  get  an  extension  from  all  his  creditors  there  and  return, 
is  satisfactorily  proven,  the  evidence  does  not  afford  the  data  for  estimating 
accurately  the  damage  caused  by  the  acts  of  defendants,  beyond  the  costs 
of  keeping  the  property  and  making  the  inventory.  The  opinions  of 
witnesses,  engaged  in  the  same  business,  upon  this  question,  derive  weight 
only  from  the  facts  and  data  upon  which  they  are  based  being  made 
known;  for  in  no  other  way  can  the  Court  judge  of  the  correctness  of 
their  estimate  and  receive  it  as  proof.  This  has  not  been  done  in  this 
case.  The  evidence  as  to  the  amount  of  business  done  in  plaintiff's 
establishment,  at  the  date  of  the  seizure,  if  of  any  weight  in  this  respect, 
shows  that  there  were  funds  enough  on  hand  to  pay  defendants'  claim 
and  avoid  a  seizure;  but  there  is  no  evidence  of  the  profits  of  which  he 
was  deprived  or  the  actual  loss  in  trade,  or  reputation. 

But  we  do  not  think  plaintiff  has  shown  any  such  agreement  on  the 
part  of  defendants  as  precluded  them  from  proceeding  as  they  did  under 
the  circumstances.  They  certainly  had  the  legal  right  to  execute  their 
judgment  against  him,  and  any  waiver  or  suspension  of  that  right  must 
be  made  clearly  and  explicitly  to  appear.  Plaintiff  declares,  on  their 
positive  agreement  not  to  issue  an  execution  or  proceed  in  any  manner 
against  him  until  he  should  have  ample  time  to  visit  New  York,  and  ac- 
complish his  purpose  of  procuring  an  extension  from  all  his  creditors 
there.  From  the  testimony  of  his  only  witness  on  this  point,  it  is  clear 
that  defendants  were  unwilling  to  bind  themselves  positively  in  advance, 
and  refused  to  make  any  written  agreement  on  the  subject. 

We  conclude,  from  the  evidence,  that  plaintiff  was  referred  to  one  of 
defendants'  firm,  then  in  New  York,  and  that  the  member  here  would  not 
move  in  the  matter  until  he  could  hear  something  from  New  York  through 
his  partner,  then  there. 

It  was  after  the  return  of  this  partner,  and  the  lapse  of  sufficient  time 
to  hear  from  plaintiff,  that  the  seizure  was  made. 

To  recover,  it  was  incumbent  on  plaintiff  to  make  out  his  case  with  legal 
certainty,  which  he  has  failed  to  do.     17  A.  239. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  against  plaintiff  as  of  nonsuit,  with  costs  in 
both  courts. 
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No.  718. — AuousTE  Pino  v.  Merchants'  Mutuaij  Insubance  Company 

Whore  apolicyof  insurance  contains  a  condition  that  the  insurance  shall  not  be  binding  until  the 
actual  payment  of  the  premiun?,  the  insurers,  if  they  elect  to  do  so.  may  waive  the  condition,  it 
being  one  inserted  solely  for  their  benefit;  and  parol  testimony  is  admissible  to  prove  the  waiver. 

Where  an  application  for  insurance  is  made  and  accepted,  and  the  policy  is  made  out  in  duplicate, 
and  the  name  of  the  assured,  as  such,  put  down  on  the  books  of  the  insurance  company,  the  con- 
tract is  complete;  and,  unless  the  company  have  required  payment  of  the  premium,  or  given  no- 
tice that  they  will  not  be  bound  until  the  premium  is  paid,  there  is  a  waiver  of  such  payment. 

Proof  of  such  a  waiver  is  no  violation  of  the  rule  prohibiting  parol  evidence  to  vary  or  contradict  a 
written  contract. 

The  rule  is  well  settled,  in  relation  to  the  contract  of  insurance,  that  all  matters  which  show  the  tran- 
saction to  be  void,  on  the  ground  of  fraud  or  otherwise,  must  bo  specially  pleaded. 

Bvidenoe  of  fraud  is  inadmissible  under  the  general  issue. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier^  J. 
G,  Dufour,  L.  Castet^a  and  Carleton  Hunty  for  pbiintiff  and  appellee. 
/.  W,  Ourley,  L.  Piei'ce  and  J .  <fc  M.  VoorJiies,  for  defendants  and  appel- 
lants. 

Britf  of  (7.  Hunt  and  L,  Qistei^a,  for  plaintiff  and  appellee. — Angnste 
Pino  has  sued  the  Merchants'  Mutnal  Insurance  Company  to  recover  the 
sum  of  $2,086  42,  the  amount  of  damage  caused  him  by  a  fire  which  oc- 
curred at  No.  17  Gasquet  street,  on  the  1st  of  March,  1865.  The  basis  of 
his  claim  is  a  policy  of  insurance  effected  with  the  Merchants'  Mutual 
Insurance  Company,  against  loss  by  fire,  for  six  thousand  five  hundred 
dollars,  on  household  furniture,  wines,  liquors,  provisions,  etc. 

To  this  demand  the  insurance  company  filed  the  following  answer : 
"The  defendants  now  come  and  say  that  they  are  not  responsible  on  any 
policy  insuring  plaintiff  against  '  perils  by  fire, '  from  the  25th  of  Febru- 
ary, 1865,  and  ending  the  25th  of  February,  1866,  as  alleged  in  his  peti- 
tion; they  show  that  the  fire  on  premises  of  i^laintiff  occurred  on  the 
morning  of  the  1st  of  March  instant,  and  that  after  said  fire,  and  later  in 
that  day,  without  notice  to  defendants  of  said  event,  the  said  plaintiff 
came  and  paid  the  premium  stipulated  by  him. 

**  And  now  defendants  show  that,  by  the  second  condition  in  said  policy, 
there  was  no  insurance  until  the  premium  was  paid,  and  this  he  pleads  ; 
and  further  answering,  should  any  further  be  necessary,  they  deny  the 
allegations  contained  in  the  petition,  and  pray  to  be  hence  dismissed 
with  costs,  and  for  all  further  relief,"  etc.,  etc. 

There  was  judgment  in  the  Court  below  in  favor  of  the  plaintiff,  and 
the  defendants  appealed. 

The  testimony  adduced  on  the  trial  below  will  be  briefly  reviewed,  so 
as  to  place  the  case  properly  before  the  Court.     ***** 

The  attempt  to  refute  the  allegations  made  by  the  plaintiff  of  his  loss  is 
confidently  submitted  to  the  Court  without  further  argument.  The  tes- 
timony of  all  of  plaintiff's  witnesses  is  direct,  truthful,  emphatic  and 
nnanimous ;  that  of  the  two  firewardens,  on  the  other  hand,  consists  of 
merely  speculative  reasoning,  or  in  the  language  contained  in  the  admis- 
sion of  Captain  Younnes  himself,  of  "  conjecture  !" 

The  legal  ground  on  which  the  defendants  rest  their  objection  to  the 
payment  of  plaintiff's  demand — and  the  only  one  speciaUy  pleaded  in 
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their  answer  on  file — is,  that  the  fire  on  plaintiff's  premises  occurred  on 
the  morning  of  the  1st  of  March  instant,  and  that  later  in  that  day,  with- 
out notice  to  defendants  of  said  event,  the  plaintiff  paid  the  premium 
stipulated  by  him,  and  that  by  the  second  condition  in  the  policy  there 
was  no  insurance  until  the  premium  was  paid. 

The  non-payment  of  the  premium  by  the  plaintiff  until  several  hours 
after  the  fire,  is  a  conceded  fact  in  this  case;  but  it  is  the  universal  prac- 
tice in  New  Orleans  and  elsewhere  for  underwriters  to  require  payment  of 
the  premium  only  long  after  insurance  is  effected  ;  and  it  is  always  com- 
petent for  the  assured  to  prove  that  the  insurance  company  acted  accord- 
ing to  this  established  custom,  although  the  policy  contain  a  condition 
that  there  is  to  be  no  insurance  until  the  premium  be  paid. 

The  defendants  show,  therefore,  a  misapprehension  of  correct  princi- 
ples of  law,  when  they  oppose  the  introduction  of  evidence  to  establish 
that  it  was  the  custom  of  their  ofiice  to  effect  insurance  and  deliver 
policies  before  the  premiums  due  on  them  were  paid. 

In  treating  of  the  promise  of  insurers,  and  their  receipt  for  the  pre- 
mium, Marshall  says: 

"The  next  clause  in  the  policy  is  that  by  which  the  insurers  bind 
themselves  to  the  insured  for  the  true  performance  of  their  contract,  and 
confess  themselves  paid  the  consideration  or  premium  by  the  insured, 
after  the  rate  specified,   

'*  The  payment  or  non-payment  of  the  premium,  therefore,  can  have 
no  effect  upon  the  insurance.  Every  insurer  may  insist  on  being  paid 
the  premium  before  he  subscribes  the  poKcy;  but  having  once  subscribed 
it  and  given  credit  for  the  premium,  no  matter  to  whom,  he  shall  not  be 
afterwards  at  liberty,  when  a  loss  has  happened,  to  object  the  want  of 
consideration  for  his  promise."  Marshall  on  Insurance,  vol.  1,  book  1, 
chap.  7,  i  3. 

And  Mr.  Phillips,  in  his  work  on  Insurance,  in  laying  down  the  law 
which  governs  the  execution  of  the  contract  of  insurance,  observes  : 

**  Though  a  policy  is  a  contract  between  two  parties,  each  of  whom  is 
under  certain  obligations,  and  entitled  to  demand  of  the  other  a  compli- 
ance with  certain  implied  and  expressed  conditions  and  stipulations,  it  is 
subscribed  only  by  the  instirer  himself,  or  by  his  agent  or  attorney,  and 
when  so  subscribed  and  actually  or  constructively  delivered,  uncondi- 
tionally, to  the  assured,  it  is  a  completed  and  binding  contract. " 

**  In  the  usual  form  of  the  policy,  the  insured  on  a  marine  risk  acknow- 
ledges payment  of  premium ;  and,  in  fire  and  life  policies,  of  the  whole 
or  first  annual  premium,  or  deposit  or  first  installments,  and  accordingly 
always  imports  a  settlement  by  cash  or  premium  note,  of  a  part  or  the 
whole  of  the  premium  simultaneously  with  the  execution  and  delivery  of 
the  policy.  This  is  equivalent  to  saying,  that  the  contract  is  not  in  force 
until  such  payment  has  been  made." 

**  But  the  rules  of  an  insurance  company,  or  the  agreement  of  the  par- 
ties, may  control  the  rule  just  stated,  and  the  policy  be  binding  upon 
the  insurers,  though  the  premium  has  not  been  paid  or  any  note  given 
for  it,  nor  the  policy  actually  delivered  from  the  insurance  office." 
Phillips  on  Insurance,  vol.  1,  J  4,  marg.  pag.  22,  23. 

And  it  is  expressly  declared  byArnould  that,  in  point  of  fact,  ''the 
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premium  is  never  paid,  in  the  actual  course  of  London  business,  till  long 
after  the  policy  is  effected,    "    Amould  on  In.,  vol  1,  marg.  p.  86. 

So  likewise,  Parsons  lays  it  down,  **that  the  policy  which  usually  states 
the  reception  of  the  premium  binds  the  insurers,  although  the  premium 
has  not  been  paid,  nor  a  note  for  it  given  ;  and  this  even  if  the  policy 
was  not  delivered  from  the  office,  if  it  was  only  delayed,  and  there  was 
evidence  otherwise  of  a  completion  of  the  contract.  And  if  the  policy 
provides  that  there  shall  be  no  insurance  until  the  actual  payment  of  the 
premium,  as  this  provision  is  inserted  for  the  benefit  of  the  insurer,  it 
may  be  waived  by  him  or  his  agent."  Parsons  on  Maritime  Law,  vol.  2, 
p.  28. 

And  the  effect  of  the  acknowledgment  of  the  payment  of  premium  con- 
tained in  a  policy  of  insurance,  is  disposed  of  by  Mr.  Phillips  in  these 
words : 

**It  does  not  appear  that  there  is  any  material  distinction  between  this 
acknowledgment  in  a  xiolicy  of  insurance  and  in  other  instruments, 
respecting  which  the  prevailing  doctrine  is,  that  the  acknowledgment  of 
payment  in  a  deed  of  conveyance,  though  it  estops  the  grantor  from  al- 
leging want  of  consideration,  is  oulj  prima  facie  evidence  of  payment 

which  may  be  rebutted, "    Phillips  on  Insurance,  chap.  6,  marg. 

page  515,  and  numerous  authorities  there  cited. 

And  again  :  **  An  allegation  of  compliance  with  a  condition  is  supported 
by  proof  that  the  underwriters  waived  it."  Phillips  on  Insurance,  §12, 
marg.  pp.  21,  22. 

This  rule  is  also  clearly  expressed  by  Parsons,  as  follows  : 

'  *  The  general  rule  of  law  is,  that  a  receipt  for  money  is  open  to  evi- 
dence, either  to  qualify  it  or  controvert  it  altogether.  It  is  true  that, 
generally,  no  written  contract  is  to  be  varied  by  oral  evidence.  But  even 
in  a  deed  for  land,  where  the  receipt  for  the  consideration  money  is 
acknowledged  under  seal,  the  actual  payment  may  be  inquired  into,  and 
any  question  raised  concerning  it,  which  does  not  tend  to  impeach  or  in- 
validate the  deed,  or  vary  any  of  its  provisions  ;  and  the  same  rule  must 
certainly  be  applied  to  jjolicies  of  insurance."  Parsons  on  Maritime  Law, 
vol.  2,  pp.  182,  183. 

No  other  commentary  upon  these  established  rules  of  law  and  correct 
pleading  will  be  offered  than  that  furnished  by  the  defendants  themselves 
in  the  testimony  of  their  witness,  L.  A.  Fourchy,  which  forms  of  itself  a 
strong  feature  of  this  case.     On  being  first  sworn,  he  said  : 

**In  February  and  March  last  I  was  clerk  in  the  Merchants' Mutual 
Insurance  Company,"  and,  on  being  shown  the  policy  of  insurance  sued 
on,  added,  that  he  recognized  his  signature  to  the  receipt,  on  the  back 
thereof. 

When  recalled  by  defendants,  at  a  later  stage  of  the  trial,  and  again 
shown  the  policy  of  insurance,  he  testified  "  that  premium  was  paid  to 
me  on  the  1st  of  March,  between  half-past  ten  and  nine  o'clock,  by  the 
plaintiff  himself.  When  he  paid  the  premium  on  the  1st  of  March,  he, 
the  plaintiff,  said  nothing  at  all  about  a  fire  having  occurred  at  his 
place." 

**  I  delivered  the  policy  to  him  on  that  day,  without  being  aware  that 
the  fire  had  occurred.    Had  I  known  that  this  fire  had  occurred,  I  would 


NEW  ORLEANS,  APRIL,  1867.  217 

Pmo  V.  Merohanta'  Mataal  Insarftnoe  Company. 

not  have  delivered  him  that  policy,  except  with  the  consent  of  the  com- 
pany. I  had  no  authority  to  make  a  waiver  of  the  condition  of  the  policy; 
I  did  not  know  at  the  time  I  received  that  premium  that  the  said  property 
was  destroyed  by  fire." 

'*  Plaintiff  had  applied  to  the  company,  through  me,  to  have  that  pro- 
perty insured;  the  application  was  written  by  the  secretary,  I  think.** 

*' Plaintiff  applied  at  the  defendants*  office  before  the  1st  of  March.' 
Plaintiff's  name  is  down  on  the  books  of  the  company  as  being  insured 
for  the  amount  of  the  policy.*' 

'*  The  policy  is  dated  25th  February,  because  the  application  was  made 
on  that  day.  I  do  not  recollect  that  I  was  much  engaged  that  day.  I 
told  the  plaintiff  nothing  about  the  premium.*' 

'<I  made  the  insurance  without  speaking  to  Pino;  I  do  not  recollect 
having  said  to  him  to  call  on  the  following  Monday.*' 

When  asked  what  occurred  between  Pino  and  himself  on  that  occasion, 
this  witness  answered  :  "  I  do  not  recollect ;  I  saw  plaintiff  in  the  office. 
The  blanks  in  the  application  of  plaintiff  were  filled  in  the  handwriting  of 
the  secretary,  and  I  do  not  know  what  occurred  between  him  and  plain- 
tiff. I  know  nothing  at  all  of  what  took  place  between  the  plaintiff  and 
myself." 

"  I  might  have  had  a  conference  with  the  secretary  in  relation  to  plain- 
tiff's application;  I  cannot  recollect  whether  I  did  so." 

*'  At  the  second  interview,  when  I  gave  him  the  policy,  he  paid  me  the 
money  and  I  handed  him  the  policy.  He  said  nothing,  and  I  said  nothing. 
I  knew  that  he  wanted  his  policy  when  he  came." 

*'  I  do  not  talk  to  parties;  I  have  not  always  time  to  talk.  At  the  first 
interview  he  must  have  told  me  he  wanted  to  be  insured;  but  I  cannot 
recollect;  these  things  escape  my  memory " 

This  witness  made  his  appearance  once  more  for  the  defendants,  but 
with  what  amount  of  benefit  to  their  case,  the  Court  will  determine. 
He  now  swears : 

"When  I  said  defendants  (meaning  plaintiff's)  name  is  down  on  our 
books  for  the  amount  of  this  policy,  I  meant  that  that  policy  is  a  copy 
from  our  records.  Of  each  policy  we  give  out,  we  keep  a  duplicate  in  our 
records.** 

<' We  are  not  generally  paid  the  premium  at  the  time  we  deliver  the 
policy ** 

There  can  be  no  doubt,  from  these  authorities  and  this  testimony,  that 
the  contract  between  the  plaintiff  and  defendants  was  complete  before 
the  fire  of  the  first  of  March.  The  defendant  could  have  brought  suit 
to  recover  the  premium  under  it ;  and,  if  this  could  be  done,  it  is  cer- 
tainly competent  for  the  plaintiff  to  recover  compensation  for  the  loss  he 
has  suffered.  The  contract  of  insurance  is  one  of  indemnity;  it  is  con- 
sensual and  commutative.  After  the  secretary  has  written  out  the  appli- 
cation, and  the  assured,  as  such,  has  been  put  down  on  their  books,  the 
company  cannot  be  permitted  to  decline  to  perform  faithfully  their  part 
under  the  contract,  long  since  perfected. 

These  principles  of  the  law  of  insurance  have  received  a  recent  exposi- 
tion in  the  case  of  GoU  v.  Tlie  National  Protection  Insurance  Co.,  decided 
28 
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in  the  Supreme  Court  of  New  York,  the  facts  of  wLicb  are  most  similar 
to  those  of  the  ciise  before  the  Court. 

The  action  was  on  a  policy  of  insurance  against  fire,  issued  to  the  plain- 
tiff and  his  brother,  Joseph  A.  Goit,  and  assigned  by  Joseph  A.  to  tho 
plaintiff,  after  tho  loss.  The  premium  was  not  paid  until  after  the  loss  ; 
the  agent  of  the  defendants  telling  the  assiired  that  it  was  immaterial ; 
that  he  did  not  care  to  receive  it  until  he  made  his  returns,  and  he  would 
call  for  it.  The  premium  was  paid  to,  and  accepted  by,  the  agent  the 
day  after  the  fire.  The  defendants,  under  a  provision  authorizing  it,  had 
directed  their  agent  to  cancel  the  policy;  but  he  had  not  done  so,  only 
mentioning  to  the  assured  that  he  would  procure  another  insurance  for 
them,  and  that,  until  he  did  so,  the  policy  might  continue  in  force.  An< 
nezed  to  the  policy  was  a  condition,  like  the  condition  in  the  policy  in 
the  case  at  bar,  to  wit :  that  **  no  insurance  should  be  binding  until  the 
actual  payment  of  the  premium. "  In  deciding  the  case,  after  observing 
that  the  premium  was  not  actually  paid  at  the  time  of  the  loss,  and  after 
observing  that  this  fact  was  alleged  as  a  reason  by  the  defense  for  assum- 
ing that  the  policy  had  not  attached,  the  Court  said  : 

''  It  is  a  well-settled  maxim  that  a  party  may  waive  the  benefit  of  any 
condition  or  provision  made  in  his  behalf,  no  matter  in  what  manner  it 
may  have  been  made.  (Brown's  Legal  Maxims,  547.)  It  extends  to  all 
provisions,  even  constitutional  and  statutory,  as  well  as  conventional. 
The  law  will  not  compel  a  man  to  insist  upon  any  benefit  or  advantage 
secured  to  him  individually.  Hence,  it  was  the  privilege  of  the  insurers 
in  this  case,  if  they  elected  so  to  do,  to  waive  the  condition  making  the 
actual  payment  of  tho  premium  a  condition  precedent  to  the  binding  effi- 
ciency of  any  insurance,  as  it  was  a  provision  inserted  for  their  benefit, 
and  in  which  they  alone  were  interested.  This  waiver  may  be  established 
by  evidence  of  an  express  waiver,  or  by  circumstances  from  which  such 
waiver  may  be  inferred  ;  and  it  may  be  by  the  managers  of  the  company 
or  by  a  duly  authorized  agent;  and,  as  it  was  done  by  the  latter  in  this 
case,  it  was  obligatory  upon  the  company."  (Barbour's  N.  Y.  Supreme 
Court  Reports,  vol.  25,  p.  190. 

So  also  the  Supreme  Court  of  Maine,  in  dismissing  the  case  of  Loring 
V.  Proctor,  as  one  containing  matter  of  fact,  proper  for  the  consideration 
of  a  jury,  held  :  ^'  that  if  it  was  customary  for  the  insured  to  be  content 
that  their  policies  should,  when  made  out,  remain  in  the  office  of  the 
underwriter,  and  still  be  obligatory  ;  and  if  it  should  appear  that  such 
had  been  the  case  in  the  office  of  the  defendant,  and,  at  the  same  time, 
that  the  agent  or  insurance  broker  had  all  along  declared  that  the  note 
had  been  taken,  and  was  upon  the  company;  and  if  it  should  be  believed 
that,  in  case  there  had  been  no  loss,  the  premium  would  have  been  exe- 
cuted and  recovered,  a  jury  might  conclude  that  it  was  intended  that  the 
policy  so  made  out  should  constitute  a  binding  contract."  13  Shepley's 
Maine  Rep.  58. 

And  in  the  case  of  Warreii  v.  Ocean  Ins,  Co,,  where  the  insured  gave 
no  premium  note,  and  took  from  the  company  no  evidence  of  the  con- 
tract, there  was  judgment,  notwithstanding,  in  favor  of  the  plaintiff. 
4  Shipley's  Maine  Rep.  449. 

In  the  case  of  Blanchard  v.  WaUe,  which  was  decided  by  the  same 
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Goart,  one  of  the  plaintiffs  (Loring)  applied  on  the  5th  of  November, 
1839,  for  insurance  on  the  schooner  Oxford,  and,  without  signing  the 
premitun  note,  went  away.  He  had,  however,  signcfd  the  proposition 
book.  Afterwards  a  policy  was  duly  exeicuted  and  recorded.  Four  or 
five  days  later,  Loring  called  and  was  informed  that  the  policy  was  ready. 
He  was  then  asked  to  sign  the  premium  note,  but  declined,  saying  he  had 
no  authority  to  sign  a  note  for  the  owners.  On  the  Gth  of  December,  he 
was  again  requested  to  give  the  note,  and  again  declined.  On  the  9th  of 
December,  the  loss  of  the  Oxford  became  known  in  Portland,  and  on  the 
11th  of  December — ^five  weeks  after  the  application — ^Loring  tendered 
the  note  and  called  for  the -policy.  But,  notwithstanding  these  miti- 
gating circumstances  in  favor  of  the  insurers,  there  was  judgment  for  the 
plaintiff,  and  the  Court  said  : 

**  It  appears  by  the  evidence  that,  in  other  cases,  insurance  had  been 
effected  with  this  company  in  a  similar  manner  ;  the  applicant  having 
signed  the  proposition  book  ;  Smith  (the  president)  would  then  say  the 
insurance  is  complete,  or  the  vessel  is  at  the  risk  of  the  office,  and  the  in- 
sured might  call  when  it  was  convenient  and  take  the  policy." 

'*  A  contract  of  insurance  is  completed  when  there  is  an  assent  to  the 
terms  of  it  by  the  parties,  on  a  valuable  consideration.  Neither  the 
giving  the  premium  note  nor  the  reception  of  the  policy  by  the  insured, 
are  prerequisites  to  its  consummation. " 

And,  again:  "No  copy  has  been  furnished  to  us  of  what  was  signed 
by  Loring,  but  we  understand  from  what  facts  are  submitted,  that  he 
made  himself  liable  for  the  premium,  so  that  it  could  have  been  recovered 
of  him." 

''We  find  then  in  the  case,  the  terms  of  insurance  reduced  to  writing, 
in  a  book  kept  by  the  insurers  for  that  purpose,  and  signed  by  one  of  the 
insured  for  the  whole,  a  policy  made  and  recorded,  and  ready  for  delivering 
before  the  loss:  Was  the  contract  at  that  time  completed  ?  Here  was  a 
union  of  minds  upon  the  contract,  and  the  insurers  had  legal  power  to 
enforce  the  payment  of  the  premium  against  Loring.  Dlanchardy.  Wdile, 
Shepley's  Maine,  Rep.  vol.  15,  58. 

On  the  authority  of  Mr.  Justice  Washington,  in  Kohne  v.  Insurance 
Chmpany  of  North  America,  in  the  Circuit  Court  of  the  United  States  for 
Pennsylvania,  the  doctrine  regarding  the  acts  necessary  to  the  complete 
execution  of  their  contracts  of  agreement  to  insure,  by  underwriters,  by 
their  having  executed  their  policy,  is  carried  still  further. 

In  that  case  the  plaintiff's  agents,  and  that  of  the  company,  had  settled 
the  terms  of  insurance,  but  the  policy  was  only  filled  up  some  hours  after- 
wards, when  the  insurance  company  gave  notice  thereof  to  the  plaintiff, 
informing  him  also  that  the  vessel  insured  had  been  captured.  Both 
parties  knew  nothing  of  the  loss  when  the  policy  was  executed.  When 
the  premium  note  was  offered  it  was  refused  by  the  company,  who  also 
declined  to  deliver  up  the  policy. 

The  Court,  nevertheless,  charged  the  jury  that  the  contract  was  i)cr- 
fected,  and  the  plaintiff  recovered.    W.  C.  C.  Rep.  93. 

Although  the  correctness  of  this  ruling  of  Judge  Washington  was 
considered  by  Mr.  Phillips  as  obscured  with  some  doubt,  that  doubt  has 
been  since  removed  by  the  recent  decision  of  the  Supreme  Court  of  the 
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United  States  in  the  case  of  the  Union  Mtdual  Insurance  Company  v.  Com- 
mercial  Mutual  Marine  Insurance  Company.  The  facts  found  there  by  the 
Court,  showed  that  the  agent  of  the  plaintiff  went  to-  the  office  of  the 
defendants  on  the  24th  of  December,  and  the  president  not  being  in,  filled 
up  a  blank  proposal  in  the  general  way.  He  returned  the  same  day  and 
saw  the  president,  who  ofifered  to  insure  at  a  given  rate.  The  agent  said 
he  would  consult  his  principal,  to  which  the  president  agreed,  and  on 
,  Monday  26th,  receiving  a  reply  accepting,  saw  the  president,  who  told 
Ivim.  that  he  (the  president)  assented  to  the  terms,  but  said  that  no  busi- 
ness was  done  that  day,  being  celebrated  for  Christmas,  and  that  the  next 
day  he  would  attend  to  it.  The  vessel  burnt  up  that  night.  The  proposal 
was  in  the  common  form  with  **  binding,"  and  a  blank  for  the  president's 
name.  This  blank  had  not  been  filled  up  by  the  president,  and  no  pre- 
mium was  paid.     Phillips  Marg.  p.  24. 

Judge  Curtis,  in  delivering  the  opinion  of  the  Court,  said: 

**  The  fair  inference  is,  that  if  the  general  authority  of  the  president  to 
contract  for  the  corporation  had  been  put  in  issue,  it  could  have  been 
shown  by  the  most  plenary  proof  that  the  presidents  of  insurance  com- 
panies in  the  city  of  Boston  are  generally  held  out  to  the  public  by  those 
companies  as  their  agents,  empowered  to  receive  or  assent,  either  orally 
or  in  writing,  to  proposals  for  insurance,  and  to  bind  their  principals  by 
such  assent." 

**  Nor  do  we  deem  it  essential  to  the  existence  of  a  binding  contract  to 
make  insurance,  that  a  premium  note  should  have  been  actually  signed 
and  delivered.  The  promise  of  the  plaintiffs  to  give  a  note  for  the  pre- 
mium was  a  sufficient  consideration  for  the  proimse  to  make  a  policy.  It 
is  admitted  that  the  usage  is  to  deliver  the  note  when  the  policy  is  handed 
to  the  assured.  If  the  defendant  had  tendered  the  policy,  we  have  no 
doubt  an  action  for  not  delivering  the  premium  note  would  have  at  once 
lain  against  the  plaintiffs,  and  we  think  there  was  a  mutual  right  on  their 
part,  after  a  tender  of  the  note,  to  maintain  an  action  for  the  non-delivery 
of  the  policy.  In  Tayloe  v.  The  Mutual  Fire  Insurance  Company,  (9  How. 
320),  it  was  held  that  a  bill  in  equity  for  the  specific  performance  of  a  con- 
tract for  a  policy  could  be  maintained.  And  it  being  admitted  that  in 
this  case  the  defendants  would  be  liable  as  for  a  total  loss  on  the  policy  if 
issued  in  conformity  with  the  contract,  no  further  question  remained  to 
be  tried,  and  it  was  proper  to  secure  the  payment  of  the  money,  which 
would  have  been  payable  on  the  policy,  if  it  had  been  issued."  19  Howard 
328. 

It  is  to  be  observed  that  this  case  was  carried  on  appeal  from  the  Circuit 
Court  for  the  District  of  Massachusetts,  where  it  was  contended  that,  by 
force  of  a  State  statute,  insurance  companies  could  only  make  valid  poli- 
cies by  having  them  signed  by  the  president  and  countersigned  by  the 
secretary,  but  the  Court  were  of  opinion  that  the  law  <*  only  directed  the 
formal  mode  of  signing  policies,  and  had  no  application  to  agreements  to 
make  insurance." 

Indeed,  the  latest  writer  of  reputation  available  to  us  for  consultation, 
Mr.  Parsons,  who  is  remarkable  for  his  cautious  judgment,  and  who  has 
reviewed  in  an  enlightened  spirit  all  the  cases,  does  not  hesitate  to  affirm 
that  "  there  seems  to  be  no  reason  why  the  general  principle,  both  of  the 
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common  and  civil  law,  that  the  evidence  of  a  contract  need  not  be  in 
writing,  unless  expressly  required  so  to  be,  should  not  make  a  parol 
contract  of  business  valid.'*  2  Parsons  on  Maritime  Law,  vol.  1,  page 
19,  note. 

But  to  discuss  the  subject  longer  in  this  place  would  involve  digression, 
and  it  will  therefore  be  pursued  no  further. 

It  is  true  that  the  Supreme  Court  of  Louisiana  held  in  the  case  of 
Berlhoud  v.  Atlantic  Marine  and  Fire  Insurance  Compant/^  that  the  defen- 
dants were  not  liable  where  the  premium  had  not  been  paid,  but  Judge 
Eustis,  who  was  the  organ  of  the  Court,  deemed  it  undeniable  that  the 
reciprocal  assent  of  the  two  parties  to  the  contract  had  not  been  expressed, 
and  was  careful  to  state  that  the  secretary  of  the  company  distinctly  in- 
formed the  plaintiff  that  the  policy  would  not  be  delivered  until  the 
premium  was  paid.  13  La.  642.  It  is  evident,  therefore,  that  the  case 
was  decided  altogether  on  the  facts  before  the  Court,  and  is  entirely  in- 
applicable to  the  case  at  bar. 

But  more  than  enough  has  been  said  to  establish,  conclusively,  that  the 
defendants  in  this  case  are  liable  to  the  plaintifif  for  the  full  amount 
claimed  by  him,  whether  their  responsibility  be  considered  as  settled  by 
the  rule  laid  down  in  the  case  of  GfoU  v.  The  National  Insurance  Company ^ 
first  referred  to,  or  only  as  falling  within  the  general  principles,  and 
conforming  to  the  recognized  tendency  of  the  doctrine  of  the  other  autho- 
rities cited. 

It  only  remains  now  to  examine  the  effort  made  by  the  defendants  to 
fix  upon  the  plaintiff  a  breach  of  warranty.  The  answer  of  the  defendants 
set  up  no  such  defense,  and  made  no  charge  of  fraud,  but  only  pleaded 
the  general  issue,  and  afterwards  set  forth  the  fact  that  the  plaintiff  paid 
his  premium  after  the  fire,  and  without  making  mention  of  it. 

Formerly,  under  the  plea  of  the  general  issue  in  policies  of  insurance, 
the  defendants  could  produce  evidence  of  almost  every  matter — such  as 
illegality,  misrepresentation,  change  of  usage,  deviation,  breach  of  war- 
ranties, etc.,  etc.,  etc.  But  the  new  rules  of  pleading,  relating  to  this 
subject,  provide:  "That  in  every  species  of  assumpsit^  all  matters  in 
confession  and  avoidance,  including  not  only  those  by  way  of  discharge, 
but  those  also  which  show  the  transaction  to  be  void,  or  voidable  in  point 
of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded. 
And  by  way  of  instance,  again,  as  far  as  relates  to  policies  of  insurance, 
the  rule  specifies,  unseaworthiness,  misrepresentation,  concealment,  and 
deviation,  as  amongst  those  matters  which  must  be  specially  pleaded.'* 
Arnould  on  Insurances,  voL  2,  marg.  pag.  1287.  See  also  Kennedy  v.  N. 
K  L^e  Insurance  Company ^  10  An.  811;  MaUhews  v.  Gen.  Mtdual  Ins.  Co. 
ofN.  F.,  9  An.  590;  KaUman  v.  Ins.  Cos.,  12  An.  38,  39;  Flynn  v.  Mer. 
Ins.  Co.f  17  An.  135;  and  numerous  cases  there  cited,  showing  that  special 
defenses  are  necessary,  and  must  be  pleaded  where  it  is  sought  to  invali- 
date the  contract  of  insurance.  The  Court  is  also  referred  to  Michael  v. 
Nashville  Ins.  Co. ,  where  the  course  pursued  by  the  defendants  was  marked 
by  inconsistency  not  dissimilar  to  that  shown  in  this  case,  and  upon  which 
proper  comment  was  made.     10  An.  p.  738. 

The  plaintiff  here  concludes  his  case.  The  determined  opposition  with 
which  his  claim  has  been  met,  and  the  learning  and  ability  displayed  by 
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defendants'  counsel,  have  induced  him  to  review  at  length  the  facts  on 
which  he  relies;  to  reproduce  many  quotations  from  the  authorities  which 
sustain  him,  and  to  expose  the  ingenious  devices  to  which  the  defense  has 
been  driven  to  avoid  a  just  liability  from  which  there  can  be  no  escape: 
at  one  time  attempting  to  disprove  the  concurrent  testimony  of  eye-wit- 
nesses of  the  fire,  by  the  conjectures  of  persons  who  were  not  present  at 
it;  at  another,  to  show  by  curious  speculations  and  calculations,  tliat  the 
storeroom  burned  did  not  contain  the  goods  which  three  credible  wit- 
nesses saw  there  the  night  before ;  at  another,  that  the  contract  of 
insurance  never  attached,  because  the  premium  was  not  paid  according  to 
one  of  the  conditions  of  the  policy,  or  that  there  was  no  contract;  and, 
finally,  at  the  same  time,  that  the  plaintiff  concealed  essential  particulars 
which,  if  known,  might  have  prevented  defendants  from  insuring,  or 
that  there  was  a  contract  which  is  voidable,  owing  to  the  fact  of  such 
concealment. 

Brief  of  L.  Pierce  and  /.  W,  Ourley^for  defemiants  and  appelUmta, — The 
Court  below  admits,  that  if  the  written  contract  is  to  govern,  the  case  is 
against  the  plaintiff  upon  his  own  authorities;  and  it  then  proceeds  to 
relieve  him  from  his  embarrassment,  by  repudiating  the  document  which 
he  had  offered  as  evidence  of  his  contract,  and  substitutes  a  verbal  agree- 
ment, which  is  nowhere  to  be  found  but  in  the  silence  of  defendants' 
clerk. 

"It  is  affirmatively  shown,"  says  the  Court,  **by  one  of  their  own 
witnesses,  that  defendants  took  the  risk  on  the  plaintiff's  property  without 
condition."  And  the  Court  finds  this  affirmative  proof  in  the  testimony, 
which  it  thus  quotes:  "  Mr.  Foucher,  their  clerk,  swears  that  he  was  the 
person  who  effected  the  insurance;  that  nothing  was  said  at  the  time;  that 
be  made  the  insurance  without  talking  to  Pino,  and  ho  very  plausibly 
accounts  for  this  total  absence  of  any  conversation  having  taken  i)lace 
between  him  and  the  plaintiff.  He  says:  *<  I  don't  talk  to  parties;  I 
have  not  always  time  to  talk."  <<It  is  true,"  proceeds  the  Court,  **tho 
policy  sued  on  contains  the  clause,  that  no  insurance  shall  be  binding 
until  the  actual  payment  of  the  premium;  but  it  strikes  me  that  this  policy 
cannot  be  the  true  interpretation  of  what  were  the  conditions  under 
which  the  parties  contracted,  in  the  presence  of  Mr.  Foucher's  testimony 
above  referred  to;  besides,  it  being  shown  by  this  same  witness,  Foucher, 
that  the  policy  was  not  delivered  to  Pino  until  after  the  payment  of  the 
premium;  and,  consequently,  after  he  had  experienced  the  loss,  the  pro- 
sumption,  in  the  absence  of  proof  to  the  contrary  is,  that  Pino  had  no 
knowledge  of  the  contents  of  the  policy,  and  could  not  have  assented  to 
the  conditions  therein  stipulated. " 

Yet  this  is  the  contract  upon  which  Pino,  after  having  retained  it  in  his 
possession  from  the  1st  to  the  28th  of  March,  institutes  his  suit;  and 
which,  without  complaint  of  its  terms  or  conditions,  he  simply  prays,  in 
his  petition,  the  aid  of  the  Court  to  enforce.  Under  this  state  of  facts, 
can  it  be  possible  '<  that  the  presumption,  in  the  absence  of  proof  to  tho 
contrary  is,  that  Pino  had  no  knowledge  of  the  contents  of  the  policy, 
and  could  not  have  assented  to  the  conditions  therein  stipulated  I"  Wo 
oppose,  with  confidence,  the  statements  of  his  petition  to  the  presump- 
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tions  of  the  Court.  Disrogarding  tho  polioy,  the  Court  could  only  find 
evidence  of  the  contract  in  the  statement  of  Foucher,  **i]ia,t  ho  was  the 
person  who  effected  the  insurance."  Beside  this,  there  is  nought  but  his 
silence.  How  has  it,  then,  determined  the  amount  of  the  indemnity,  the 
character  of  tho  property,  its  location,  the  rate  of  premium,  or  the  term 
of  tho  policy  ?  Its  judgment  could  not  have  been  shaped  without  resort 
to  the  written  contract.  Thus  arbitrarily  adopting  or  rcj^udiating  its 
stipulations  and  conditions,  the  Court  in  effect  declares,  that  inasmuch 
OS  no  conversation  took  place  between  Pino  and  tho  defendants'  clerk, 
when  the  insurance  was  effected,  it  will  not  receive  tho  written  contract 
OS  the  full  and  true  exposition  of  the  intention  of  the  parties;  it  will  give 
effect  to  those  clauses  which  impose  liabality  upon  tho  defendants,  and 
win  consider  ns  not  written,  or  assented  to,  those  which  make  that  liability 
GonditionaL 

In  a  case  not  dissimilar  in  principle,  (Ra/el  v.  Nashville  Co,,  7  A.  245), 
Slidell,  J.,  says:  **  The  conditions  attached  to  a  policy  form  part  of  the 
contract.    This  has  been  long  settled. " 

Accepting  this  as  correct  law,  what  is  the  legal  consequence  of  the  non- 
payment of  the  premium?  The  District  Judge,  after  a  careful  examination 
of  all  the  authorities,  thus  states  his  conclusions  in  regard  to  it:  ''It  can- 
not be  questioned,  that  when  a  risk  is  taken  with  the  understanding  and 
agreement  that  the  insurance  shall  not  be  binding  upon  the  underwriters 
until  the  actual  payment  of  the  premium,  such  an  agreement  suspends 
the  consummation  of  the  contract,  and  the  payment  of  the  premium  is  a 
condition  precedent  to  the  contract  becoming  valid  as  such."  This  is  in 
strict  accord  with  all  the  authorities,  and  determines  the  case  in  favor  of 
the  defendants. 

In  BertJioudY.  In,  Co,,  13  L.  543,  to  which  tho  plaintiff  in  his  brief  has 
referred,  and  vainly  attempted  to  explain  away— Eustis,  J.,  says:  **  Sup- 
posing that  the  defendants  were  bound  by  the  act  of  the  secretary,  in 
marking  on  the  application  the  rate  of  insurance,  it  by  no  means  follows 
that  by  that  circumstance  the  contract  of  insurance  was  complete.  Con- 
sent on  their  part  was  not  given  to  the  contract  itself.  The  consent  was 
given  that  they  would  insure  at  the  rate  marked,  provided  the  premium 
was  paid-  ******  Neither  the  policy  nor  memorandum  were 
delivered  by  the  defendants,  and  we  can  see  nothing  in  what  passed  be- 
tween the  parties  but  a  proposition  which  was  accepted  under  a  condition 
which  was  never  complied  with  by  the  party,  who  now  wishes  to  enforce 
the  contract."  The  case  at  bar  is  stronger,  in  this:  That  the  condition 
is  found  in,  and  forms  part  of  the  very  contract  which  the  plaintiff  unre- 
servedly asks  the  Court  to  enforce;  and  the  date  of  the  receipt  of  premium 
endorsed  thereon  furnishes  the  evidence  of  his  non-compliance  with  the 
condition,  until  after  the  subject-matter  of  that  contract  had  ceased  to 
exist.  See,  also,  Tayloe  v.  Merchants'  Co.,  9  How.  U.  S.  R.  390;  Beadle  v. 
Chenango  Mat,  J?is,  Co.,  3  Hill,  161;  Angell  on  Fire  and  Life  Ins.,  p.  5,  §  7, 
and  p.  413,  |  399. 

If  the  Court  wiU  bear  in  mind  the  distinction  drawn  by  Eustis,  J.,  in 
the  decision  just  quoted,  that  the  defendants  never  consented  to  the  con- 
tract itself,  but  merely  consented  to  insure  at  the  rate  mai'ked,  provided 
the  premium  was  paid,  and  that  the  policy  in  this  case  contains  no 
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•  acknowledgment  of  the  receipt  of  the  premium,  it  will  at  once  perceive 
the  inapplicability  of  the  authorities  quoted  by  the  plaintiff. 

But  it  has  been  argued  that  the  defendants  waived  this  condition  by 
the  delivery  of  the  policy.  A  brief  examinatioti  of  the  facts  will  show 
that  there  is  no  foundation  for  such  an  inference.  The  witnesses  all 
agree  that  the  fire  occurred  at  four  o'clock  on  the  morning  of  the  first  of 
March.  Some  five  hours  later  in  the  day,  and  while  the  defendants  were 
still  ignorant  that  a  fire  had  taken  place,  Pino,  himself,  called  at  their 
office,  and,  without  informing  them  of  that  event,  asked  for  and  obtained 
the  policy,  and  paid  the  premium.  The  receipt  endorsed  on  the  policy 
shows  that  the  premium  was  paid  on  that  day,  and  the  testimony  of 
Foucher  fixes  the  hour.  He  says  that  he  delivered  the  policy  without 
being  aware  that  a  fire  had  occurred,  and  that  had  he  known  it  he  would 
not  have  delivered  it  without  the  consent  of  the  company.  And  further, 
that  he  had  no  authority  to  make  a  waiver  of  the  condition.  His  testi- 
mony, as  to  these  facts,  is  not  contradicted. 

The  plaintiff  objected  to  his  testifying,  as  to  the  hour  when  the 
premium  was  paid,  and  urged  for  ground  of  exception,  that  *'  the 
defendant  is  estopped  by  their  receipt  from  alleging  that  the  policy  was 
void,  because  the  receipt  or  acknowledgment  was  untrue."  Certainly, 
nothing  was  further  from  the  intention  of  the  defendants,  for  it  is  in 
the  truth  of  that  receipt  that  they  find  the  strongest  cause  of  nullity.  Its 
date  shows  that  the  premium  was  paid  on  the  very  day  the  property  was 
destroyed.  The  testimony  of  Foucher,  determining  the  hour,  cannot  be 
said  to  contradict  it.  In  the  absence  of  this  proof,  introduced  for  the 
purpose  of  sustaining  an  express  allegation  in  the  answer,  the  Court  would 
judicially  notice  the  fact,  that  the  incorporated  monied  institutions  of  the 
City  are  not  opened  for  the  transaction  of  business  at  four  in  the  morning, 
the  hour  of  the  fire.  ^ 

Another  bill  of  exceptions  was  taken  to  that  portion  of  his  testimony, 
in  which  he  states  that  had  he  known  of  the  fire  ho  would  not  have 
accepted  the  premium  nor  delivered  the  policy,  without  the  consent  of 
i^he  company.  The  plaintiff  has  endeavored  to  show  a  waiver  by  the 
defendants  of  the  condition,  in  regard  to  the  pre-payment  of  the  premium, 
and  as  if  doubtful  of  his  right  under  his  pleadings  to  do  so,  he  quotes 
from  Phillips:  **An  allegation  of  compliance  with  a  condition  is  sup- 
ported by  proof  that  the  underwriters  waived  it."  If  this  be  a  legitimate 
issue  in  the  case,  it  would  be  a  hard  rule  which  would  allow  the  plaintiff 
to  support  it  by  proof,  and  exclude  rebutting  evidence  on  part  of  the 
defendants. 

Surely  it  is  unnecessary  to  cite  authorities  to  show  that  a  policy  obtained 
under  these  circumstances  is  void.  Angell,  in  his  admirable  work  on  Fire 
and  Life  Insurance,  p.  71  §  38,  says:  **  Of  course,  it  would  be  an  objection 
to  the  validity  of  a  policy  founded  upon  a  previous  agreement,  that  the 
loss  at  the  time  was  known  to  the  assured  only;  but  no  case  has  deter- 
mined that  an  underwriter,  who  effects  a  policy  with  a  full  knowledge 
that  a  loss  has  actually  happened,  may  not  be  bound  by  it;  on  the  con- 
trary, it  has  been  otherwise  determined. "  And  again,  on  p.  413,  |  399  : 
**  The  risk  assumed  by  the  underwriter  on  the  one  side,  and  the  premium 
paid  by  the  assured  as  the  price  of  that  risk  are,  in  the  language  of  Mar- 
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shall,  correlatives,  whose  mutaal  operation  constitates  the  essence  of  the 
contract  of  insurance." 

A  contract  without  cause,  or  subject-matter  to  rest  upon,  is  null.  0.  G. 
1887,  1891,  1892. 

With  the  same  view  of  establishing  a  waiver  of  the  condition,  the 
plaintiff  has  endeavored  to  show  that  credit  was  given  him  for  the  pre- 
mium;  and  Foucher  is  the  witness  relied  upon  for  the  purpose.  On 
cross-examination,  he  states  ''plaintiff's  name  is  down  on  the  books  of 
the  company  as  being  insured  for  the  amount  of  the  policy. "  But,  sub<> 
sequently,  he  explained  himself,  thus:  **  When  I  said  plaintiff's  name  is 
down  on  our  books  for  the  amount  of  this  policy,  I  meant  to  say  that  that 
policy  is  a  copy  from  our  records.  Of  each  policy  we  give  out,  we  keep 
a  duplicate  in  our  records. "  ' '  No  credit  was  given  by  the  company  to 
pkintiff  for  this  premium;"  and  on  cross-examination:  **  Plaintiff  did 
not  apply  to  me  for  credit. "  How  can  it  be  urged  in  the  face  of  this  tes- 
timony— and  there  is  none  other  in  relation  to  it — ^that  credit  was  given 
to  the  plaintiff  for  the  amount  of  his  premium.  He  does  not  allege  it  in 
his  petition;  he  has  failed  to  make  proof  of  the  fact,  and  his  conduct  in 
not  demanding  possession  of  the  policy,  until  it  suited  his  interest  to 
tender  the  premium,  is  conclusive  of  his  own  imderstanding  of  the 
contract. 

For  the  like  purpose  an  attempt  has  been  made  to  show  that  the  defen. 
dants  are  not  generally  paid  the  premium  at  the  time  they  deliver  the 
policy.  As  the  proof  looked  to  a  general  custom  and  not  to  the  particular 
contract  sued  upon,  it  is  difficult  to  perceive  its  bearing.  In  this  case, 
the  policy  was  not  delivered  until  the  payment  of  the  premium.  The 
plaintiff  interrogated  Mr.  Foucher,  to  prove  such  a  usage;  and  also,  ad- 
duced in  evidence  six  receipts,  given  by  the  defendants  to  L.  Castera,  for 
premiums  paid  by  him  in  the  years  1854-5-6-7-8,  at  periods  subsequent  in 
date  to  his  policies.  To  this  testimony,  and  to  these  receipts,  the  defen- 
dant objected  on  the  ground  that  they  tended  to  prove  a  usage,  contrary 
to  the  express  terms  and  conditions  of  the  written  contract  sued  upon  ; 
and  that  the  stipulations  and  conditions  thereof  could  not  legally  be 
contradicted  or  varied  by  proof  of  the  existence  of  any  such  custom  or 
usage.     To  these  we  ask  the  attention  of  the  Court. 

In  the  case  of  the  schooner  Eeeside,  2  Sum.  Cir.  Ct.  R.  567,  Mr.  Jus- 
tice Story,  after  stating  that  the  true  and  appropriate  office  of  a  usage  or 
custom  is,  to  interpret  the  otherwise  indeterminate  intention  of  the 
parties,  etc.,  proceeds  :  **But  I  apprehend  that  it  never  can  be  proper 
to  resort  to  any  usage  or  custom  to  control  or  vary  the  positive  stipula- 
tions in  a  written  contract,  and  a  fortiori  not  in  order  to  contradict  them. 
An  express  contract  of  the  parties. is  always  admissible,  to  supersede  or 
vary,  or  control  a  usage  or  custom  ;  for  the  latter  may  always  be  waived 
at  the  will  of  the  parties.  But  a  written  and  express  contract  cannot  be 
controlled  or  varied,  or  contradicted  by  a  usage  or  custom  ;  for  that 
would  not  only  be  to  admit  parol  evidence  to  control,  vary  or  contradict 
written  contracts,  but  it  would  be  to  allow  mere  presumptions  and  impli- 
cations, properly  arising  in  the  absence  of  any  positive  expressions  of 
intention,  to  control,  vary,  or  contradict  the  most  formal  and  deliberate 
declaratiQUS  of  the  parties. " 
29 
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Id  this,  the  plaintiff  himself,  in  his  bill  of  exceptions,  thns  expresses 
his  concurrence  :  ''That  by  law  it  is  not  permissable  to  prove  anything 
out  of  the  contents  of  the  policy."  And  again,  "that  the  insurance 
company  had  no  right  to  vary  or  alter  by  parol  the  terms  of  a  policy 
executed  by  them.  Nor  the  right  to  contradict  the  stipulations  of  their 
own  policy,"  etc.  Under  these  authorities,  we  think  the  defendants  have 
shown  no  misapprehension  of  correct  principles  of  law,  in  opposing  the 
introduction  of  such  evidence.  Wo  submit  that  the  bill  is  well  taken, 
and  that  the  evidence  should  be  stricken  out.  But  should  the  court  be 
of  opinion  that  it  was  properly  admitted,  then  we  say  there  is  nothing  in 
the  testimony  of  Foucher,  nor  in  the  six  receipts  of  Mr.  Castera,  to  show 
the  character  of  the  policies  to  which  either  had  reference  ;  and  in  the 
absence  of  proof,  the  court  will  presume  that  the  policies  were  issued  in 
the  one  case,  and  the  credits  given  in  the  other,  in  conformity  to  some 
agreement  between  the  parties,  and  not  in  violation  of  one.  It  is  impos- 
sible, successfully,  to  argue  from  such  proof,  in  the  face  of  the  positive 
and  uncontradicted  statements  of  Foucher  to  the  contrary,  the  express 
condition  in  the  policy,  and  the  fact  that  it  was  not  delivered  until  the 
actual  payment  of  the  premium,  that  the  defendants  consented,  in  this 
instance,  to  assume  the  risk  before  the  receipt  of  the 'consideration. 

The  errors  of  this  case,  and  those  which  have  given  rise  to  its  only  diffi- 
culties, are :  1.  That  the  policy  itself  contains  an  acknowledgment  of 
the  receipt  of  the  premium.  2.  That  the  conditions  therein,  that  the 
insurance  should  not  be  considered  as  binding  ''  until  the  actual  payment 
of  the  premium,"  has  been  waived  by  the  defendants.  3.  That  the  con- 
tract of  insurance  was  consummated  by  the  consent  of  the  defendants 
before  the  destruction  of  the  property. 

The  correctness  of  all  three  are  most  positively  denied  by  the  defen- 
dants, and  they  solicit  to  their  examination  the  careful  attention  of  the 
court.  As  to  the  first,  the  policy  itself  reiterates  the  consideration  of  the 
contract,  but  makes  no  acknowledgment  of  its  receipt.  The  only 
acknowledgment  of  payment  is  that  which  was  endorsed  upon  it  after 
the  loss  of  the  property,  as  is  shown  by  the  date  it  bears.  As  to  the  2d  : 
The  burden  of  proving  a  waiver  rested  upon  the  plaintiff.  He  has  failed 
to  show  it.  The  record  contains  afiirmative  proof  that  there  was  none. 
Foucher  positively  states  that  no  credit  was  asked  or  given  for  the  pre- 
mium ;  and  Pino,  himself,  some  three  hours  after  the  fire,  told  Mr.  Adams 
**  that  he  was  not  insured  at  all."  If  there  had  existed  an  agreement  to 
waive  that  condition  of  the  contract,  Pino  must  have  been  a  party  to  it  ; 
and,  consequently,  would  have  known  that  he  was  insured  ;  and  when  he 
afterwards  went  to  the  office  of  the  defendants,  and  tendered  the  pre- 
mium and  demanded  his  policy,  he  would  not  have  concealed  from  them 
the  facts  of  the  loss. 

As  to  the  3d.  This  error  arises  from  confounding  the  agreement  to  insure 
on  conditions,  with  the  contract  of  insurance  itself.  They  are  entirely 
distinct.  The  first  received  the  assent  of  the  parties  on  the  25th  Febru- 
ary, 1865  ;  and  it  then  became  the  right  of  Pino,  upon  tendering  the  pre- 
mium, to  demand  the  execution  and  delivery  of  the  policy  ;  and  of  the 
defendants,  upon  tendering  the  policy,  to  demand,  and  if  necessary,  to 
sue  for  the  premium.     In  other  words,  it  was  the  right  of  either  party. 
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on  complying  with  the  coDditions,  to  compel  the  other  to  consummate 
tho  contract  of  insurance  which  they  had  agreed  to  make.  These  were 
the  correlative  rights  of  the  parties  ;  they  had  no  others.  At  any  time 
before  the  destruction  of  the  property,  Pino  might  have  enforced  his.  At 
any  time  before  the  expiration  of  the  agreed  term  of  one  year,  the  defen- 
dants might  have  enforced  theirs.  As  Pino  could  not  compel  the  defen- 
dants to  insure  against  loss,  that  which  was  already  lost,  so  the  defendants 
conld  not  compel  him  to  pay  them  a  risk  for  a  term  already  elapsed. 
Hence,  it  results  that  the  payment  of  tlie  premium  by  Pino,  after  the  loss 
of  his  property  of  which  fact  the  insurers  were  ignorant,  cannot  avail 
him.  His  able  counsel  have  argued,  that  as  the  defendants  could  have 
brought  suit  to  recover  the  premium,  it  is  certainly  competent  for  him  to 
recover  compensation  for  his  loss.  The  fallacy  of  this  argument  flows 
from  not  properly  distinguishing  between  the  agreement  to  insure  on 
conditions,  and  the  contract  of  insurance  itself.  If  the  agreement  to 
insure  had  been  without  condition  the  argument  would  hold.  *'  In  com- 
mercial towns,  actions  on  mere  agreements  to  iususe  *  *  *  *  are 
not  uncommon.  And  they  are  always  sustained,  whenever  it  appears  that 
the  terms  of  the  agreement  have  been  fully  settled  by  the  concurrent 
assent  of  the  parties,  so  that  nothing  remains  to  be  done  but  to  deliver 
the  policy.  The  contract  is  executory  in  the  first  instance,  and  completed 
when  the  policy  is  drawn  up.'*  Augell  on  Eire  and  Life  Ins.  Co.,  page 
68,  {33. 

But  the  court  will  bear  in  mind  that  this  is  a  suit  upon  a  policy,  and 
not  upon  an  agreement  to  insure  ;  and  by  it  alone  the  rights  of  the  par- 
ties are  to  be  tested.  **  The  policy,"  says  Duer,  vol.  1,  p.  71.  J  16,  **  from 
the  time  of  its  execution,  with  the  exception  of  the  cases  to  be  hereafter 
stated,  in  which  extrinsic  proof  may  be  received,  constitutes  the  sole 
evidence  of  the  agreement  of  the  parties;  nor,  subject  to  these  excep- 
tions, can  any  previous  letters  or  communications  between  them,  nor 
even  the  written  application  or  agreement  be  used  to  vary  or  control  its 
interpretation." 

The  authorities  relied  upon  by  plaintiff  do  not  sustain  him.  In  Goil 
vs.  National  Pro,  Ins.  Co.  "The  premium  was  not  paid  until  after  the 
loss,  the  agent  of  the  defendants  telling  the  assured  that  it  was  immaterial, 
that  he  did  not  care  to  receive  it  until  he  made  his  returns,  and  he  would 
call  for  it."  It  was  correctly  held  that  this  amounted  to  a  waiver,  and 
was  obligatory  on  the  company. 

In  Loring  vs.  Proclor,  13  Shepley  26,  the  only  question  considered  was 
one  of  jurisdiction.  The  court  declared  that  inasmuch  as  questions  of 
fact  as  well  as  law  were  involved,  they  were  without  jurisdiction  under 
the  statute,  and  accordingly  dismissed  the  suit  without  deciding  any  of 
the  questions  submitted. 

In  Blanehard  v.  Waiie,  15  Shepley,  51,  the  contract  was  not  a  condi- 
tional one;  it  was  absolute  in  its  terms,  and  acknowledged  the  payment 
of  the  consideration.  There  it  was  in  substance  decided,  that  the  valu- 
able consideration  was  the  obligation  assumed  by  Loriug  to  furnish  a 
premium  note,  signed  by  himself  and  his  co-proprietors.  The  company 
resisted  payment  on  the  ground  that  there  was  no  consideration,  because 
Loring  had  no  authority  to  bind  his  co-owners.     The  Court  was  of  opin- 
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ion  that  he  had,  and,  consequently,  that  the  contract  was  in  itself  com- 
plete before  the  loss.  There  was  an  article  in  the  constitution  of  the 
company  (not  in  the  policy),  directory  to  the  secretary,  to  require  pay- 
ment for  all  policies  of  a  less  sum  than  twenty  dollars,  and  for  all  pre- 
miums for  risks  over  that  sum  the  **  secretary  shall  be  at  liberty  to  take  a 
note,"  etc.  The  giving  of  the  note  was  delayed  from  time  to  time,  and 
the  delay  assented  to  by  the  company.  Besides,  **it  appears  (say  the 
Court)  by  the  evidence,  that  in  other  cases  insurance  had  been  eflfected 
with  this  company  in  a  similar  manner ;  the  applicant  having  signed  the 
proposition  book,  Smith  (the  president)  would  then  say  the  insurance  ia 
complete,  or  the  vessel  is  at  the  risk  of  the  office,  and  the  insured  might 
call  when  convenient  and  take  the  policy." 

In  Kohne  v.  Insurance  Co.  of  North  America^  1  Wash.  C.  C.  R.  93,  the 
first  objection  made  to  the  recovery  was,  "  that  the  agreement  for  insu- 
rance was  inchoate;  and  the  insurance  company  having  heard  of  the  loss 
before  the  policy  was  delivered,  had  a  right  to  retract."  To  this  the 
plaintiff  answered,  '*  that  the  contract  was  complete,  and  the  policy  exe- 
cuted before  notice  of  the  loss."  Washington,  J.,  charged  the  jury:  "The 
first  objection  to  this  action  was  not  much  relied  on  by  the  defendant's 
counsel,  and  there  is  certainly  nothing  in  it.  There  is  no  charge  of  un- 
fairness on  the  part  of  the  agent  of  the  plaintiff,  nor  is  it  pretended  that 
he  knew  of  tke  loss  on  the  12th,  when  he  waited  on  the  president  of  the 
insurance  company.  *  *  *  *  The  contract,  therefore,  was 
not  inchoate,  but  perfected  before  notice  of  the  capture  by  either  of  the 
parties."  In  the  case  at  bar,  plaintiff  knew  of  the  loss  when  he  sought  to 
perfect  his  contract  by  the  payment  of  the  premium,  and  the  defendants 
were  ignorant  of  it. 

It  is  said  that  Mr.  Phillips  considered  the  correctness  of  the  judge's 
ruling  in  the  case  as  doubtful.  The  judge  himself  was  not  satisfied  with 
the  verdict,  and  subsequently  expressed  his  satisfaction  that  a  new  trial 
had  been  granted.  On  the  second  trial  judgment  was  given  in  favor  of 
defendants.    1  Wash.  C.  C.  R.  158. 

In  the  next  and  last  case  relied  on  by  the  plaintiff,  that  of  the  Union 
Mutual  Ins,  Co.  v.  Commercial  Mutual  Ins,  Co, ,  19  How.  U.  S.  R.  322,  the 
agreement  to  insure  was  without  condition  and  fully  assented  to.  And  it 
was  upon  this  agreement,  as  amounting  to  a  present  insurance,  that  suit 
was  instituted.  The  only  question  in  it,  that  can  possibly  be  construed 
as  having  the  remotest  bearing  upon  the  case  before  the  Court,  was  : 
Whether,  under  the  general  principles  of  the  common  law,  there  was  any 
consideration  for  the  contract  to  rest  upon  ?  It  was  held,  that  promise 
to  give  a  note  was  a  sufficient  consideration  ;  that  the  assent  of  the  par- 
ties was  full  and  unconditional,  and  that  there  remained  nothing  to  be 
done  but  to  issue  the  policy,  as  evidence  of  that  agreement.  In  the  course 
of  their  argument,  the  Court  sustained  the  correctness  of  the  very  point 
contended  for  by  these  defendants.     They  say  : 

'*  Whether  a  risk  be  commenced  when  a  contract  for  insurance  is  made, 
or  only  when  the  policy  issues  " — (or  when  the  premium  is  paid  ?) — "must 
depend  on  the  terms  of  the  contract.  Where,  as  in  the  present  case,  there 
is  an  express  contract  to  take  the  risk  from  a  past  day,  there  is  no  room 
or  any  understanding  that  it  is  not  to  commence  until  a  future  day. 
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Such  an  understanding  would  be  directly  repugnant  to  the  express  terms 
of  the  contract.*' 

In  the  case  at  bar,  the  contract  of  which  the  plaintiff  seeks  the  enforce- 
ment contains  the  express  stipulation,  that  it  shall  not  bo  binding  until 
the  actual  payment  of  the  premium. 

There  are  some  other  authorities  referred  to  by  plaintiff,  which  we  will 
briefly  review  :  The  first  is  from  Marshall,  to  the  effect  that  when  in- 
surers (in  the  policy)  "confess  themselves  paid"  the  premium — its  pay- 
ment or  non-payment  has  no  effect  on  the  insurance — that,  having  sub- 
scribed the  policy  and  given  credit  for  the  premium,  they  are  bound  by 
it.  This  is  undoubtedly  correct;  but  in  our  case  no  credit  was  given,  and 
the  payment  was  made  when  the  plaintiff  alone  knew  that  he  had  no  pro- 
perty to  insure  ;  that  he  was  fastening  upon  the  defendants  a  dead  loss, 
instead  of  a  risk.  Forgetting,  for  the  time,  the  maxim  which  he  has 
since  ventured  to  invoke — that  the  contract  of  insurance  is  one  of  strictest 
good  faith — ^he  aimed,  at  the  expense  of  a  small  premium,  to  secure  full 
indemnity  for  a  loss  already  incurred. 

The  next  is  from  Phillips,  in  which  he  states  that,  in  the  usual  form  of 
policy,  the  insurers  acknowledge  payment  of  the  premium ;  that  this 
imports  a  settlement  by  cash  or  premium  note,  and  is  (he  thinks)  equiva- 
lent to  saying  that  the  contract  is  not  in  force  until  such  payment  has 
been  made  ;  but  he  adds  :  **  the  agreement  of  the  parties  may  control  the 
rule  just  stated. "  We  have  controlled  it  by  an  express  agreement  inserted 
in  the  policy,  that  it  shall  not  be  binding  until  the  actual  payment  of  the 
premium  ;  and  this  clearly  imports  that  no  settlement  was  made. 

The  next  is  from  Arnould,  as  to  the  actual  course  of  London  business. 
With  this  we  have  no  concern. 

The  next  is  from  Parsons  :  that,  if  the  policy  "  states  the  reception  of 
the  premium,"  it  binds  the  insurers,  though  it  be  not  paid,  nor  the  policy 
delivered,  provided  there  be  **  evidence  otherwise  of  a  completion  of  the 
contract.  And  if  the  policy  provides  that  there  shall  be  no  insurance 
until  the  actual  payment  of  the  premium,  as  this  provision  is  inserted  for 
the  benefit  of  the  insurer,  it  may  be  waived  by  him  or  his  agent."  We 
admit  the  correctness  of  all  this ;  but  the  defendants  have  not  waived  the 
condition,  nor  does  their  policy  admit  the  reception  of  the  premium. 

We  come  now  to  the  consideration  of  another  point,  upon  which  the 
defendants  confidently  rely  :  that  the  plaintiff  has  failed  to  show  a  com- 
pliance with  the  express  warranty  of  his  contract ;  that  the  goods  insured 
were  '*  contaioed  in  a  two-story  house,  built  of  bricks  and  covered  with 
slates. "  The  petition  states  that  the  whole  of  the  lost  property  was  ' '  con- 
tained in  a  two-story  house,  Gasquet  street,  No.  17,  fully  described  in  said 
policy;"  and  the  above  description  is  taken  from  it.  The  answer  of  the 
defendants  was  a  general  denial ;  and  of  this  the  District  Judge  says  : 

"  When,  in  a  case  of  this  kind,  the  plaintiff  is  met  by  a  plea  to  the 
general  issue,  he  is  not  bound  to  prove,  as  condition  precedent  to  his 
right  of  recovery,  that  he  has  complied  with  all  his  warranties,  either 
stipulated  or  impHed."  See  Kaihman  v.  Oenet'al  Mutual  Ins,  Co..,  12 
An.  37. 

We  contend  that  this  is  not  the  law.  The  warranty  here  is  an  express 
one,  appearing  upon  the  face  of  the  contract ;  and,  in  the  words  of  Mr. 
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Phillips  (vol.  2,  i  2122),  *'  it  must  be  complied  with,  and  must  appear  to 
the  Court  to  be  complied  with,  before  the  plaintiff  has  a  right  to  recover." 
Angell,  on  Fire  and  Life  Insurance  (p.  171,  {142),  also  says:  **  A  warranty 
in  a  policy  of  insurance,  in  whatever  form  created,  is  a  condition  or  con* 
tingency,  and  unless  performed  there  is  no  contract.  It  is  styled  a  con* 
dition  precedent,  which  means  that  it  is  perfectly  immaterial  for  what 
purpose  the  warranty  was  introduced,  and  that  no  contract  exists  unless 
the  warranty  be  literally  complied  with."  And  again  (p.  169,  {  140): 
*' Express  warranties  are  stipulations  inserted  in  the  policy,  on  the  literal 
truth  or  fulfillment  of  which  the  validity  of  the  entire  contract  depends." 
And  Arnould  (vol.  2,  marg.  p.  1326,  §  468):  ''All express  warranties  being 
conditions  precedent  to  the  policy's  attaching,  the  compliance  with  them 
is  part  of  the  plaintiff's  title,  and  must  accordingly  be  proved  by  him  in 
the  first  instance,"  etc.  And  Chancellor  Kent,  in  his  Commentaries  (vol. 
3,  marg.  p.  288):  ''Every  warranty  is  part  of  the  contract.  *  ♦  ♦ 
It  differs  from  a  representation  in  this  respect,  that  it  is  in  the  nature  of 
a  condition  precedent,  and  requires  a  strict  and  literal  performance.  *  * 
A  breach  of  it  avoids  the  contract  ab  inUio.  Every  condition  precedent 
requires  a  strict  performance  to  entitle  a  party  to  his  right  of  action." 
And  Ellis  on  Fire  and  Life  Insurance  (marg.  p.  29) :  "A  warranty  being 
in  the  nature  of  a  condition  precedent,  it  is  quite  immaterial  for  what 
purpose  or  with  what  view  it  is  made  ;  but,  being  once  inserted  in  the 
policy,  it  becomes  a  binding  condition  on  the  assured ;  and  unless  he 
can  show  that  it  has  been  strictly  fulfilled,  he  can  derive  no  benefit  from 
his  policy." 

It  is  manifest,  under  these  authorities,  that,  in  the  absence  of  an  answer, 
a  judgment  by  default  (which,  under  our  practice,  is  a  tacit  joining  of 
issue,  and  equivalent  to  a  general  denial)  could  not  have  been  confirmed, 
unless  the  plaintiff  had  made  proof  of  strict  compliance  with  his  warranty; 
surely  the  rule  cannot  be  varied  by  an  expressed  pica  of  the  same  charac- 
ter. The  authority  cited  by  the  District  Judge  (Kathman  v.  Insurance  Co, 
12  An.  35),  as  sustaining  his  view  of  the  law,  is  the  same  that  was  relied 
upon  by  the  defendants  as  being  most  pointedly  opposed  to  it.  Its  lan- 
guage is  too  plain  to  be  misunderstood  or  misinterpreted.  In  that  case, 
"the  plaintiffs,  in  their  petition,  allege  the  seaworthiness  of  the  schooner, 
and  their  interest  in  the  merchandise  shipped  ;"  and  aver  that  the  goods, 
and  the  freight  money  paid  in  advance,  were  insured  in  the  defendants* 
company.  "The  defendants  simply  pleaded  the  general  issue."  The 
principal  contest  was,  as  to  whether,  under  these  pleadings,  the  interest 
(and  this  is  no  warranty)  of  the  plaintiff  in  the  object  of  the  policy  could 
be  questioned.  The  court  by  a  majority  of  one,  Spofford  and  Lea  dissen- 
ting, thought  that  it  could  not ;  but  as  to  the  warrantieSt  viz:  Seaworthi- 
ness and  deviation,  they  were  unanimously  of  the  opinion  that  they  were 
legitimate  subjects  of  investigation.  They  say  :  "As  regards  the  ques- 
tions of  seaworthiness  and  deviation,  these  are  open  so  far  as  the  testimony 
which  has  been  offered  by  the  plaintiff  tends  to  establish  the.  one  or  the 
other."  And  they  then  proceed  to  comment  on  the  evidence  in  relation 
to  them.  It  will  be  observed  that  the  warranties  there  were  implied 
ones,  while  that  in  the  case  at  bar  is  an  express  one,  appearing  upon  the 
face  of  the  policy.     This  decision  accords  with  the  authorities  above 
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qnoted,  and  is  undoabtedly  the  true  rule.  Eoscoe,  in  his  Treatise  on 
Eyidence,  ed.  of  1832,  p.  188,  also  states  it,  that  under  the  general  issue, 
defendants  may  show  that  plaintiffs  are  not  entitled  to  recover,  on 
account  of  non-compliance  with  a  warranty.  The  authorities  cited  in 
plaintiffs'  brief  are  not  pertinent  to  the  enquiry.  The  **new  rules  of 
pleading "  are  those  which  were  adopted  by  the  Court  of  the  King's 
Bench  in  England,  1834,  for  the  guidance  of  the  English  Courts,  and  have 
neither  force  nor  effect  here.  The  absurdity  of  applying  them  to  our 
practice  is  apparent,  when  we  observe  that  under  the  very  rule  which  the 
counsel  quotes,  the  plea  of  the  general  issue  *'  operates  as  a  denial  of  the 
fact  of  the  subscription  of  the  alleged  policy  by  the  defendant. "  Arnould 
2d,  page  1286,  marg. 

la  Kennedy  v.  N,  Y,  Life  Ins.  Co.,  10  A.  811,  there  was  no  question  of 
warranty.  The  enquiry  there  was,  whether  the  interest  of  the  plaintiff 
in  the  policy  coiild  be  put  at  issue  without  a  special  plea  ;  and  on  this 
the  court  differed. 

The  case  of  Matthews  v.  Gen.  Mut.  Ins.  Co.,  9  A.  590,  involved  no  ques- 
tion of  warranty.  The  issue  there  was,  whether  the  allegations  of  the 
answer  were  sufficiently  explicit  to  admit  proof  of  fraud.  Neither  was 
any  such  question  raised  in  the  case  of  Michael  v.  JS^ashvilie  Ins.  Co.,  10 
A.  738.  Their  first  ground  of  defence  was  the  non-payment  of  the  pre- 
mium ;  and,  subsequently,  in  a  supplemental  answer,  the  defendants 
pleaded  misrepresentation  and  fraudulent  concealment.  Of  these  the 
court  said :  '*The  first  plea,  which  was  in  substance  that  there  was  no 
contract,  is  inconsistent  with  the  second,  which  alleges  the  contract  to  be 
void  for  fraudulent  concealment."  "We  find  no  fault  in  this  decision;  but 
we  do  not  perceive  its  bearing  upon  the  matter  at  issue.  Time  and 
again  was  it  urged  that  evidence  offered  by  defendants  tended  to  prove 
fraud,  or  fraudulent  concealment,  and  its  admission  opposed  on  the 
ground  that  no  such  charge  was  made  in  the  answer.  This  objection 
comes  up  in  the  record  in  plaintiff's  bill  of  exceptions,  in  these 
words  :  *'  2.  That  there  is  no  allegation  of  fraudulent  concealment  set 
up  in  the  answer  of  the  defendants,  and  that  such  an  allegation  is  neces- 
sary to  enable  defendants  to  prove  fraudulent  concealment."  The 
admission  of  the  diagram  of  the  buildings  was  resisted  also,  on  the 
ground  that  it  was  substantially  for  the  purpose  of  establishing  fraud  ; 
**  and  that  fraud  had  not  been  set  up  by  the  defendants  in  their  answer." 
And  again,  the  plaintiff,  in  his  brief,  interprets  the  answer  as  making  "no 
charge  of  fraud. " 

No  attempt  having  been  made  by  the  plaintiff  to  prove  a  compliance 
with  the  express  warranty  of  his  contract,  the  defendants  offered  to 
show,  aflSrmatively,  a  non-compliance,  and  absolute  breach  of  it,  in  this : 
that  the  goods  named  in  the  policy  were  not,  at  the  time  of  their  alleged 
loss,  contained  in  a  **two  story  house,  built  of  bricks  and  covered  with 
slates ;"  but  were  in  a  one-story  wooden  store-room,  not  covered  with 
slates.  To  this  evidence  the  plaintiff  objected  on  the  ground  that  it  was 
inadmissible  under  the  pleadings ;  the  court  sustained  him,  and  the 
defendants  excepted.  The  quick  objection  to  the  proof  is  in  itself  con- 
vincing evidence  of  breach  of  the  condition  ;  but  the  record  furnishes 
other  evidence,  and  it  comes  from  the  plaintiff 's  own  witness.     Mrs. 
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Natrib  says:  **  These  goods  were  in  the  pantry,  between  the  kitchen  and 
the  house,  immediately  adjoining  the  house.  *'  The  ceiling  of  the  pantry 
was  not  burned  down  ;  thinks  it  is  covered  with  zinc."  The  defendants 
gave  in  evidence  a  diagram  of  the  premises,  to  which  the  plaintiff  also 
excepted,  asserting  therein  **  that  the  best  and  only  admissible  evidence 
under  defendants'  pleadings,  of  said  premises,  is  contained  in  the  descrip- 
tion of  the  same  in  the  policy  of  insurance  executed  by  defendants."  Or 
as  it  might  be  stated  in  other  words,  the  contract  which  imposed  the  con- 
dition is  full  proof  of  its  i^erformancc.  We  admit  this  is  a  convenience 
to  the  plaintiff,  but  cannot  concede  it  a  law  to  the  defendants. 

The  diagram  was  admitted.  On  examining  it,  the  court  will  see  that 
the  pantry  designated  by  letter  A,  is,  as  the  plaintiff's  witness  described  it, 
**  between  the  kitchen  and  the  house,  immediately  adjoining  the  house." 
It  is  clear,  then,  that  the  goods  were  not  in  the  building  designated  on 
the  diagram  as  the  **  two-story  brick-slated  house. "  Defendants  were  not 
permitted  to  prove  of  what  material  the  kitclien  and  pantry  were  built, 
nor  with  what  covered.  The  latter,  Mrs.  Natrib  thinks,  was  roofed  with 
zinc.  The  floor  of  the  pantry,  we  are  told  by  the  plaintiff's  brother, 
**  was  about  the  height  of  a  step  from  the  ground."  John  Adams,  in 
speaking  of  it,  says  :  *^It  is  shed  built.  I  mean  that  the  roof  is  an 
inclined  plane,  just  on  one  side."  It  is  in  proof  that  the  shelves  extended 
from  the  floor  to  the  roof,  as  the  diagram  which  represents  them  indi- 
cates, in  the  conformity  of  the  upper  end,  to  the  slant  of  the  shed.  The 
height  from  the  ground  to  the  roof,  as  determined  by  the  aggregate  space 
between  the  shelving,  and  the  statement  of  Younnes  that  the  space 
between  the  top  shelf  and  the  roof  is  three  or  four  feet,  is  at  the  most 
twelve  feet  and  two  inches,  showing  clearly  that  it  was  not  a  two-story 
building,  and  thus  establishing  the  fact  of  a  breach  of  the  express  war- 
ranty. Under  the  authority  of  the  decision  in  the  case  of  Kathman,  and 
in  its  language,  this  question  was  certainly  ' '  open  so  far  as  the  testimony 
which  has  been  offered  by  the  plaintiff  tends  to  establish  the  one  or  the 
other."  The  law  imposed  upon  the  plaintiff  the  burden  of  proving  a 
strict  and  literal  compliance.  The  record  furnishes  no  proof,  but  of  it 3 
breach. 


Tauafekro,  J.  The  plaintiff  alleges  that  defendants  insured  for  him 
against  loss  l)y  fire  to  the  extent  of  six  thousand  dollars,  a  stock  of  wines, 
liquors,  etc.,  and  his  household  furniture,  all  of  which  were  stored  in  a 
house  on  Gasquet  street;  that  after  this  contract  of  insurance  a  fire- 
occurred  in  the  house  containing  the  goods  insured,  by  which  he  suffered 
loss  and  damage  to  the  amount  of  $2,086  42;  that  he  established  this  loss 
by  the  meai^s  and  ^\'ithin  the  time  he  wa«  required  by  the  policy  of  insu- 
rance, but  that  defendants  refuse  to  pay  the  said  loss  which  they  insured 
against.  He  prayed  judgment  for  the  specified  sum,  with  legal  interest 
from  the  time  the  same  became  due. 

The  defendants,  in  their  answer,  plead  the  general  issue.  They  deny 
that  they  are  bound  to  the  plaintiff  according  to  the  conditions  of  the 
policy,  and  aver  that  plaintiff,  without  notice  to  them,  paid  the  premium 
after  the  occurrence  of  the  fire. 


NEW  OBLEANB,  APBIL,  1867.  233 

Pino  Y.  Merohanto'  Mntnal  Insurance  Gomi>any. 

The  plaintiff  had  judgment  in  his  favor  in  the  Court  below,  and  the 
defendants  have  appealed. 

It  appears  that  the  plaintiff  applied  for  the  insurance  on  the  25th  of 
February,  and  that  the  fire  occurred  about  one  o'clock  on  the  morning  of 
the  first  of  March  following;  that  plaintiff  went  in  the  course  of  the  same 
day  (to  the  office  of  the  insurance  company,  and  that  without  saying 
anything  about  the  fire,  of  which  defendants  were  ignorant,  paid  the 
premium,  and  got  the  policy  of  insurance. 

There  are  only  two  questions  of  importance  in  this  case,  and  they  are 
embodied  in  two  bills  of  exceptions,  taken  by  defendants  to  the  admission 
of  testimony.    These  we  will  consider  in  their  order: 

1.  The  plaintiff  declares  upon  the  policy.  The  policy  contains  this 
condition:  "No  insurance,  original  or  continued,  shall,  be  considered  as 
binding  until  the  actual  payment  of  the  premium. "  The  plaintiff  offered 
to  prove  by  a  clerk  in  the  insurance  office  that  the  insurance  company 
are  not  generally  paid  the  premium  at  the  time  the  policy  is  delivered. 
The  defendants  objected  to  the  evidence  on  the  ground  **  that  it  tended 
to  prove  a  usage  contrary  to  the  express  terms  and  conditions  of  the 
written  contract  sued  on;  and  that  the  stipulations  and  conditions  thereof 
cannot  legally  be  contradicted  or  varied  by  proof  of  the  existence  of  any 
such  custom  or  usage."  It  may  be  here  noted  that  plaintiff  also  offered 
six*different  receipts,  of  various  dates,  given  by  the  insurance  company, 
showing  the  payment  of  premiums  to  them  after  the  lapse  of  a  month  or 
more,  from  the  time  at  which  the  insurance  commenced  to  ruu.  The  in- 
troduction of  these  receipts  were  objected  to  on  the  same  ground. 

The  proof  of  the  rule  or  practice  of  tho  insnmnoc  company,  in  this 
particular,  does  not  vary  or  contradict  the  written  contract,  and  wo  think 
it  was  properly  admitted.  The  condition  was  one  which  defendants  had 
the  right  to  insist  upon,  but  being  a  stipulation  in  their  own  interest  thoy 
had  a  right  to  waive  it.  That  it  was  the  general  usage  of  the  comi)any 
not  to  require  payment  at  tho  time  of  delivery,  the  i)olicics  might  pro- 
perly be  shown  to  establish  only  tho  waiver  in  most  cases  of  tho  express 
condition. 

2.  The  defendants  offered  to  prove  a  breach  of  warranty  on  the  part  cif 
the  plaintiff.  That  he  represented  the  building  he  proposed  to  itiflnro  ns 
a  two-story  brick  house,  covered  with  slate,  when  in  fact  tho  house  was 
constructed  of  wood.  The  introduction  of  this  testimony  was  objoeto<l 
to  on  the  ground  that  the  defendants'  answer  contained  only  a  genera] 
denial,  and  that  fraud  was  not  alleged.  The  objection  was  sustsiinod  by 
the  Court,  and  the  defendants  reserved  their  bill  of  exceptions. 

We  think  the  ruling  of  the  Court  correct.  Several  decisions  of  this 
Court  have  recognized  the  rule  in  cases  of  this  kind,  that  all  matter.^ 
which  show  the  transaction  to  be  void  or  voidable  in  point  of  law  on  the 
ground  of  fraud,  or  otherwise,  shall  be  pleaded  specially.  9  An.  590.  10 
An,  811,  and  12  An.  38.  17  An.,  Flinn  v.  MercJiants*  Mulual  Inswcmcfl 
Company, 

The  prevailing  rule  seems  to  be,  in  regard  to  policies  of  insurance,  that 
misrepresentation,  concealment,  etc.,  must  be  specially  pleaded.  Arnould 
on  Insurance,  vol.  2,  marginal,  page  1287. 

It  is  in  proof  that  several  days  before  the  occurrence  of  the  fire,  the 
30 
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plaintiff  made  application  at  the  office  of  the  defendants  for  insurance; 
that  the  application  was  filled  ont  by  the  secretary;  that  the  policy  was 
made  out  in  duplicate,  and  the  plaintiff*8  name  entered  on  the  books  as 
being  insured.  It  is  not  shown  that  the  plaintiff  was  required  at  that 
time  to  pay  the  premium,  or  that  he  was  informed  that  the  insurance 
company  would  not  be  bound  until  the  money  was  paid.  The  proposition 
to.  be  insured  was  accepted;  a  policy  made  ont,  and  a  duplicate  kept  in 
the  records  of  the  company.  The  contract  was  complete,  and  without 
any  doubt  so  considered  by  both  parties.  No  intimation  whatever  seems 
to  have  been  given  to  the  plaintiff,  that  he  would  form  an  exception  to 
the  company's  general  usage,  to  waive  a  strict  compliance  with  the  stipu- 
lation in  the  policy  requiring  payment  of  the  premium  as  a  condition 
precedent  to  its  binding  force  upon  the  company.  There  can  be  no 
doubt  that  the  insurance  company  could  have  compelled  payment  of  the 
premium  in  on  action  against  the  plaintiff! 

We  think  it  clear  that  the  contract  was  complete  on  the  25th  of  Febru- 
ary, the  date  of  the  policy;  and  that  the  delay  of  the  plaintiff  until  the 
Ist  of  March,  to  pay  the  premium,  and  that  after  the  fire  had  occurred, 
had  no  effect  upon  the  obligation  of  the  contract 

It  is  therefore  ordered,  adjudged  and  decreed,  tliat  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.    1305.— Thomas   Wainwright,    Administrator,    v,    Mrs.  Alice  F. 

Bbidoes,  et  als. 

OH  MR.  JU8TICE  TAL.TAFEBBO*8  OPZmOlT. 

The  Emanoipatioti  Act  of  the  soverei^  power  necesaarily  annulled  the  laws  nnder  which  coniracU 

relatinff  to  the  ownership  of  slaves  were  previously  enforced. 
The  flta/iM  or  eondition  of  slavery  derived  its  existence  from  the  laws  which  sanctioned  it.    The  change 

of  the  fctatus  involved  the  abrogation  of  the  law  which  gave  it;  for  emancipation  and  the  existence 

of  law  tolerating  that  condition  are  incompatible. 
Whilst  contracts  relating  to  the  condition  of  slavery  had  the  sanction  of  law,  they  OQuld  be  jndieially 

enforced;  but  the  abrogation  of  the  law,  giving  effect  to  those  contracts,  leaves  the  Oourtc  withont 

authority  to  enforce  them. 
The  sovereign  power,  the  paramount  law,  puts  an  end  to  the  ownership  of  slaves;  but  its  effect  Is  not 

limited  to  that  result.    It  necessarily  pervades  the  entire  contract  relating  to  such  ownership,  and 

annuls  it  throughout. 
The  maxim,  rt»  perit  liomiM,  does  not  apply  where  the  thing,  which  is  the  object  of  the  contract,  is 

not  destroyed,  but  its  character  only  changed  by  paramount  authority. 
The  prohibition  against  the  enactment  of  expoKi/arto  lawa,  or  laws  impairing  the  obligations  of  con* 

tracts,  has  no  application  to  the  sovereign  power. 
Slavery  seems  never  to  have  been  established  on  the  continent  of  America  by  positive  law.    Its  origin 

appears  rather  to  have  been  accidental.    In  the  United  btates  it  was  simply  permitted  by  the  con* 

BtitutioD,  to  continue  as  it  had  existed  in  the  colonial  state  of  the  country,  and  clearly  withont 

extending  to  it,  even  an  indirect  sanction.    The  framers  of  that  instrument  abolished  the  African 

slave-trade  after  the  year  1809.  and,  looking  forward  to  general  emancipation  at  an  early  day.  left 

the  institution  of  slavery  as  they  found  it. 
The  provltaoe  of  Louisiana,  when  transferred  to  the  United  States,  retained  African  slavery  by  the 

conditions  of  the  transfer,  to  the  extent  only  that  it  was  tolerated  by  the  Constitution  of  the 

United  States,  and.  consequently,  it  was  imbued  with  that  caducity  and  pronenessto  extinction 

which,  from  the  genius  and  spirit  of  this  government,  has  characterised  the  condition  of  slavery 

in  this  country  ever  since  the  American  revolution. 
]«*reedom,  it  has  been  properly  held,  was  a  pre-existing  right;  slavery,  a  violation  of  that  right.    Title* 

to  slaves,  would,  therefore,  seem  to  be  vitiated  ab  initio. 
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ON  MB.  CHZBT  /178TICK  BYMAN'S  OPINION,  OONCURRING  IN   THE  DKCBKE. 

L  Th«  ftmendin«ni  of  the  Constitatiou,  emanoip«iinff  slaves,  destroyed,  in  some  instances,  lions 
granted  to  secare  the  enforoements  of  oontracts  relative  to  slaves;  but  the  language  of  tho 
amendment  does  not  show  that  the  sovereign  designed  and  intended  the  extraordinary  deed  of 
'hitroifittg  vaHd  contraHs.  The  amendment  only  freed  the  servant  from  his  master,  and  destroyed 
liens  granted  on  him.    Jl  did  not  change  or  drMroy  the  matier's  Miffatiotu  under  hU  rontrart. 

2.  Plaintiff  warranted  defendant  against  eviction  of  the  slaves,  by  any  right  existing  provious  to  the 
•ale.  The  right  of  the  sovereign  to  oviot  the  subject  of  his  property,  is  not  to  bo  dispnted.  That 
right  exu4«d  bc/ore  the  sale  of  the  slaves,  and  was  since  mforcaL  Plaintiff  is,  therefore,  concluded 
by  his  warranty.     Had  there  been  no  warranty  in  the  sale,  he  would  have  been  entitled  to 
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This  is  not  a  case  in  which  the  thing  has  perished ;  but  the  right  of  property  in  all  slaves  is  forbidden 
by  the  supreme  law  and  public  policy,  and  no  obligation  exists.  That  which  is  forbidden,  is  im- 
possible and  void.  The  fact  that  the  contract  was  made  prior  to  tho  prohibition;  and  was  then 
legal,  does  not  relieve  It  from  the  effect  of  the  prohibition:  and  if  it  be  forbidden  by  public  policy 
and  the  sovereign  will  to  make  a  contract,  it  is  equally  forbidden  to  enforce  such  a  contract  when- 
ever made. 

ON  MB.  JUSTICE  ILSUBT'B  OPINION,  (WITH  WHOM  MB.  JUSTICE  LAUAUVE  CONCUItBED)  DIi48ENTIMG. 

1.  It  matters  not  whether  slavery  was  introduced  by  express  law  or  otherwise,  if  U  hncc  the  attUtnifff 

of  /air,  and  by  our  law  slaves,  eo  nominr,  were  classed  as  things  with  every  other  species  of  corpo- 
real objecto.  They  were  property/  in  the  strictest  sens6  of  the  term.  They  were  deemed  so  to  be 
by  the  Constitution  of  the  United  States,  up  to  the  time  when,  by  an  amendment  to  that  instru- 
ment, slavery  was  abolished.  They  were  introduced  into  Louisiana  a»  pmiterty,  by  the  treaty  of 
cession  of  1B03,  and  the  laws  of  the  United  States  and  of  the  State  of  Louisiana  rrmijai^i  tJapen  an 
prop^rti/,  until  the  time  of  the  rebellion.  Honce,  it  cannot  be  controverted,  that  wiien  tho  sale  by 
plaintiff  to  defendant  was  passed,  !<  «iiArar«l  rrery  <?/«/«•«<  of  a  liyU  coktraei.  The  question,  there- 
fore, is  purely  one  of  warranty. 

2.  Warranty,  under  our  law,  in  contracts  of  sale,  exists  in  all  cases  where  tho  low  of,  or  eviction 

from,  the  thing  sold  is  imputable  to  the  vendor,  or  to  the  imjter/ectioH  of  Am  titlr,  and  not  where  the 
loss  or  eviction  proceeds  from  some  unforeseen,  fortuitous  event*  beyond  the  control  of  the 
vendor. 

3.  Tho  title  to  the  slaves  transferred  by  the  plaintiff  ^o  the  defendant  was  an  incontrovertible  one, 

sanctioned  by  the  laws  of  tho  United  States  and  of  the  State  of  Louisiana,  There  was  no  pre- 
ex  Ktiatf  xigbt  in  the  sovereign  to  annul  the  title  for  any  anterior  ricr  in  it.  Whatever  right  the 
sovereign  had  in  <uiranr«  to  annihilate  all  title  to  slaves,  proceeded  /ram  hin  trill  or  cnpt  tW. 

4.  The  maxim  of  the  Roman  law,  **  ten  per  H  domino"  applies  not  only  to  cases  where  there  is  an  actual 

pet  iahing  of  the  physical  thing  or  entity,  but  to  those  cases  also  where  the  imdtembty  pemuinmt 
change  in  the  ttatna  of  the  object  of  a  sale,  destroys  and  annihilates  it  a*proi*rrtu. 
ft.  The  abolition  of  slavery  is  an  inaHeraUjf  permanent   withdrawal  of  that  species  of  property  from 
commerce.   Therefore,  by  the  abolition  of  slavery,  slaves  have  perished  'ta  pruyterttf,  as  completely 
and  to  all  intents  and  purposes,  as  if  they  had  been  overcome  by  death. 

5.  The  act  of  the  sovereign  inhibiting  slavery  was,  therefore,  a  fortuitous  event  or  rM  mnjor,  for  which 

the  vendor  is  not  responsible,  and  the  fact  that  the  property  sold  was  an  "African  slave  'does 
nqt  make  the  case  an  exceptional  one.  (<o  as  to  exclude  it  from  tho  rules  of  warranty  applicable 
to  sales  of  property  generally. 

APPEAL  from  tho  Sixth  District  Court,  Parish  of  St.  Heleua,  EUis,  J. 
T.  C.  JV.  EUis^  for  plaintiff  and  appellee.  Duncan  N.  Ilennen,  for 
defendants  and  appellants. 

Tall^lfebbo,  J.  The  plaintiff,  as  administrator  of  the  estate  of  Isaac 
Dykes,  deceased,  instituted  this  suit  against  the  defendants  as  obligors 
on  three  several  promissory  notes,  each  for  tho  sum  of  3895  50,  dated 
December  8th,  1860,  payable  respectively  in  twelve,  twenty-four  and 
and  thirty-six  months  after  date,  drawn  to  the  order  of  plaintiff  as  admin- 
istrator, and  stipulating  interest  at  the  rate  of  eight  per  cent,  per  annum 
from  maturity  until  final  payment. 

He  specifies  several  small  amounts  to  be  credited  on  the  notes,  and 
prays  judgment  for  the  remainder,  principal  and  interest.  These  notes 
were  executed  for  the  payment  of  the  price  of  certain  slaves  purchased 
by  Mrs.  Bridges  at  the  probate  sale  of  the  succession  of  Isaac  Dykes, 
deceased,  and,  as  was  heretofore  the  custom,  a  mortgage  was  retained 
upon  the  slaves  to  secure  the  payment  of  the  sum  at  which  they  were 
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purchased.  Tho  plaintifif  avers  the  loss  of  his  mortgage  right  by  the 
emancipation  of  the  slaves,  and  asks  against  the  defendants  a  personal 
judgment. 

At  the  November  term  of  the  Court,  1865,  the  case  was  assigned  for 
trial  at  tho  succeeding  April  term.  In  the  meanwhile  certain  parties 
alleging  themselves  to  be  heirs  of  Isaac  Dykes,  appeared  and  prayed  to 
be  made  parties  plaintiffs,  averring  that  they  have  an  interest  in  the  notes 
sued  on,  and  refer  to  an  act  of  partition  mode  among  the  heirs  before  the 
parish  recorder.  Tho  defendants  objected  to  this  proceeding,  but  the 
Court  ordered  that  duo  and  legal  service  be  made  upon  the  parties  as 
prayed  for  by  tho  new  plaintiffs.  The  defendants,  thereupon,  **  with 
reservation  of  all  rights  against  the  proceedings,*'  waived  citation  and 
the  usual  delays,  and  filed  an  answer.  They  reserved  a  bill  of  exoeptionB 
to  the  ruling  of  the  Court,  and  refer  to  the  answer,  in  which  they  spe« 
cially  deny  the  capacity  and  rights  set  up  by  the  new  plaintiffs,  as  heirs 
of  Isaac  Dykes. 

We  do  not  deem  it  important,  in  the  decision  of  this  case,  to  pass  upon 
the  regularity  of  the  proceedings  in  the  District  Court,  and  omit  an 
eicamination  of  the  bill  of  exceptions.  Judgment  was  rendered  in  the 
Court  below  in  favor  of  the  administrator,  and  the  defendants  have 
appealed.  The  defence  is,  that  there  is  a  failure  of  consideration  arising 
from  the  emancipation  of  the  slaves  by  the  act  of  the  government;  that 
the  warranty  expressed  in  the  act  of  sale,  referred  to  in  plaintiff's  petition 
has  failed,  and  that  defendants  are  released  from  all  obligation  to  pay  the 
notes  sued  on.  On  the  port  of  lihose  seeking  to  enforce  obligations  of 
this  sort,  it  is  contended  that  the  vendor's  warranty  does  not  extend  to 
fortuitous  events  that  happen  after  the  contracts  have  been  entered  into; 
that  in  regard  to  such  fortuitous  events  the  vendor  has  nothing  to  do; 
that  he  did  not  warrant  against  the  acts  of  the  government ;  and  that  he 
cannot  be  held  liable  for  events,  the  occurrence  of  which  it  cannot  be 
supposed  were  contemplated  by  him  at  the  time  of  the  sale.  They  rely 
on  the  maxim,  resperii  domino. 

On  the  other  hand,  it  is  contended  that  it  is  not  consonant  witii  law 
and  equity,  after  the  loss  by  the  act  of  the  government,  of  the  property 
which  was  the  object  of  the  contract,  that  the  obligor  should  be  required 
to  pay  for  that  property,  the  right  to  which  would  equally  have  been 
lost  by  the  obligee  had  it  remained  his;  that  the  maxim,  res  perii  domino 
applies  only  to  cases  where  the  thing  which  was  the  object  of  the  contract 
perishes  in  the  ordinary  course  of  nature,  or  by  fortuitous  events  beyond 
the  control  of  man,  and  which  are  produced  by  mere  physical  agency. 
That  in  the  case  of  the  emancipation  of  slaves  by  authority  of  the  gov- 
ernment the  object  of  the  contract  does  not  perish,  but  that  its  status  or 
condition  is  changed.  That  the  law,  making  this  change  of  condition, 
having  ceased  to  secure  to  the  buyer  the  rights  he  acquired  by  the  pur- 
chase, no  longer  requires  him  to  comply  with  his  obligation  to  give  the 
equivalent  stipulated  for  those  rights. 

This  important  question  has  given  a  wide  range  for  discussion.  The  sub- 
jects  of  warranty  and  eviction  have  been  thoroughly  examined  by  counsel, 
and  numerous  authorities  have  been  introduoed  from  the  Boman  and  the 
French  jurisprudence.  But  these  tend  rather  to  confuse  than  to  enlighten. 
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They  present  conilictiDg  opinions,  which  it  is  not  easy  to  reconcile,  and 
from  them  we  are  unable  to  deduce  satisfactory  conclusions.  We  must 
resort  then  for  a  solution  of  the  question  to  the  equitable  niles  that 
govern  contracts  in  general,  and  apply  them  with  reference  to  the  effect 
which  the  laws  abolishing  slavery  have  upon  contracts,  made  in  regard  to 
the  ownership  of  slaves. 

In  entering  into  the  consideration  of  this  subject,  we  will  premise,  that 
in  our  view  of  the  question,  slavery  was  never,  strictly  speaking,  esUiblisked 
in  this  country  by  positive  law.  Its  original  introduction  upon  the  con- 
tinent of  America  and  the  adjacent  islands  was  accidental,  arising  from 
the  boldness  and  cupidity  of  the  early  European  adventurers  into  South 
America.  Its  continuance,  when  thus  introduced,  was  the  result  of  cir- 
cumstances, and  grew  out  of  considerations  of  expediency.  The  system 
of  colonizing  in  America  and  the  West  Indies  opened  the  door  for  the 
introduction  of  slavery,  and  it  was  instituted  by  the  greed  of  speculators 
and  fortune  hunters,  the  government  from  which  they  emanated,  tolerat- 
ing the  injustice  rather  than  confirming  it  by  positive  laws.  Its  first 
form  on  the  American  continent  was  that  of  the  Indian  slavery  in  South 
America,  in  the  fifteenth  century. 

The  Spaniards,  soon  after  their  occupation  of  portions  of  that  country, 
subjected  the  Indian  tribes  around  thcni  to  servitude,  needing  labor  in 
the  first  instance  in  their  mining  operations.  The  savage,  from  his  native 
state  of  freedom  and  his  habits  of  indolence  and  case,  being  plunged 
suddenly  into  a  condition  of  abject  bondage,  sunk  under  the  fatigue  and 
exhaustion  of  his  ceaseless  toils.  The  race  began  rai^idly  to  disappear. 
Their  miserable  fate  excited  the  symx^athies  of  Las  Cosas,  the  Spanish 
philanthropist,  who,  after  strenuous  but  vain  eflforts  to  procure  relief  for 
these  wretched  victims  of  his  countrymen's  violation  of  right,  fell  upon 
the  singular  expedient  of  substituting  African  slavery  in  place  of  Indian 
servitude.  The  scheme  was  successful,  and  the  iVfrican  slave-trade  was 
commenced. 

African  slavery,  having  this  origin  and  character,  in  progress  of  time, 
reached  the  province  of  Louisiana.  That  province,  when  transferred  to 
the  United  States,  retained  African  slavery  by  the  conditions  of  the 
transfer,  to  the  extent  only  that  it  was  tolerated  by  the  constitution  of  the 
United  States,  and,  consequently,  it  was  imbued  with  that  caducity  and 
proneness  to  extinction,  which,  from  tlio  genius  and  spirit  of  this  govern- 
ment, has  characterized  the  condition  of  slavery  in  this  country  ever  since 
the  American  revolution.  The  word  slave  is  not  found  in  the  constitu- 
tion of  the  United  States.  Neither  is  the  word  slavery.  It  is  a  well 
known  fact  that  the  framers  of  that  instrument,  in  constructing  it,  pur- 
posely avoided  the  use  of  either  of  these  words.  They  expressly  terminated 
at  a  fixed  period  the  importation  of  Africans  to  this  country,  to  be 
sabjected  to  slavery.  It  is  a  matter  of  history,  that  at  the  period  of  the 
formation  of  the  constitution,  and  for  years  afterwards,  the  great  states- 
men of  the  time  had  prospective  emancipation  in  view,  and  never 
entertained  the  idea  of  the  perpetuity  of  slavery.  They  viewed  it  as  on 
entailed  evil  upon  the  country,  which  it  was  their  desire  to  be  rid  of  as 
soon  OS  that  object  could  be  eHected  by  a  safe  and  practicable  emancipa- 
tion.   It  was  reserved  for  a  later  if  not  a  wiser  school  of  politicians  in 
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this  country,  to  perceive  the  blessings  of  slavery,  to  discover  its  divine 
ordination,  and  to  adopt  measures  to  perpetuate  it,  pending  which,  it 
came  to  a  speedy  and  final  termination.  Among  the  barbarous  nations 
of  antiquity,  captives  in  war  were  subject  to  death  or  slavery  at  the  will 
of  the  conqueror.  This  was  the  prevailing  rule.  It  was  acted  upon,  and 
recognized  among  uncivilized  men  as  a  right  belonging  to  the  victor,  and 
became  the  basis  of  slavery  among  them.  This  doctrine  was  a8serte«t  by 
Ariovistus,  a  king  of  ancient  Germany,  in  his  conference  with  Julias 
Ciesar,  touching  the  political  condition  of  certain  tribes  of  Gaul,  which 
the  former  had  subdued.  *'Ad  htec,  Ariovistus,  respondit:  **Jus  esse 
belli,  ut,  qui  vicissent,  iis,  quos  vicissent,  quemadmodum  vellent,  impera- 
rent:  item  Fopulum  Romanum  victis  non  ad  alterius  prrosoriptum,  sed  ad 
suum  arbitrium,  imperare  consnesse.'*  Gsosar's  Commentaries  De  Bellioo 
Gallico,  Book  1st,  chapter  36.  Slavery,  under  the  Roman  government, 
had  undoubtedly  its  origin  in  this  principle,  and  according  to  this  recog- 
nized rule.  But  five  centuries  after  the  days  of  Ariovistus,  when  the 
softening  influences  of  Christianity  began  to  prevail,  Justinian  conceded 
that  slavery  existed  in  violation  of  natural  right  He  said :  *  *Bella  etenim 
orta  sunt  et  captivitates  secutsB,  et  servitutes,  quaB  sunt  naturali  jure  con- 
trarisB:  jure  enim  naturali  omnes  homines  ab  initio,  liberi  nascebantur. 
L.  I.,  T.  n. 

"Servitus  autem  est  constitutio  juris  gentium,  qua  quis  dominio  alieno 
contra  natnram  subjicitur."    L.  L,  T.  UI. 

In  the  barbarous  ages  of  the  world,  when  Pagan  doctrines  and  Pagan 
thought  predominated,  slavery  existed  upon  the  principle  that  might 
makes  right.  Upon  the  dawning  of  better  days,  when  civilization  and 
Christianity  appeared,  the  unreasonable  dogma  failed,  and  the  moral  con- 
science of  men  no  longer  permitted  them  to  sustain  slavery  as  a  thing  of 
right,  and  to  justify  its  prolongation,  they  resorted  to  the  plea  of  expedi< 
ency.  Such,  we  infer,  has  been  the  unstable  foundation  of  the  institution 
among  Christian  people  ever  since  the  time  of  Justinian.  That  it  existed 
in  this  country  without  the  positive  authority  or  sanction  of  the  para- 
mount  organic  law  of  this  nation,  is  indisputable.  It  was  simply  permitted 
at  the  time  of  the  formation  of  the  government,  because  it  was  a  peculiar 
evil  that  could  not,  with  propriety,  be  suddenly  abated.  Its  existence 
was  only  suspensive,  and  under  the  implied  understanding  that  it  was 
to  be  temporary.  The  laws,  therefore,  which  existed  until  recently  upon 
our  statute  books,  on  the  subject  of  African  slavery,  were  merely  regula- 
tions in  regard  to  that  relation  which  existed  only  by  the  will  of  the 
sovereign  power.  Shall  we,  then,  announce  that  the  emancipating  act 
of  that  power  is  violative  of  law,  and  thence  deduce  the  immunity  of  the 
seller  from  loss,  and  fix  it  upon  the  buyer  ?  Shall  we  say  that  the  seller 
has  been  deprived  of  vested  rights  by  the  mere  arbitrary  will  or  caprice 
of  that  power,  when  those  rights,  such  as  they  were,  never  existed  other- 
wise than  by  its  mere  suJBferance  ? 

Freedom,  it  has  been  properly  held,  was  a  preexisting  right ;  slavery,  a 
violation  of  that  right.  Titles  to  slaves  would,  therefore,  seem  to  be 
vitiated  ab  inilio. 

With  these  preliminary  views  of  the  character  of  the  slavery  that  lately 
existed  among  us,  we  shall  proceed  to  consider  the  effects  of  emancipation 
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upon  contracts  arising  from  the  traffic  in  slaves.  When  contracts  of  that 
character  were  entered  into  they  had  the  sanction  of  law.  They  might 
then  be  judicially  enforced.  These  conditions  were  necessary  to  consti- 
tute the  sale  of  a  slave  a  valid  contract.  Under  these  conditions  the 
vendor  and  the  vendee  contracted ;  the  one  that  he  would  pay  the  price 
stipulated;  the  other,  that  the  purchaser  should  have  the  labor  and  ser- 
vices of  the  slave  during  his  life.  The  sanction  of  the  law  and  its 
authority  to  enforce  both  these  reciprocal  undertakings,  being  necessary 
to  constitute  them  a  valid  contaact,  it  follows  that,  when  these  essential 
requisites  to  a  perfect  obligation  ceased  to  exist,  the  contract  ceased  also. 
True,  the  vendor  complied  with  his  part  of  the  agreement  by  transfer  of 
the  title  and  delivery  of  the  slave;  but  surely  the  vendee's  consent  was 
given  under  the  assurance  that  he  was  to  be  maintained  in  the  possession 
of  the  slave,  and  to  receive  his  labor  and  services  during  life.  To  force 
him  to  a  compliance  with  his  part  of  the  contract,  would,  therefore,  be 
to  compel  him  to  fulfil  a  condition  to  which  he  never  assented.  The 
sovereign  power,  the  paramount  law,  puts  an  end  to  the  ownership.  The 
effect  of  the  act  which  terminates  the  owner's  right  to  the  slave  is  not 
limited  merely  to  that  result  It  necessarily  involves  the  entire  contract, 
and  annuls  it  throughout.  A  mortgage  of  the  slave,  to  secure  the  payment 
of  the  price  at  which  he  was  purchased,  is  part  of  the  same  transaction. 
It  is  a  contract  made  in  aid  of,  and  to  fulfil  an  important  condition  of  the 
contract  of  sale. 

That  the  mortgage  becomes  extinct  by  emancipation  is  clear.  It  is 
evident,  then,  that  the  contract  of  mortgage  is  annulled  by  the  same  cause. 
If  an  important  item  in  the  agreement  by  which  the  vendor  consented  to 
sell,  and  without  which,  perhaps,  he  would  not  have  sold,  is  rendered 
void,  does  not  the  annulment  of  the  mortgage  make  a  damaging  inroad 
into  the  contract  of  sale  ?  If  so,  shall  we  say  that  emancipation  des- 
troyed the  contract  of  mortgage  in  its  entirety,  and  destroyed  the  contract 
of  sale  only  in  part  ?  This  we  think  not  tenable.  The  contract  by 
which  ownership  existed  is  inevitably  demolished,  and  with  it  all  its 
surroundings.  The  prohibition  against  the  enactment  of  laws  impairing 
the  obligations  of  contracts  has  no  application  to  the  sovereign  power* 
It  gives  vitality  and  force  to  the  laws  which  regulate  contracts.  But  the 
power  and  efficacy  extended  to  these  laws  are  granted,  and  exist  only 
by  the  will  of  the  sovereign.  When,  therefore,  the  sovereign  will  of 
this  nation  declared  that  African  slavery  should  no  longer  exist  within 
its  borders,  an  unavoidable  result  was,  that  the  laws  which  had  theretofore 
sustained  the  institution  of  slavery  and  given  their  sanction  to  and 
enforced  contracts,  the  objects  of  which  were  the  sale  of  slaves,  ceased 
to  exist 

We  do  not  consider  the  position  maintainable,  that  the  effect  of  eman- 
cipation was  merely  to  produce  a  change  in  the  status  of  the  slave,  and 
not  to  render  void  contracts  relating  to  slaves.  The  status  of  the  slave 
could  only  be  changed  by  annulling  the  law  that  gave  him  that  status* 
Emancipation,  and  the  existence  of  laws  upholding  slavery,  are  incompat- 
ible. They  cannot  exist  together.  But  it  was  the  law  which  sanctioned 
and  enforced  slave  contracts  that  established  the  status.  Blavery  existed 
in  thiB  country  by  no  other  law.    Is  that  law  now  in  force  ?    If  so,  the 
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former  slave-owner  may  assert  his  right  to  the  services  and  labor  of  the 
person  -whom  that  law  once  made  his  slave.  If  not  in  force,  how  can  it 
be  invoked  to  enforce  contracts  made  in :  relation  to  slaves  ?  The  decla- 
ration of  emancipation  was,  in  substance,  a  declaration  annulling  the 
laws  that  sanctioned  the  dealing  in  slaves,  the  enforcement  of  slave  con- 
tracts, and,  which  in  fact,  created  the  status  of  slavery.  The  fiat  of  the 
sovereign  is  potent  to  release  the  contracting  parties,  as  well  as  potent  to 
set  the  bondman  free.  Its  sweep  is  general,  and  its  wisdom  does  justice 
to  all.  With  the  ownership  perished  the  obligation  to  pay  the  price 
which  was  the  consideration  stipulated  for  that  ownership.  The  buyer 
is  no  longer  bound  to  pay  the  consideration.  The  seller  is  no  longer 
bound  in  warranty.  The  buyer,  the  seller,  and  the  bought  and  sold,  are  all 
absolved.  The  action  of  the  supreme  law  leaves  the  courts  without  ix>wer 
to  enforce  obligations  of  the  kind  sued  upon  in  this  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered  and  decreed,  that  judgment  be  and  is  hereby  ren- 
dered in  favor  of  the  defendants,  releasing  them  from  the  obligations 
sued  ujion,  the  i)laintiff  and  appellee  paying  costs  in  both  courts. 


JusTiCBs  Labauve  and  Ilsley  dissentiug. 


Hyman,  C.  J.  Plaintiff  sold  defendant  certain  slaves,  and  now  sues 
him  to  recover  their  price. 

Plaintiff  warranted  defendant  against  eviction  of  the  slaves  by  any 
right  existing  i)revious  to  the  sale.     See  Civil  Code,  2478. 

The  right  of  tlio  sovereign  to  evict  the  subject  of  his  property  is  not 
to  be  disputed. 

This  right  existed  before  the  sale  of  the  slaves,  and  has  since  been 
enforced. 

Although  the  amendment  of  the  constitution,  emancipating  slaves, 
did,  by  the  effects  of  its  provisions,  destroy,  in  some  instances,  liena 
granted  to  secure  the  enforcement  of  contracts  relative  to  slaves,  the  con- 
clusion is  not  rational  that  therefore  it  destroyed  the  obligations  of  the 
parties  to  such  contracts. 

The  language  of  the  amendment  does  not  show  such  intendment,  and 
we  are  not  to  disregard  its  words,  to  find  intention  different  from  the 
words. 

I  do  not  find  from  the  words  of  the  amendment  that  the  sovereign 
designed  and  intended  the  extraordinary  deed  of  destroying  valid 
coniracts. 

The  amendment  only  freed  the  servant  from  hia,  master,  and  destroyed 
liens  granted  on  him;  it  did  not  change  or  destroy  the  master's  obliga- 
tions, under  his  contract. 

Plaintiff,  in  my  opinion,  would  be  entitled  to  recover  if  there  was  no 
warranty  in  the  sale. 

Without  admitting  Judge  Taliaferro's  premises,  I  concur  in  and  adopt 
the  decree  written  by  him  as  the  judgment  of  this  Court. 
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HowEUi,  J.  Slavery,  being  the  violation  of  natural  right,  and  sustained 
only  by  the  constantly  operating  power  of  the  government,  founded 
upon  the  popular  will,  when  that  power  was  withdrawn  and  reversed  in 
its  operation,  equally  by  the  popular  will,  all  legislation  touching  slavery 
became  void.  Property  in  slaves  being  prohibited,  all  contracts  based 
upon  such  property  are,  necessarily,  stricken  with  nullity. 

Courts,  which  act  only  upon  and  under  the  law,  cannot  give  vitality  to 
laws  which  have  become  not  merely  inoperative,  but  in  conflict  with  con- 
stitutional provisions. 

To  enforce  such  contracts  would  be  to  recognize  the  consideration  as 
valid. 

The  Civil  Code  is  a  collection  of  statutory  laws,  adopted  under  and 
deriving  authority  from  the  fundamental  law,  and  its  rules  on  the  subject 
of  sale  rekte  and  apply  only  to  what  is  property,  and  cannot  be  applied 
to  what  that  fundamental  law  declares  is  not  and  shall  not  be  property. 

The  right  of  the  people,  in  their  sovereign  capacity,  to  abolish  and 
prohibit  slavery,  and  as  a  logical  as  well  as  legitimate  consequence^  destroy 
all  legal  rights  growing  out  of  the  institution,  is  unquestioned  and  un- 
questionable. All  parties  to  such  contracts  are  left  as  they  were  when 
such  a  f nndemental  change  was  effected,  and  stand  as  if  no  such  property 
ever  existed;  all  rights,  privileges  and  obligations,  growing  out  of  or  inci- 
dent to  the  ownership  of  such  property,  are  extinguished.  The  seller 
cannot  enforce  the  payment  of  the  price,  nor  the  buyer  the  obligations 
of  warranty.  Each  of  the  parties  is  equally  participant,  and  consenting 
in  the  abolition  and  prohibition  of  slavery.  One  cannot,  in  equity,  retain 
and  exercise  his  rights,  while  the  other  is  divested  of  all  rights.  The 
action  of  the  people  in  their  sovereign  capacity,  is  equal,  uniform  and 
universal;  and,  in  its  effect,  is  paramount  to  the  ordinary  rules  regulating 
private  rights. 

This  is  not  a  case  in  which  the  thing  has  perished,  but  the  right  of  pro- 
perty in  all  slaves  is  forbidden  by  the  supreme  law  and  public  policy,  and 
no  obligation  exists.  That  which  is  forbidden  is  impossible  and  void. 
Civil  Code  1757,  1885,  1886.  The  fact  that  the  contract  was  made  prior 
to  the  prohibition,  and  was  then  legal,  does  not  relieve  it  from  the  effect 
qf  the  prohibition. 

Jf  it  be  forbidden  by  public  policy  and  the  sovereign  will,  to  make 
a  contract,  it  is  equally  forbidden  to  enforce  such  a  contract,  whenever 
made.  For  these  reasons  I  concur  in  the  conclusions  of  Mr.  Justice 
Taliaferro,  whose  views,  as  expressed  by  him,  command  my  concurrence. 


IiiSLEY,  J.,  dissenting,  I  cannot  concur  with  the  majority  of  the  Court 
in  their  opinion  just  announced;  and,  as  no  question  of  graver  import  has 
ever  been  presented  for  solution  to  any  tribunal,  I  deem  it  proper  to  state 
the  reasons  which  have  brought  me  to  a  conclusion,  differing  totoccdo  from 
the  one  reached  by  three  of  the  other  judges. 

The  plaintiff's  action  against  the  defendant  was  to  recover  the  price  of 
slaves,  sold  with  full  legal  warranty  on  the  8th  day  of  December,  1860, 
31 
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and  it  is  resisted  by  the  defendant,  whoso  answer  and  grounds  of  defence 
amount  to  this  : 

1.  That  by  the  act  of  the  sovereign  authority,  which  is  equally  binding 
on  the  plaintiff  and  defendant,  and  for  which  the  said  plaintiff  is  equally 
responsible  with  the  defendant,  the  consideration  for  which  the  note 
sued  on  was  given  has  been  destroyed;  and  that  the  plaintiff  is  estopped 
and  restrained  from  obtaining,  and  the  Court  from  granting,  a  judicial 
remedy  to  enforce  the  performance  of  a  contract  based  upon  African 
slavery. 

2.  That  the  said  contract,  having  been  entered  into  on  the  part  of  both 
plaintiff  and  defendant,  with  reference  to  and  under  guarantees  and  pro- 
tection contained  in  the  laws  and  constitution  of  the  Federal  and  State 
Governments  upon  the  subject  of  African  slavery,  and  those  guarantees 
and  protection  which  entered  into  the  consideration  for  which  the  note 
sued  on  was  given,  having  been  revoked,  annulled  and  abolished  by  the 
sovereign  authority  of  the  Federal  and  State  Governments,  the  plaintiff 
is  estopped  and  restrained  from  obtaining  and  the  Court  from  granting, 
a  judicial  remedy  to  enforce  the  performance  of  the  said  contract. 

3.  That  by  the  acts  of  the  sovereign  authority  as  aforesaid,  the  judicial 
remedy  can  be  no  longer  invoked  to  enforce  the  rights  acquired  by  this 
vendor  under  the  contract  sued  upon,  and  that  the  said  plaintiff  is 
estopped  and  restrained  by  equity  and  good  conscience  from  obtaining 
and  the  Court  from  granting,  a  judicial  remedy  to  enforce  the  perform- 
ance  of  the  said  contract  in  favor  of  the  other  contracting  party  only. 

4.  That  by  the  acts  of  the  sovereign  authority  as  aforesaid,  African  slavery 
has  ceased  to  be  the  subject  of  conventional  obligations  and  of  judiciad 
actions,  and  it  is  contrary  to  equity,  to  good  conscience,  to  good  morals, 
and  public  policy,  to  enforce  the  performance  of  obligations,  which  have 
no  longer  the  sanction  of  the  laws  of  the  land,  and  under  which  the 
reciprocal  rights  and  responsibilities  of  parties  created  by  such  .contracts, 
can  no  longer  be  enforced  by  judicial  authority. 

This  defence,  which  takes  a  wide  range,  is  opposed  by  the  plaintiff, 
whose  theory  amounts  to  this  : 

1.  That  his  legal  right  and  remedy  under  the  law  of  his  contract,  which 
he  stands  upon«  are  in  no  wise  affected  by  the  change  in  the  status  or 
condition  of  the  slave  sold  by  him. 

2.  That  the  clauses  in  the  Federal  and  State  constitutions,  inhibiting 
slavery,  had  no  retroactive  bearing  or  effect  whatever  upon  contracts 
previously  entered  into  in  relation  to  that  species  of  property,  but  merely 
eo  instanti  dissolved  the  relations  between  masters  and  slaves,  and  ter- 
minated the  rights  of  the  former. 

8.  That  the  emancipation  of  a  slave  by  the  sovereign  power  is  equiva- 
lent in  law  to  his  perishing  by  death,  as  in  either  event  the  property,  res, 
ceases  to  exist,  and  the  maxim  of  the  Roman  law,  res  peril  domino,  is  as 
applicable  to  the  one  case  as  to  the  other. 

The  loss  falls  upon  the  owner  who  has  no  recourse  in  warranty  against 
his  vendor. 

The  questions  which  arise  in  this  cose  involve  vast  interests,  and  it  is 
therefore  not  surprising  that  great  talent  has  been  enlisted,  and  much 
ingenuity  displayed  by  both  parties  to  sustain  their  antagonistic  theorems. 
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The  defandants'  position,  in  my  opinion,  embrace  the  whole  subject  of 
inquiry. 

1.  Did  the  vendor  acquire  by  the  sale  of  his  slaves  as  soon  as  it  was 
consummated,  any  vested  legal  rights  ? 

2.  Have  those  rights  been  legally  divested  or  destroyed,  so  as  to  deprive 
him  of  his  legal  remedy  to  enforce  them  ? 

It  is  the  province  of  the  Courts  to  solve  these  queries.  The  defendants 
urge  that  the  vendor  covenanted  with  the  vendee,  under  the  title  which 
he  conveyed  to  him,  to  maintain  the  latter  in  the  peaceable  possession  of 
the  slaves  in  perpetuity — a  possession  without  limitation,  at  least  so  far  as 
the  contract,  the  lex  contractus  or  the  lex  temporis  was  concerned.  The 
only  condition  to  this  warranty  of  perpetual  and  peaceable  possession 
being,  that  the  right  of  the  person  evicting  should  have  existed  before 
the  sale. 

The  question,  as  I  understand  it,  is  purely  one  of  warranty — for  it  is 
not  controverted  that  when  the  sale  of  the  slaves  was  made  it  embraced 
every  element  of  a  legal  contract.  I  shall,  therefore,  proceed  to  ascertain 
whether  by  the  contract  of  sale  or  the  law  which  entered  into  and  con- 
trolled it — the  emancipation  of  the  slaves  sold,  by  the  general  abolition  of 
slavery,  long  after  tlie  sale,  amounted  to  a  loss  or  eviction  which  was 
covered  by  the  general  warranty. 

Warranty,  under  our  law  in  contracts  of  sale,  exists  in  aU  cases  where 
the  loss  of,  or  eviction  from,  the  thing  sold  is  imputable  to  the  vendor  or 
to  the  imperfection  of  his  title,  and  not  where  the  loss  or  eviction  pro- 
ceeds from  some  unforeseen,  fortuitous  event  beyond  the  control  of  the 
vendor. 

Article  3522,  {  7,  of  the  Civil  Code,  defines  a  fortuitous  event  to  bo 
that  which  happens  by  a  force  which  we  cannot  resist.  In  cases  of 
redhibition  the  rule  is,  *'  if  the  thing  sold  has  perished  by  a  fortuitous 
event  before  the  purchaser  has  instituted  his  redhibitory  action,  the  loss 
must  be  borne  by  him.  Civil  Code,  Article  2511.  Was  the  act  of  the 
sovereign  inhibiting  slavery,  a  fortuitous  event  or  vis  major;  and,  if  so, 
does  the  fact  that  the  property  sold  was  an  **  African  "  slave,  make  the 
case  an  exceptional  one,  so  as  to  exclude  it  from  the  rule  of  warranty 
applicable  to  the  sales  of  property  generally  ? 

The  first  of  these  queries,  in  my  opinion,  should  be  answered  afiirma- 
tively,  the  last  negatively.  It  is  entirely  unnecessary  and  supererogatory, 
as  I  conceive,  to  enter  in  the  present  instance  into  any  elaborate  disserta- 
tion upon  the  subject  of  African  slavery,  to  trace  its  origin  and  progress 
in  the  United  States — for  as  was  said  by  Mr.  Justice  McLean,  who  gnve  a 
dissenting  opinion  in  the  Bred  ScoU  case,  and  who  should  therefore  be 
deemed  good  authority:  "It  is  immaterial  whether  a  system  of  slavery  was 
introduced  by  express  law,  or  otherwise,  if  it  have  the  authority  of  law. " 
And  by  our  law,  slaves  eo  nomine^  were  classed  as  things  with  every  pther 
species  of  corporeal  objects.  Civil  Code,  Articles  439,  450,  452,  461,  3422, 
3256,  {  3. 

Slaves  were  property  in  the  strictest  sense  of  the  term.  They  were 
deemed  so  to  be  by  the  constitution  of  the  United  States,  up  to  the  time 
when,  by  an  amendment  to  that  instrument,  slavery  was  abolished.  See 
the  case  of  Scott  v.  San/oi'd,  19  Howard,  page  411  ;  and  also  by  the  law  of 
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nations.  (See  Wheaton's  Law  of  Nations,  724.)  They  were  introduced 
into  Louisiana  as  property  by  the  treaty  of  cession  of  1803,  and  the  laws 
of  the  IJnited  States  and  of  the  State  of  Louisiana,  recognized  skves  as 
property  until  the  time  of  the  rebellion. 

Whether  the  traffic  in  slaves  was  in  conflict  with  natural  law,  or  violated 
any  canon  of  ethics,  is  an  abstract  question  which  it  is  unnecessary  to 
discuss.  For  all  the  purposes  of  the  present  inquiry,  it  suffices  that  in 
every  age  of  the  world,  from  the  earliest  times,  slaves,  both  male  and 
female,  have  been  bought  with  money,  (Lev.  xxv,  1  and  44,  45  and  46; 
Gen.  xvii,  9.  10,  11,  12  and  13,)  and  have  been  treated  as  an  ordinary 
article  of  merchandise. 
In  Louisiana,  and  the  other  Southern  States,  <'noone''(to  use  the  language 
of  Mr.  Chief  Justice  Taney)  **  questioned  the  opinion  that  slavery  and 
the  traffic  in  slaves  was  morally  right.  It  was  regarded  as  an  axiom  in 
morals  as  well  as  in  politics,  which  no  one  thought  of  disputing,  or  sup- 
posed to  be  open  to  dispute,  and  men  in  every  grade  of  society,  daily  and 
habitually  acted  upon  it  in  their  private  pursuits,  as  well  as  in  matters  of 
public  concern,  without  doubting  for  a  moment  the  correctness  of  this 
opinion." 

What,  in  the  course  of  time,  would  have  been  the  ultimate  condition  of 
slaves  in  Louisiana,  is  a  mere  matter  of  conjecture;  but  one  thing  is  cer- 
tain, that  but  for  the  rebellion,  the  day  was  distant  when  the  change 
would  have  been  wrought;  and,  indeed,  the  change  in  the  status  of  slaves 
was,  even  with  that  cause,  more  attributable  to  policy  and  expediency  than 
to  any  consideration  of  philanthrophy  or  humanity. 

The  principle  that  general  warranty  in  contracts  of  sale,  does  not  con- 
template nor  extend  to  losses  of,  or  the  evictions  from,  the  thing  sold  by 
force  majeure^  which  the  act  of  the  sovereign,  ^*  Fait  dti  souveratn,*' ib 
deemed  to  be,  seems  to  be  fully  recognized  by  eminent  jurists,  and  by 
the  tribunals  of  France,  whose  laws,  like  our  own,  are  based  upon  the 
Boman  civil  law.  It  finds  place  in  the  maxim:  Fuiuros  eviciionis  casus  post 
coniractam  venditionem  ad  venditoremnon  pertinere.  The  doctrine  receives 
unqualified  support  in  the  following  authorities:  Cass.  27,  plur.  un  11,  et 
20  Mars,  1850;  T.  2,  51,  dans  les  motifs.  Bordeaux,  23  Janv.,  1826;  Trop- 
long,  vente  T,  4,  No.  423;  Duvergier,  T.  1,  No.  35;  Marcade,  sur  Particle 
1826,  No.  2,  page  253,  5th  edition;  Zacharia,  et  ses  annotateurs;  Mass^  et 
Dugue,  T.  4,  685,  page  295;  Texte  et  note  8;  Aubre  et  Rey  d'apres 
Zacharia,  T.  3,  355,  et  la  note  Rep.  Gen.  Pal.  Fait  du  Prince,  No.  6,  11 
suivantes;  Meme  Rep.  et  Sup.  Verbe  Vente  937,  1113;  Tarard,  faits  du 
souverain;  Pother,  No.  935;  Domat  liv.  1,  §  10. 

This  Court  has  recognized  the  same  principle  in  two  cases,  in  one  of 
which,  OUie  v.  Ogilvie,  13  La.  475,  the  Court  deemed  a  loss,  or  eviction 
from  such  a  cause,  a  damnum  absque  injwria;  and  in  the  other  case,  Bourg 
V.  NUes^  6  An.  77,  the  Court  observed,  *•  it  is  an  eviction  by  the  act  of  the 
sovereign,  and  the  sovereign  alone  is  to  make  indemnity  where  indemnity 
is  due,"  i.  e.,  to  the  owner. 

The  authority  referred  to  by  the  Court,  for  its  opinion  on  that  point,  is 
the  doctrine  laid  down  in  Merlin,  Faits  du  Souverain,  Repertoire,  which, 
after  giving  a  clear  exposition  of  what  constitutes  the  Fait  du  Prince,  on 
du  Souverain,  says  :     *'  Le  fait  du  Prince  est  consider^  h  Tegard  des  par-- 
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ticuliers,  comme  un  cas  fortnit  et  nne  force  majeure  que  personne  n*en 
est  garant  de  droit ;  la  garantie  n'en  est  due  que  qnand  elle  est  expresse* 
ment  stipulee/'  even  if  such  stipulation,  being  contrary  to  public 
order,  would  be  binding  upon  the  vendor.  Journal  du  Palais,  vol.  5, 
page  147. 

A  case,  however,  is  referred  to  by  one  of  the  counsel,  whose  argument 
in  behalf  of  the  defendant's  position  is  very  able  and  ingenious — ^which 
he  confidently  asserts,  holds  a  doctrine  very  different  from  that  enounced 
by  the  authorities  I  have  quoted;  but  upon  a  careful  examination  of  that 
case,  I  am  satisfied  that,  so  far  from  militating  against  the  doctrine  now 
advanced,  it  tends  to  sustain  it.  It  is  the  case  of  Furstenstein,  G. 
Bouchepoin,  Dalloz,  1830,  page  207,  Sirey,  1830,[page  285. 

The  facts  presented  therein  to  the  Cour  Boyale  d*Orleans,  whoso  judg- 
ment to  which  I  shall  allude,  was  affirmed  by  the  Court  of  Cass,  were  these: 

Jerome,  King  of  WestphaKa,  had,  in  his  sovereign  capacity,  granted 
gratuitously  to  Count  Furstenstein  the  estate  of  Immochenhain.  On  the 
11th  August,  1809,  the  grantee  sold  this  property,  with  full  legal  warranty 
"  a  totUe  garantie  de  droit  et  de  /ait,^*  to  Baron  Bouchepoin. 

In  1818,  Jerome  having  been  expelled  from  his  kingdom,  the  elector 
of  Hesse  Cassel,  in  whose  domain  the  land  granted  lay,  annulled  all  the 
gratuitous  grants  made  by  Jerome. 

To  avoid  the  effect  of  this  ordinance,  the  Baron  Bouchepoin  first 
applied-  to  the  Germanic  Diet  for  relief,  but  in  vain,  and  he  was  therefore 
compelled  to  abandon  the  premises. 

In  this  state  of  things,  he  instituted  in  the  French  tribunals  an  action 
of  warranty  against  his  vendor,  the  Count  Furstenstein,  and  his  action 
was  maintained  throughout. 

It  was  contended  by  the  Count,  that  warranty  in  sales  applied  only  to 
evictions  imputable  to  the  vendor  or  to  the  vices  of  his  title,  and  not  to 
extraordinary  events,  which  could  not  have  been  foreseen,  and  which  the 
vendor  could  not  control.  That  the  act  of  the  prince,  considered  as  a 
cause  of  eviction,  should  be  assimilated  to  the  destruction  of  a  thing 
hy  force  majeure,  and  could  be  no  more  a  ground  of  warranty  than  would 
be  the  destruction  of  a  thing  sold,  by  fire. 

The  decision  in  that  case  was,  that  there  was  a  preexisting  cause  for 
the  eviction-— which  was,  that  the  grant  made  by  Jerome  was  in  palpable 
violation  of  the  laws  of  Hesse. 

The  warranty  was  maintained,  because  the  dispositions  of  the  ordinance 
of  the  elector  of  11th  January,  1814,  were  but  the  declaration  of  a  pre- 
existing right ;  that,  therefore,  the  eviction — the  result  of  that  ordinance, 
took  its  source  in  a  preexisting  legislation,  and  had  a  cause  anterior  to 
the  contract  of  sale;  that  it  could  not  be  considered  an  act  of  unqualified 
sovereignty  {de  pleine  puissance)  which  originated  in  the  will  or  caprice  of 
the  prince,  and  that,  therefore,  it  could  not  be  deemed  an  act  of  force 
m(^eure,  or  overpowering  force. 

How  does  that  case  compare  with  the  one  at  bar  ? 

In  the  Bouchepoin  case,  there  was  an  inherent  vice  in  Furstenstein's 
title  which  he  warranted,  and  which  had  to  yield  to  a  better  legal  title. 
Why  better  ?  Because  Jerome's  gratuitous  grant  was,  when  it  was  madej 
in  violation  of  the  laws  of  Hesse,  and  those  laws  could  not  be  disregarded 
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by  any  sovereign;  and  as  the  Court,  in  the  language  of  the  opinion,  said: 

'*  La  dipo88€88ion  qui  est  le  resuUat  de  cette  oi*donnance,  prend  sa  source  dans 
une  UglslcUion  prt-exislcmte,  qu'elle  a  une  oaitse  anierieure  au  contrai  de  vente, 
qiCeUe  ne  petU  sire  consideree  comme  un  acte  de  pleine  puissance  qui  n^a  sa 
source  que  dans  la  volonte  ou  le  caprice  d*un prince  et  qu^ainsi  ells  ne  peut  eire 
consideree  comme  un/ait  de  force  mqjeure. 

The  title  to  the  slaves  transferred  by  the  plaintiff  to  the  defendant  was 
an  incontrovertible  one,  sanctioned  by  the  laws  of  the  United  States  and 
of  the  State  of  Louisiana. 

There  was  not,  as  in  the  case  of  Bouchepoin,  any  preexisting  right  in 
the  sovereign  to  annul  the  title  for  any  anterior  vice  in  it.  Whatever 
right  the  sovereign  had  in  advance,  to  annihilate  all  title  to  slaves,  pro- 
ceeded from  its  will  or  caprice,  and  this  is  the  great  feature  and  distin- 
guishing characteristic  of  all  the  authorities  to  w^ch  I  have  referred,  and 
which  harmonize  with  the  Bouchepoin  case,  wherein  I  repeat  the  warranty 
was  sustained,  because  Furstenstein's  title  was  inherently  vicious,  the 
germ  of  the  vice  being  that  Jerome's  grant  to  him  violated  preexisting 
legislation,  and  that  the  act  of  the  elector  of  Hesse,  in  annulling  it,  was 
not  one  of  sovereign  will  or  caprice. 

In  a  late  decision  of  the  Court  of  Cassation,  that  august  tribunal  said  : 

*<  Bien  que  des  terrains  vendus  par  une  vi^e  et  destines  a  former  un 
quartier,  n*avaient  ete  achetes  que  sur  la  foi  de  Tetablissement  de  voies 
publiques  devant  les  traverser  d*apresles  plans  annexes,  la  ville  ne  saurait 
dtre  declaree  responsable  en  vers  les  acquerei^rs  de  la  non  execution  ou  de 
la  suppression  de  ces  voies  publiques,  par  suite  de  Texpropriation  pour 
cause  d'utilit^  publique  du  sol  sur  lequel  elles  6taient  et  devaient  6tre 
^tablies,  cette  expropriation  constitue  unfait  de  force  majeure  exclusif  de 
toute  garantie. '' 

The  destruction  of  feudal  rights  in  the  Regime  Feodal,  gave  rise  to 
much  litigation  in  France;  and  analogy  is  supposed  to  be  found  in  the 
decisions  of  the  French  tribunals,  which  sustain  the  doctrine  advanced 
for  the  defence  in  this  case,  but  the  resemblance  between  those  cases  and 
this  one  is  very  faint,  because  the  abolition  of  the  Droits  Feodaux  et 
Censeuls,  was  accompanied  with  so  many  specifications  and  exceptions  in 
the  law  itself — that  each  case,  being  sui  generis^  no  decision  in  any  one 
case  would  be  authority  in  another. 

One  general  principle,  however,  governed  the  whole  jurisprudence  on 

that  subject,  and  it  is  broadly  stated  in  Cass.  14  Fructidor  an  10  Bull.,  civ. 

ly,  507,  liv.  1,  37:    Que  la  vente  de  droits  feodaux  supprim^s  posterieurc- 

ment,  est  aux  risques  de  Vacquireur,  bien  que  la  chose  n'ait  pas  ete  livree 

.  ni  le  prix  pay^. 

In  questions  growing  out  of  the  abolition  of  slavery,  our  attention  is 
naturally  directed  to  the  action  of  the  tribunals  of  our  sister  States,  to 
ascertain  what  solution  they  give  to  such  questions,  particularly  the 
momentous  one  which,  for  several  weeks  past,  has  engaged  the  earnest 
consideration  of  this  Court,  and  in  which  a  decision  has  just  been 
rendered. 

At  the  July  term  of  1866,  the  Supreme  Court  of  Missouri  rendered  a 
decision,  which  states  the  principle  so  broadly,  that  the  covenant  did  not 
warrant  against  the  action  of  the  State  in  abolishing  the  status  of  slavery, 
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and  that  there  was  no  failure  in  the  consideration  of  the  note  representing 
the  price,  that  I  deem  it  adviaible  to  make  a  copious  extract  from  tho 
opinion  of  the  Court.  The  Court,  after  preliminary  remarks,  said: 
**  The  counsel  for  the  appellant  assumes  that  the  agreement  or  undertak- 
ing to  warrant  the  title  of  the  girl  Ckra  forever,  and  that  she  was  a 
slave  for  life,  amounted  to  a  full  covenant,  and  that  she  should  always 
continue  a  slave,  and  that  any  act,  from  whatever  source,  destroying  pro- 
perty in  her,  constituted  such  a  breach  as  would  make  the  respondent 
liable,  even  on  his  warranty. 

*'  All  warranties,  however  expressed,  are  open  to  such  construction  from 
surrounding  circumstances,  and  the  general  character  of  the  transaction, 
and  the  established  usages  in  similar  cases,  as  will  make  the  engagement 
of  warranty  conform  to  the  intention  and  understanding  of  the  parties. 
1  Pars.  Contr.,  676,  5  ed. 

* 'Words  of  warranty  should  neither  be  extended  nor  contracted  in  their 
significance,  but  should  be  construed  according  to  their  fair  and  rational 
meaning.  The  true  rule  governing  in  the  construction  of  covenants  of 
warranty,  is  undoubtedly  to  look  into,  and  ascertain  the  meaning  and 
intention  of  the  parties,  if  possible,  by  an  examination  of  the  extent  of 
the  whole  instrument. 

''A  party  may,  however  bind  himself  by  covenant,  where  the  law 
would  absolve  him  from  liability  on  the  contract,  were  it  not  for  his 
express  undertaking. 

"  The  question  to  be  decided  here,  must  depend  upon  the  meaning  of 
the  parties,  after  considering  the  surrounding  circumstances.  The 
vendor  sold  the  slave,  and  covenanted  with  the  vendee  that  she  was  a 
slave  for  life,  and  that  he  would  warrant  and  defend  the  title  to  her  for- 
ever. It  is  not  denied  that  she  was  a  slave  for  Hfe,  at  the  time  the  sale 
was  made,  and  the  covenant  entered  into. 

*'  The  state  of  slavery  was  her  status  at  that  time,  made  so  by  the  laws 
of  the  knd,  and  there  is  no  pretence  tliat  there  was  anything  existing 
whJIh  tended  to  render  the  titie  defective;  or  to  entitle  her  to  freedom. 
The  usual  clause  inserted  in  a  bill  of  sale,  in  the  conveyance  of  that 
peculiar  species  of  property,  was,  the  person  sold  was  a  slave  for  life; 
that  is,  that  the  person  was  made  a  slave  by  the  existing  law  of  the  land, 
and  the  contract  must  be  presumed  to  have  been  entered  into  with 
reference  to  that  fact. 

"  It  is  the  very  nature  of  the  institution  of  slavery,  that  it  can  only 
exist  in  a  civilized  nation  by  the  force  of  positive  law.  When  the  vendor 
sold  his  slave,  with  a  covenant  that  she  was  a  slave  for  life,  he  intended 
nothing  more  than  that  the  law  at  that  time  made  her  a  slave  for  life. 

**  The  covenant  extended  to  all  defects  in  the  title,  and  was  intended 
to  protect  the  purchaser  against  them.  But  it  cannot  be  presumed  that 
the  sovereign  act  or  authority  of  the  government,  by  which  all  titie  or 
property  in  slaves  was  totally  annihilated,  was  in  the  contemplation  of  the 
parties. 

"  The  emancipation  of  the  slaves  by  the  sovereign  act  of  the  people, 
was  neither  anticipated  nor  thought  of,  when  the  slave  was  sold  in  this 
case. 

**  It  was  not  in  the  minds  of  the  parties,  nor  embraced  within  the  pur- 
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view  of  the  warranty.  In  case  of  a  sale  and  conveyance  of  real  esUte, 
when  the  vendor  warrants  the  title  and  covenants  for  peaceable  and  quiet 
enjoyment,  should  the  property  be  swallowed  up  or  destroyed  by  an 
earthquake,  it  will  not  bo  contended  that  such  destruction  would  work  a 
breach  of  the  covenant,  rendering  the  seller  responsible.  We  are  unable 
to  distinguish  the  case  supposed,  from  the  one  presented  here  at  bar. 

''The  ordinance  of  emancipation  caused  a  complete  annihalation  or 
destruction  of  all  property  in  slaves.  It  could  not  be  controlled  by  tho 
parties,  nor  was  it  contemplated  by  them;  and,  dearly,  the  covenant  to 
warrant  and  defend  the  tide  to  the  negro,  and  that  she  was  a  slave  for 
life,  cannot,  by  any  just  construction,  be  made  to  apply  to  such  an  occur- 
rence." Philips  V.  Evans,  el  als,  Mo.  Rep.  38,  p.  315.  (See  also  Lcfranoe 
V.  Martin,  17  An.  p.  77.) 

This  reasoning  of  the  Missouri  Court  is  so  clear  as  to  bring  conviction 
to  the  mind,  and  here  I  may  ask,  if  warranty  is  due  in  such  cases  as  is 
now,  and  in  the  Phillips*  case  presented,  where  would  be  the  stopping 
place  for  the  exercise  of  this  kind  of  action. 

The  starting  point  for  prescription  would  be  the  date  of  the  eviction, 
and  vendors  and  warrantors  of  slaves,  however  far  removed  from  the  last 
title,  would,  in  contracts  for  slaves,  executed  as  well  as  executory,  through 
a  chain  of  subrogations,  be  at  last  overwhelmed  in  a  vortex  of  vexatious 
and  ruinous  litigation. 

I  consider  the  abolition  of  slavery  by  the  sovereign  people,  as  the  mere 
enunciation  of  one  great  fact,  that  the  status  of  slavery  was  extinct,  and 
that  slaves  became,  on  the  instant  libertini  or  freedmen. 

It  had  no  retroactive  bearing  whatever  on  contracts  which  had  been 
entered  into,  in  relation  to  that  species  of  property.  It  was  an  act  of 
sovereignty,  which  affected  only  the  owner  of  slaves,  and  was  in  contem- 
plation of  law  to  them,  damnum  absqtie  injuria. 

It  had  no  more  effect  upon  contracts  for  slaves  than  would  have  a 
legislative  enactment  passed  after  their  date,  making  some  act  committed 
by  slaves  not  malum  in  se,  an  offence  punishable  with  death  or  perpetual 
imprisonment;  and  it  would  not  be  seriously  contended  that  a  loss  of  a 
slave  from  such  a  cause,  would  be  deemed  a  breach  of  warranty.  If,  in 
such  a  case,  any  indemnity  was  due  by  the  State,  the  owner  would  be 
entitled  to  it,  and  it  would  be  paid  to  him,  as  was  the  indemnity  by  Great 
Britain  and  France  to  the  owners  of  slaves  emancipated  in  their  West 
India  colonies. 

The  rule  laid  down  in  Article  1892  of  the  Civil  Code,  is,  I  think,  con- 
clusive against  the  purchaser;  it  provides:  '*  That  where  the  considera- 
tion of,  or  the  cause  of  the  contract  really  exists  at  the  time  of  making  it» 
but  afterwards  fails,  it  will  not  affect  the  contract,  if  all  that  was  intended 
by  the  parties  was  carried  into  effect  at  the  time.  The  destruction  of  the 
property  after  the  sale  is  perfected,  *  *  *  *  is  a  case  governed 
by  this  rule, " 

The  maxim  of  the  Roman  law,  res  perit  domino,  so  pertinently  applied 
in  the  Missouri  case,  is  not  always  to  be  taken  in  its  strictly  literal  sense, 
that  there  must  be  a  perishing  of  the  physical  thing  or  entity.  The  irre- 
vocable change  in  the  status  of  the  object  sold,  which  destroys  and 
annihilates  it  as  property,  comes  upon  every  consideration  of  reason  and 
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oommon  Bense,  clearly  within  the  maxim.  The  abolition  of  slayery  was 
not  a  mere  temporary  withdrawal  of  that  speoies  of  property  from  com< 
meroe,  which,  at  a  fatore  period,  oonld,  by  legislatiYe  wHl,  be  again 
ranked  bb  properly. 

A  alare,  by  the  abolition  of  slavery,  has  perished  as  properly  as 
completely,  and  to  all  intents  and  purposes,  as  if  he  had  been  overcome 
by  death. 

See  Troplong  de  la  Yente,  vol  1,  Xo.  359,  p.  476,  sur  Tarticle  1624,  C. 
N.  et  Xo.  d59,  p.  477,  L.  23  Dig.,  de  seg.  juris. 

I  am  satisfled  that  the  right  of  the  plaintiff  to  recover  the  price  of  the 
slaves  sold  by  him  to  the  defandants,  is  founded  in  law,  notwithstanding 
the  ingenious  and  plausible  theories  submitted  to  us  to  sustain  the  pre- 
tensions of  the  defendants.  They  soar  too  high  for  the  judicial  mind  to 
contemplate. 

The  solemn  expression  of  legislative  will,  cannot  be  made  to  yield  to 
every  change  of  droumstanoes  or  events,  and  it  is  the  sacred  duty  of 
judicial  tribunals  to  carry  out  and  apply  recognized  principles  of  law, 
upon  all  occasions  and  to  all  cases. 

By  our  qrstem,  equity  only  speaks  when  the  law  is  silent,  (Article  21, 
Civil  Code,)  and  in  the  present  case  the  rules  of  law  are,  in  my  opinion, 
too  plain  to  be  misapprehended  or  misapplied. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  District  Court 
should  be  affirmed. 

Jvvnxm  Labaxtvx  concurred. 


No.  279.— Cmr  Iksubakce   Company   v.   Steamboat   Lizzie   Simmons, 
Masteb  Aia>  Owners. 

Tb«  lMkrta«niiiPi  or  oominaBity  of  MqiiMto  «Bd  sain*,  is  prevnmed  to  exist  between  the  bnaband  and 
wife,  whoa  nothing  is  shown  to  the  contrary,  and  all  property  acquired  darinff  tbe  marri&eo 
bel9tt<s  to  that  eonunnnity  of  whioh  the  hosband  is  the  head  and  master.    G.  O.  2371. 2374. 

Tho  ordinaiy  commerelal  partnership  cannot  exist  between  the  husband  and  wife;  nor  can  the  wife 
liind  herself  for  the  debts  of  her  hnsband  contracted  before  or  during  the  marriage.    C.  C.  2412. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Singleton  d  Clack,  for  plaintifDs  and  appellees.    Hunion  cfc  Miller,  for 
defendants  and  appellants. 

Labauvb,  J.  The  defendants,  George  H.  Kirk  and  JuHa  A.  Kirk,  hu8- 
band  and  wife,  are  sued  as  owners  of  steamboat  Lizzie  Simmons,  to  l)e 
made  to  pay  in  aoHdOt  a  note  of  the  following  tenor  : 

"8518  12.  Cincinnati,  June  26,  1860." 

•*  Four  months  after  date,  we  promise  to  pay  to  the  City  Insurance  Co. 
of  Cincinnati,  or  order,  Ave  hundred  and  eighteen  dollarsand  twelve  cents, 
value  received,  at  the  office  of  Brown,  Johnston  &  Co.,  New  Orleans." 

Steamboat  Lizzie  Simmons, 
(Signed)  By  George  H.  Kibk,  Captain." 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiflFs  against 
the  defendants,  and  the  wife  alone  appealed ;  and  the  husband  is  not 

before  us.  ^ 
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The  wife  first  excepted  to  the  petition  on  the  grounds  that  plaintiffs 
have  no  capacity  to  stand  in  judgment,  the  petition  not  alleging  that 
plaintiflfs  are  a  corporate  body. 

That  said  petition  discloses  no  cause  of  action  against  respondent,  and 
does  not  allege  that  said  wife  is  separated  in  property  from  her  husband, 
nor  that  the  debt  inured  to  her  separate  benefit. 

The  Court  overruled  the  exception. 

We  believe  that  the  Court  ruled  correctly.  The.  note  acknowledged  jihe 
capacity  of  plaintiffs,  who  are  alleged  in  the  petition  to  be  a  corporate 
body,  and  to  whom  the  defendants  promised  to  pay.  The  balance  of  the 
exception  belonged  more  properly  to  the  merits. 

The  wife  then  filed  a  general  denial  of  all  the  facts  and  allegations  set 
forth  in  the  petition,  and  she  specially  denied  that  she  ever  derived  any 
advantage  from  the  transaction  set  forth  in  the  petition. 

The  only  evidence  in  the  case  is  the  note  sued  upon,  together  with  the 
protest;  therefore  there  is  no  proof  of  separation  of  property  in  th^ 
record. 

We  are  clearly  of  opinion  that  plaintiffs  have  failed  to  make  out  their 
case  against  the  wife. 

The  said  George  H.  Kirk,  and  his  wife,  are  presumed  to  be  in  partner- 
ship or  community  of  acquests  and  gains;  nothing  showing  the  oontrary, 
C.  C.  Art.  2369. 

The  steamer  Lizzie  Simmons  is  presumed  to  belong  to  that  legal  oom^ 
munity,  (C.  C.  Arts.  2371,  2374,  11  L.  537,)  and  the  husband  may  dispose 
of  the  same.  C.  C.  Art.  2373.  The  debt  sued  upon  is  presumed  to  be  an 
obligation  of  the  husband,  and  the  wife  cannot  be  made  liable  to  pay  the 
same  under  the  testimony.     C.  C.  Art.  2412.    4  A.  146.     10  A.  30,  303. 

But  the  plaintiffs  contend  that  the  wife,  not  having  denied  ownership 
in  the  steamboat,  admitted  that  she  was  part  owner,  and  bound  as  a  com* 
mercial  partner,  and  they  rely  for  this  admission  on  the  ease  of  Laeoste 
V.  SeUicicy  et  a&,  1  A.  336.  That  case  presents  several  individuals,  who 
owned  a  steamer,  and  it  seems  to  us  it  cannot  apply  to  husband  and  wife, 
who  are  presumed  to  be  partners  in  community,  as  regulated  by  our  laws 
on  that  subject,  and  under  which  the  husband  alone  is  the  owner  of  the 
boat,  and  the  wife  cannot  be  his  commercial  partner.  Squire  v.  Bekhn, 
2  L.  269.  In  that  case  this  Court  said:  **  The  community,  or  legal  part- 
nership, is  so  inconsistent  with  the  ordinary  commercial  partnership,  that 
both  cannot  exist  together,  and  the  legal  supersedes  the  commercial.** 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  avoided,  as  regards  the  defendant  and 
appellant,  Mrs.  Julia  A.  Kirk,  and  that  plaintiffs*  demand  against  her  be 
rejected  with  costs,  and  that  the  appellees  pay  the  costs  of  this  appeaL 


NEW  ORLEANS,  MAY,  1867.  251 


Delaney  v.  Levi 


No.  914. — Joseph  H.  Delaney  v,  Isaac  Levi. 

Defendant^  being  indebted  to  plaintiff,  gave  several  orders  on  different  parties  for  8u«ar  and  molasses. 

as  seoaritjr  for  the  payment  of  the  indebtedness,  which,  if  not  redeemed  in  twenty  days,  were  to 

become  his  property:    Plaintiff  placed  the  orders  in  the  hands  of  hi6  agent,  with  instmotions  to 

recover  the  amount  of  the  indebtedness  within  the  twenty  daj's. 
After  the  expiration  of  the  twenty  days,  the  agent  accepts  payment  on  the  orders,   at  different 

times,  in  small  amounta,  with  the  knowledge  and  consent  of  the  principal:   //«&f— That  this  is  a 

ratification  of  the  acts  of  the  agent,  binding  on  the  principal 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
Sheldon  <ft  Pardee,   for  plaintiff  and  appellee.     Sidlivan,  Billings  <& 
Hughes,  for  defendant  and  appellant. 

BritfofSkeidon  <fc  Pardee^ /or  plaifiUff  and  appellee, — Unless  the  defence 
of  payment,  set  up  in  the  answer  of  defendant  is  sustained  by  the  testi- 
mony, the  judgment  of  the  lower  Court  must  be  affirmed,  for  there  is  no 
other  defence  interposed. 

The  allegation  is  of  i)ayment  to  the  plaintiff  himself ,  but  no  effort  was 
made  to  prove  this  as  laid.  There  is  some  evidence  tending  to  show 
payment  to  one  Adolphe  Hebert,  as  agent  of  the  plaintiff.  He  is  the 
only  witness,  and  was  an  agent,  his  powers  being  stated,  and  were  to  this 
extent:  About  the  middle  of  May,  appellant  gave  appellee  the  orders 
sued  upon  for  sugar  and  molasses,  as  security  for  the  payment  of  the 
balance  due,  to  wit:  81,123  65,  which  orders  were  delivered  to  Hebert, 
with  instructions  to  take  the  sugar  and  molasses,  unless  the  balance  so 
found  due  was  fully  paid  in  twenty  days. 

The  sum  due  Delaney  was  not  paid  in  twenty  days,  nor  was  any  part 
thereof,  therefore  Hebert  had  simply  the  authority  to  take  the  sugar  and 
molasses  mentioned  in  the  orders,  and  hold  the  same  for  the  plaintiff  as 
his  property.  In  advance  then,  Hebert  had  no  authority  to  receive  pay- 
ment, except  it  was  made  within  twenty  days,  or  if  not  then  made,  to 
obtaifi  payment  by  taking  the  sugar  and  molasses.  He  did  neither  of 
these  things.  But  afterwards  it  seems  he  did  take  some  current  and 
some  unonrrent  money,  and  a  watch  and  chain  at  a  stated  value.  If  this 
was  payment  it  cannot  be  from  any  authority  previously  given,  but  must 
be  from  a  subsequent  ratification. 

The  defendant  did  not  consider  this  payment  unless  ratified  by  Delaney, 
for  he  did  not  take  up  the  orders,  but  left  them  in  the  hands  of  Hebert. 
The  latter  irefused  to  give  them  up,  because  he  did  not  consider  the 
matter  settled.  The  receiving  of  the  money,  etc.,  he  further  considered 
a  deposit,  until  Delaney  would  accept  it. 

Further  on,  this  witness  says:  '*  1  thought  the  matter  was  settled,  if 
Delaney  had  accepted  the  money.  Delaney  at  once,  and  all  the  .time, 
refused  to  r&tify  the  settlement." 

Where  an  agent  has  transcended  his  authority,  persons  dealing  with 
him  are  bound  to  look  to  him  to  find  out  whether  there  has  been  a 
ratifiication  by  the  principal  or  not.  Implied  or  tacit  ratification  is  most 
frequently  found  as  between  principal  and  agent,  and  in  some  cases 
courts  go  far' in  extending  the  doctrine  upon  this  subject.     The  priuciple 
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is  probably  correct,  although  broadly  laid  down  in  7  N.  S.  148;  1ft  L.  51 ; 
18  Ij.  517;  3  A.  468.  In  these  cases,  tiie  oontroversies  were  wholly  between 
principals  and  agents,  and  the  law  declared  only  i^iplies  to  parties  thus 
related.  In  conclusion,  upon  this  point,  it  is  submitted  that  the  settle- 
ment relied  on  by  the  defendant  was  wholly  unauthorised,  and  has  neyer 
been  ratified,  directly  or  by  implication,  but  on  the  contrary,  has  been 
at  all  times  pointedly  disapproved  and  repudiated. 

There  is  another  question.  Did  the  lower  Court  err  in  overruling  the 
motion  for  a  new  trial  ?  When  the  application  for  a  new  trial  is  found 
upon  the  ground  of  newly  discovered  evidence,  the  affidavit  must  show 
that  the  evidence  is  material  to  the  suit,  and  has  been  discovered  since 
the  judgment  was  rendered,  although  affiant  had  used  every  eifort  and 
diligence  in  his  power  to  procure  the  necessary  testimony.  G.  P.  561. 
•  The  affidavit  should  show  what  efforts  had  been  made,  that  the  Ck)urt 
may  judge  whether  proper  efforts  have  been  put  forth.  8  N.  S.  170;  19 
L.  475;  18  L.  631. 

If  it  appear  that  the  party  has  neglected  hie  means  of  defence,  the  new 
trial  will  be  denied.  2  L.  306.  1  B.  92.  9  B.  177.  It  must  be  con- 
clusively shown  that  this  evidence  could  not  have  been  obtained  before 
by  the  use  of  due  diligence.     18  L.  581.    2  A.  588. 

Applications  for  new  trials  upon  the  ground  of  newly  discovered  evi- 
dence, must  be  received  with  great  caution.    4  A.  406. 

The  affidavit  must  be  strictly  construed,  because  the  party  is  presumed 
to  set  forth  his  whole  ground,  and  to  have  sworn  to  as  muoh  as  his  con- 
science would  permit.    7  L.  84. 

By  the  common  law,  new  trials  are  never  granted  where  the  newly  dis- 
covered evidence  is  cumulative  merely.  The  Gourts  of  this  State  have 
gone  much  further,  and  hold  that  the  new  evidence  must  be  sufficient,  if 
established,  to  authorize  or  defeat  a  recovery.    2  A.  225. 

The  affidavit  is  defective,  because  :  1st.  The  testimony  of  Leon  Levy 
would  not  change  the  result  of  the  suit.  2d.  It  does  not  show  what  aets 
of  diligence  were  used.  3d.  It  does  not  show  that  any  diligence  was 
used,  for  the  language  employed  by  affiant  is,  "he  has  discovered  evi- 
dence important  to  said  cause,  which  he  could  not,  with  due.  diligence, 
have  obtained  before,"  or  in  direct  meaning  it  is  this,  that  if  he  had  used 
due  diligence  he  could  not  have  obtained  the  testimony. 

The  affidavit  is  loose,  defective  in  many  particolars,  and  is  surrounded 
with  many  circumstances  which  excite  suspicion  of  neglect  of  means  of 
defence.  Levi  lived  in  New  Orleans;  the  suit  had  been  pending  many 
months;  and  Leon  Levy  is  described  as  living  in  New  Orleans  also;  it  is 
very  singular  that  so  soon  after  th  e  trial  this  witness  wan  so  fortnuAtely 
discovered. 

Brief  of  Sullivan^  BiUinga  and  Hughes,  for  drfendrnd  and  qppelUmL — ^The 
substance  of  the  testimony  is  that  in  October,  more  than  two  months  after 
the  defendant  had  made  the  last  payment  to  Hubert,  the  plaintiff,  having  for 
a  long  time  known  of  these  payments,  goes  to  Hebert  and  proposes  to  him  to 
treat  the  money  and  property  so  paid  into  his  hands  as  collateral  wectantj 
for  the  payment  of  the  price  of  goods,  which  he  was  about  to  purchase ; 
and  does  make  two  purchases;  Hubert,  upon  his  snggeation,  and  at  his 
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request,  holding  what  defendant  had  paid  into  his  hands  as  collateral 
seoority  for  the  goods  bought  by  plaintiff.  Now,  plaintiff  oonld  not 
make  tiiis  money  and  property  security  for  his  debts,  unless  he  appropri- 
ated it,  assented  to  its  being  his,  and  adopted  and  confirmed  the  act  of 
Hebert  in  receiving  it  in  payment.  He  could  only  pledge  this  money 
and  property  by  treating  it  as  his  own,  and  it  could  only  become  his  own 
according  to  the  terms  which  defendant  had,  by  placing  it  in  Hebert's 
hands,  offered,  namely,  by  making  it  payment  for  the  alleged  balance  of 
the  daim.    Paley  on  Agency,  171,  note  (o.) 

"  It  is  evidedt  that  there  can  be  no  stronger  ratification  of  the  act  of  an 
agent  than  the  principal's  availing  himself  of  the  benefit  of  such  act, 
although  unauthorized;  and  that  in  like  manner  a  person,  by  availing 
himself  of  the  act  of  one  whom  he  had  not  originally  appointed  lus  agent, 
must  be  deemed,  retrospectiyely,  to  have  created  the  agency  from  which 
he  derives  a  profit.  In  either  case,  the  presumed  ratification  subjects 
the  principal  to  the  same  liabilities  to  third  persons  or  to  the  agent,  as 
if  the  latter  had  in  one  case  acted  within  the  scope  of  his  powers,  or  in 
the  other,  been  a  duly  constituted  agent."  See  also  Pitts  v.  Skuberi,  11 
La.  288;  Thomas  t.  ScoU,  8  Bob.  256;  Chemeau's  Heirs  v.  Sadler,  10  M.  (O. 
S.)  726,  735. 

Again :  The  plaintiff  could  not  separate  the  payments.  His  ratifi- 
cation was  a  confirmation  in  Mo  of  Hubert's  acts  for  him,  from  which 
all  his  verbal  protests  cannot  relieve  him,  and  from  which  he  cannot 
recede.    Story  on  Agency,  4th  ed.,  p.  815,  i  250. 

*'  Another  consideration,  very  important  in  cases  of  this  sort,  is,  that 
the  principal  cannot,  of  his  own  mere  authority,  r^itify  a  transaction  in 
part,  and  repudiate  it  as  to  the  rest.  He  must  either  adopt  the  whole,  or 
none.  And  hence  the  general  rule  is  deduced,  that  where  a  ratification 
is  established  as  to  a  part  it  operates  as  a  confirmation  of  the  whole  of 
that  particular  transaction  of  the  agent.  It  may  be  added,  that  a  ratifi- 
cation, once  ddiberately  made,  upon  full  knowledge  of  all  the  matiexial 
oireumstanoes,  become  eo  insianHf  obligatory,  and  cannot  afterwards  be 
revoked  or  recaDed.  See  also  EUrni  v.  Carruihf  2  An.  275,  and  0.  0.  Arts. 
1884  and  1896. 

Labauvb,  J.  In  March,  1868,  plaintiff  sold  defendant  twelve  bales  of 
cotton  for  98»14d.  The  plaintiff  admitting  payment  in  part,  claims  a 
balance  of  $2,000,  with  interest,  from  May  11th,  1868. 

The  defendant,  in  his  answer,  admits  that  he  was  indebted  to  the  plain- 
tiff in  the  sum  of  $1,743,  and  that  as  security  for  the  payment  of  the 
same,  he  gave  to  the  plaintiff  certain  orders  for  sugar  and  molasses,  as  set 
forth  in  plaintiff^s  petition.  That  subsequentiy  to  the  delivery  of  said 
orders,  and  before  the  removal  of  the  sugar  and  molasses,  and  the  com- 
mencement of  this  suit,  he  paid  to  plaintiff  said  sum,  and  removed  said 
sugar  and  molasses  in  his  own  right. 

The  District  Court,  after  hearing  the  testimony,  gave  judgment  for 
plaintiff  for  $1,128  60,  with  interest  from  May  11th,  1863.  Thedefendant 
appealed. 

Defendant's  counsel  have  presented  to  us  but  one  question :  '  'Whether 
payment  was  made,  is  the  only  question  in  this  case." 
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The  testimony  shows  that  on  the  20th  April,  1863,  the  parties  had  a  set- 
tlement, and  the  defendant  owed  a  balance  to  plaintiff  amounting  to 
$1,123  65.  That  about  one  month  thereafter,  the  defendant  was  asked 
to  pay;  he  then  gave  to  the  plaintiff  as  security  for  said  debt,  several  or- 
ders upon  planters  and  others,  for  sugar  and  molasses;  there  were  three 
orders;  the  defendant  was  to  pay  this  balance  in  twenty  days,  which  being 
done,  the  orders  were  to  be  returned  to  him;  and,  if  not  paid  within 
twenty  days,  the  plaintiff  was  to  take  the  sugar  and  molasses  mentioned 
in  the  orders  which  were  left  in  the  possession  of  one  Adolphe  Hubert  for 
safety.  This  Adolphe  Hebert,  depositary  of  said  orders,  was  authorized 
by  plaintiff  to  receive  the  money,  if  paid  within  the  said  delay  of  twenty 
days.  About  a  month  after  these  orders  had  been  deposited  with  Hebert, 
the  defendant  went  to  said  Hubert's  store,  and  said  to  him  that  the  plain- 
tiff had  offered  him  (the  defendant)  $200  for  a  gold  watch  and  chain, 
which  he  left  with  Hebert,  and  also  $125  in  bills  of  Bank  of  Louisiana. 
From  that  time  to  August  18th,  1863,  the  defendant  paid  at  different 
times  to  Hubert,  the  said  balance  due  the  plaintiff;  this  payment  was 
made  in  bank-bills  of  Bank  of  New  Orleans,  Louisiana  State  Bank,  and 
United  States  treasury  notes  and  New  Orleans  city  notes. 

The  defendant,  and  A.  Hubert  and  Brother,  were  in  account  current, 
and  on  the  18th  August,  1863,  they  had  a  settlement,  and  the  balance 
$1,123  65,  due  by  defendant  to  plaintiff,  was  charged  in  this  settlement 
in  favor  of  A.  Hebert  and  Brother,  against  the  defendant.  It  is  evident 
that  after  the  expiration  of  the  twenty  days  allowed  the  defendant  to  pay 
plaintiff,  said  Hebert,  who  had  been  authorized  to  receive,  had  no  autho- 
rity to  receive  money  from  the  defendant  for  plaintiff,  and  the  question  is 
whether  or  not  the  plaintiff  ratified  the  acts  of  said  Hebert. 

It  is  contended  by  the  defendant  that  this  ratification  results  from  the 
following  testimony  of  A.  Hebert,  who  states: 

"  In  October,  1863,  Mr.  Delaney  and  myself  had  a  talk  about  trading 
together,  and  I  said  to  him  I  could  not  sell  goods  except  for  cash;  his 
answer  was  to  me:  'You  must  have  money  enough  in  your  hands  to 
satisfy  what  I  would  like  to  purchase  from  you.'  I  had  frequently  said 
to  him  that  I  had  in  my  hands  money  from  Levi,  the  defendant,  and  when 
he  came  this  time  to  buy  goods,  he  said:  *Have  you  not  money  from  Levi, 
enough  to  secure  you?'  I  sold  him  two  different  lots,  at  different  dates, 
to  the  amount  of  $367  73.  I  made  the  remark  that,  besides  the  selling 
of  goods,  he  must  settle  with  me  for  collecting  that  debt  of  Levi;  he  said 
that  is  all  right,  and  he  would  see  me  justified  in  the  case.  I  sold  the 
goods  in  October,  to  Mr.  Delaney  at  his  suggestion,  that  I  had  sufficient 
money  in  my  hands  belonging  to  him  collected  of  Levi,  which  money 
was  ample  security  for  what  he  wanted  to  buy.  He  then  said  he  had  a 
great  notion  of  taking  the  $498  65  in  treasury  notes  and  city  notes.  When 
I  received  the  money  from  Levi,  I  considered  it  current  money,  and 
received  it  as  such  ***«♦** 

On  cross-examination,  he  says: 

**  When  I  sold  him  the  goods,  in  reference  to  the  matter  of  security,  I 
alluded  to  the  whole  amount  in  my  hands,  the  watch  and  all.  I  did  not 
specify  the  watch.  At  this  time  bank-bills  of  New  Orleans  were  at  a 
discount,  except  Louisiana  State  Bank,  which  were  worth  par.    Two  or 
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three  months  prior  to  this,  and  always,  Delaney  refused  the  watch  and 
nncarrent  money.  In  selling  Delaney  the  goods,  I  trusted  him  on  the 
Levi  claim,  and  did  not  limit  him  to  the  treasury  and  city  notes.  When 
I  told  Mr.  Delaney  that  I  wanted  him  to  pay  me  for  collecting  that  debt, 
I  alluded  to  that  part  of  it  paid  before  April  20th,  and  had  no  allusion  to 
the  rest  of  it. 

**I  tiiought  the  matter  was  settled,  if  Delaney  had  accepted  of  the  money. 
Delaney  at  onoe,  and  all  the  time,  refused  to  ratify  the  settlement.  Ho 
bad  authorised  me  to  collect  the  debt  of  Levi,  if  paid  in  twenty  days;  if 
not,  to  get  the  sugar  and  molasses.  No  portion  of  the  debt  was  paid 
within  twenty  days  after  the  orders  were  given  for  the  sugar  and  molasses, 
that  is,  no  portion  of  the  91,123  65,  balance  due  May  11th,  but  a  portion 
was  paid  a  few  days  after  the  twenty  days  had  expired.  When  I  received 
the  money  from  Levi,  I  considered  it  more  as  a  deposit  than  anything ;  I 
thought  it  was  for  the  debt  due  to  Delaney,  if  he  would  accept  it. " 

We  are  of  opinion  that  this  testimony  estabhshes  a  ratification  of  the 
payment  made  by  the  defendant  to  A.  Hebert.  It  is  evident  that  the 
plaintiff  obtained  goods  upon  the  faith  and  credit  of  the  money  thus  paid 
to,  and  in  the  hands  of  Hebert,  who  sold  him  the  goods.  If  he  regarded 
this  money  as  belonging  to  the  defendant,  and  not  to  him,  he  had  no  right 
to  tell  Hebert,  in  asking  goods  on  credit:  **Have  you  not  money  from 
Levi,  enough  to  secure  you  ?"  It  was  upon  this  suggestion  that  Hebert 
sold  him  goods  to  the  amount  of  $367  73.  It  is  evident  that  he  looked 
upon,  and  treated  the  money  in  the  hands  of  Hebert,  a^  his  own  money. 

It  is  therefore,  ordered  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  further  ordered  and 
decreed,  that  the  plaintiff 's  demand  be  rejected,  and  that  he  pay  costs  in 
both  courts. 


No.  800.— A.  Brown  &  Co.  v.  J.  T.  McFaiuuand. 

In  a  suit  on  an  open  acconnt,  the  defence  is  the  prescription  of  three  years,  and  the  evidence  shows 
an  acknowledgment  and  promise  to  pay  several  months  after  the  account  became  due :  lleltlr-~Tha.t 
this  promise  works  an  interruption  of  prescription  from  the  date  of  the  account  to  the  date  of  the 
promise,  and  it  only  begins  to  run  again  from  the  date  of  the  promise. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Feliowes,  J. 
Geo,  L.  Bright^  for  plaintiffs  and  appellees.     J,  H.   Van  BaUon,  for 
defendant  and  appellant. 

Tamafbrro,  J.  The  plaintiffs  sue  the  defendant  for  S7G5  18,  with 
interest  from  April  8th,  1862,  at  Ave  per  cent,  per  annum,  the  value,  as 
they  allege,  of  labor  performed  for  his  benefit,  in  sawing  up  a  lot  of  tim- 
ber into  staves.  This  claim  is  presented  in  the  form  of  a  running  account 
from  early  in  February,  1862,  to  the  8th  of  April  of  the  same  year.  The 
answer  contains  a  general  denial.  Defendant  pleads  in  bar  of  this  claim 
the  prescription  of  three  years.  Judgment  was  rendered  in  the  Court 
below  in  favor  of  the  plaintiffs,  and  the  defendant  has  appealed.    It  is  in 
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proof  that  defendant,  when  called  on  near  the  end  of  the  year  1862,  to 
pay  the  account,  made  no  objection  to  it,  but  promised  to  pay  it  as  soon 
as  he  got  money  from  a  customer  for  making  cisterns.  This  would  seem 
to  bar  the  prescription  of  three  years,  as  the  last  item  of  the  account  is 
dated  8th  of  April,  1862,  and  suit  was  filed  29th  of  May,  1865,  and  citation 
served  on  the  31st  of  the  same  month  and  year.  But  the  prescription  of 
three  years  does  not  apply  in  the  present  case.  By  reference  to  the 
account  in  the  record,  it  is  seen  that  the  charges  are  for  certain  specific 
work  performed  at  different  periods.  There  was  no  continuity  in  the 
services  supplied.    13  An.  160.     U  An.  653. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  Court  be  affirmed,  with  costs  in  both  courts. 


No.  829.— Mb&  Fannt  Ashbb  v,  John  Fbedenstein— Louis  £.  Maktin, 

Third  Opponent 

Where  an  interrenor  bf  third  oppoeiUon  Maerts  in  his  peiiiton  that  the  eheriff  has  seised  propertjr 
nnderswritof/«r</aeNM,intheBnit  in  which  he  interrenes,  it  is  ajndioisl  admission  of  the 
judgment  and  ezeootion. 

APP£AL  from  the  Fifth  District  Court  of  New  Orleans,  LeaumorU,  J. 
Bosdius  d  Philips^  for  plaintiff  and  appellee.    J,  Hawkins,  for  de- 
fendant and  appellant 

Ethan,  0.  J.  The  plaintiff,  Fanny  Asher,  obtained  judgment  against 
the  defendant  John  Fredenstein;  had  execution  issued  thereon,  caused  to 
be  seized  under  the  execution  by  the  sheriff  four  waggons,  as  belonging 
to  the  defendant,  and  was  proceeding  to  have  them  sold  by  the  sheriff  to 
satisfy  her  judgment,  when  Louis  E.  Martin  filed  his  petition,  claiming 
therein  to  be  the  owner  of  the  waggons,  and  obtained  a  writ  of  injunction 
prohibiting  the  plaintiff  and  the  sheriff  from  selling  them  under  the 
execution. 

Plaintiff,  in  her  answer  to  the  opposition  of  Martin,  prayed  that  his 
opposition  and  intervention  might  be  dismissed,  and  that  the  injunction 
might  be  dissolved,  with  twenty  per  cent  damages,  etc. 

On  the  trial,  the  District  Judge  rendered  judgment  in  favor  of  plaintiff, 
decreeing  that  the  injunction  be  dissolved,  with  twenty  per  cent 
damages. 

Martin  has  appealed  from  this  judgment. 

The  evidence  adduced,  does  not  prove  that  Martin  had  either  title  to  or 
possession  of  the  waggons  seized;  on  the  contrary,  the  evidence  satisfies 
us  that  the  defendant  was  both  owner  and  possessor  of  them,  when  they 
were  seized. 

Martin  contends  that  as  there  was  no  evidence  adduced  by  the  plaintiff 
of  ihe  execution,  and  the  seizure  of  the  waggons  under  execution,  that 
the  judgment  of  the  District  Judge  was  erroneous. 

Martin,  in  his  petition,  alleged  **  that  under  and  by  virtue  of  a  writ  of 
Jleri  facias,  issued  in  the  case  of  M's,  Fanny  Asher  v.  John  Fredenskdn, 
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the  sheriff  of  the  parish  of  Orleans  had  seized  the  waggons,  and  had 
advertised  them  for  sale." 

This  allegation  admits  that  there  is  both  an  execution  and  seizure  of 
the  waggons  thereunder,  and  Martin  cannot  deny  this  judicial  confession, 
but  by  proof  that  he  made  it  through  error  of  fact.     See  Civil  Code  2270, 

No  evidence  has  been  adduced,  showing  that  Martin  was  mistaken  as  to 
the  facts  stated  in  his  allegation. 

Let  the  judgment  of  the  District  Court  be  affirmed. 

The  appellant,  Martin,  to  pay  the  costs  of  appeal. 


No.  947. --Joanna  Huck  v.  Halleb  &  Bbotheb.  |  60  losj 

Where  the  consideration  of  a  promiwory  note  is  shown  to  bj  Confederate  treasury  notes,  payment 
will  not  be  enforced  by  our  Goarts.  The  principle  is  now  definitely  settled  in  oar  jurispradenoe. 
that  the  isane  of  Confederate  treasury  notes  was  illegal,  and  all  obligations  and  contracts  founded 
osi  them  are  absolutely  null  and  void' 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  THird,  J. 
Buchanan  eft  Gilmore,  for  plaintiff  and  appellee.     Emerson  <ft  GroWf 
for  defendant  and  appellant. 

Howell,  J.  This  is  an  action  on  a  promissory  note  by  the  payer  against 
the  makers,  the  defence  to  which  is  that  the  note  was  given  for  a  like 
sum  in  Confederate  notes,  deposited  by  plaintiff  with  one  of  defendants 
at  their  store.  This  defence  is  fully  established  by  the  evidence;  but 
plaintiff's  counsel  contend  that  there  were  two  distinct  contracts,  having 
different  obligations  and  parties;  first,  a  contract  of  deposit  with  one  of 
the  firm;  second,  a  note  or  unconditional  promise  to  pay  a  sum  of  money 
made  by  the  firm  in  favor  of  plaintiff,  and  that  the  first  was  executed  and 
merged  in  the  second. 

The  evidence  does  not  sustain  this  position;  and  even  if  there  were 
the  two  contracts,  as  urged,  we  could  not,  under  our  jurisprudence  as  now 
definitely  settled,  enforce  the  second,  because  made  with  a  knowledge  of 
the  illegal  consideration,  the  knowledge  of  one  partner  being  the  knowl- 
edge of  the  copartners. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  be 
reversed,  and  that  there  be  judgment  in  favor  of  defendants,  )dth  costs 
in  both  courts. 


No.  877.— L.  Bebnabd,  Curator  of  Theophilus  Thateb's  Succession,  v. 
Jachonias  Thayeb. 

'1  be  jurisdiction  of  the  Second  District  Court  of  New  Orleans  is  restricted  to  probate  prooeedincs.  It 
has  exclusive  cognisance  of  suits  against  a  succession,  but  has  no  jurisdiction  where  a  succession 
is  plaintiff. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
C.  JDufour,  for  plaintiff.     /.  iV;  Lea  and  /.  Lavergne,  for  defendant. 
33 
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Bernard,  Curator,  v.  Thayer. 

iLSiiET,  J.  On  the  15th  February,  1861,  the  defendant,  Jachonias 
TJiayer,  sold  with  full  warranty  to  one  F.  Verret,  certain  lots  of  ground 
which  a  few  days  after  Yerret  sold  without  warranty,  but  with  a  special 
subrogation  of  warranty  against  his  vendor,  Jachoniaa  Thayer,  the  defen- 
dant, to  Theophilus  Thayer,  who  paid  the  purchase  money  to  Yerret. 

When  Jaclionias  sold  the  lots  to  Yerret,  he  had  no  title  whatever  to 
them,  having  previously  on  the  25th  March,  1857,  transferred  them  to 
another  person,  and  the  present  plaintiff  deeming  the  sale  to  Yerret  fraud- 
ulent and  a  nullity,  instituted  the  present  attachment  suit,  to  recover 
from  the  warrantor,  Jachonias  Thayer,  the  purchase  money,  by  him  paid 
therefore  to  Yerret. 

Jachonias  Thayer,  an  absentee,  represented  by  a  curator  ad  hoc,  filed 
an  exception  to  the  jurisdiction  of  the  Second  District  Court,  as  being 
incompetent  to  take  cognizance  of  the  matter  complained  of  in  the  plain- 
tiff's petition,  which  exception  was  overruled  by  the  Court,  because,  as  it 
held  ''the  action  was  brought  by  the  representative  of  a  succession,  and 
judgment  was  rendered  in  favor  of  the  plaintiff." 

This  Court  has  very  lately  held  that  the  Second  District  Court  of  New 
Orleans  is  one  of  limited  jurisdiction — ^which  is  restricted  to  probate  pro- 
ceedings only.    Act  of  1865,  sec.  8.     Art.  925  C.  P. 

It  can  take  exclusive  cognizance  of  claims  for  money,  brought  against 
and  not/or  successions  administered  by  curators,  testamentary  executors 
or  administrators  of  successions.  C.  P.  924,  §  13,  and  925,  Gruhb  v. 
Henderson,  6  La.  54. 

It  has  no  jurisdiction  of  a  suit  against  the  curator  of  an  absentee. 
Soulie  V.  Soxdity  5  La.  27. 

It  is  therefore' ordered,  adjudged  and  decreed,  that  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  that  the  plaintiffs'  suit  be  dismissed,  at  his  costs. 


No.  280.— Succession  of  John  D.   Fink— OpposrnoN   to  Executob's 

Account. 

Where  the  ozectitor  files  an  acoouni  of  his'administration,  andiplaoes  the  attorneys  for  the  estate  on 
the  tableau  for  a  certain  amount,  as  the  value  of  their  servicee  to  the  succession  during  its  admin^ 
istration.  and  other  creditors  oppose  the  homologation  of  the  items  for  attorneys*  fees,  on  the 
ground  that  the  chaiges  are  excessive,  and  the  evidence  shows  that  the  attorneys  hare  reoeiTe4 
large  amounts  from  the  succession  for  professional  services  prior  to  the  filing  of  the  aooount,  the 
amounts  thus  received  must  be  deducted  from  the  amount  placed  on  the  tableau  to  the  credit  of 
the  attorneys. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
/.  /.  Michel  and  H,  D.   Ogden,  for  appellant.     W,   H,  Hunt  and  C. 
Bufour,  for  appellees. 

Tauafebbo,  J.  The  executor  of  John  D.  Fink,  deceased,  placed  Durant 
k  Homor  on  the  final  tableau  of  distribution  of  the  succession  as  creditors 
for  the  sum  of  $8,935,  being  the  amount  of  their  claim  for  legal  services 
rendered  as  attorneys  of  the  succession.    An  opposition  to  this  claim  was 
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filed  by  the  citj  of  New  Orleans,  as  trustee  and  agent  of  the  Asylum  for 
Destitute  Protestant  Widows  and  Orphans,  on  the  ground  that  the  various 
charges  of  the  attorneys  are  excessive,,  illegal  and  not  due.  There  were 
oppositions  filed  to  other  claims  set  down  upon  the  tableau,  but  thepresent 
case  involves  only  the  opposition  to  the  claim  of  Durant  &  Homor.  The 
Court  below  dismissed  the  opposition  to  this  claim,  ordered  some  amend- 
ments in  regard  to  other  items,  and  rendered  judgment  homologating 
the  tableau  as  amended,  and  decreed  a  distribution  of  the  funds 
accordingly. 

From  this  judgment  the  opponent  appealed. 

It  appears  that  long  involved  and  intricate  law  suits  grew  out  of  the 
settlement  of  the  succession.  Two  or  three  strenuous  efforts  were  made 
to  annul  the  will.  These  attacks,  by  much  labor  and  legal  ability  of  the 
counsel  on  the  part  of  the  succession,  were  successfully  repelled.  The 
interests  involved  were  large  and  important,  and  witnesses  attest  the 
assiduity  and  skill  with  which  they  were  protected.  The  amount  placed 
upon  the  final  tableau  of  the  executor  in  round  numbers  at  88,935,  as  the 
attorneys'  fees,  is  made  up  of  various  items  stated  elsewhere  in  the  record 
in  an  account,  though  not  so  explicitly  as  would  be  desirable.  In  this 
account  there  is  one  item  of  ^5,000,  specified  as  "services  in  Pdlenz  v. 
BuUerdieck  to  break  the  will,  and  also  in  Firik  et  al  v.  Erecufor,  to  break 
the  will  both  in  Second  District  Court  and  Supreme  Court." 

It  seems  that,  upon  a  provisional  tableau  previously  presented  to  the 
Court  and  approved,  the  attorneys  of  Ihe  estate  had  been  allowed  85,700 
for  *'  services  to  date."  There  is  some  obscurity,  in  regard  to  what  these 
services  were,  and  as  to  the  time  when  they  were  rendered;  but  it  appears 
sufficiently  clear  that  the  85,700  were  received  after  the  will  cases  had 
been  carried  through  the  District  Court,  and  before  they  were  disposed 
of  by  the  Supreme  Court.  The  evidence  of  several  distinguished  gentle- 
men of  the  bar  was  taken  in  regard  to  the  value  of  the  services.  They 
seemed  to  concur  in  the  opinion  that  if  the  amount  received  was  intended 
as  compensation  for  services  in  the  more  important  case,  in  both  Courts, 
the  subsequent  charge  of  85,000  for  the  other  two  cases  would  be  exces- 
sive and  unreasonable.  If  the  sum  paid  was  only  for  conducting  the 
defence  in  the  principal  litigation  in  the  District  Court,  one  should  be 
inclined  to  think  the  fee  ample,  and  the  additional  charge  for  ulterior 
services  in  the  Supreme  Court  too  large.  Upon  the  whole,  guided  by 
the  opinions  of  the  witnesses  as  far  as  they  were  given  upon  the  some- 
what indefinite  state  of  facts,  and  upon  a  review  of  the  account,  we  are 
inclined  to  reject  the  item  of  85,000. 

Another  item  of  the  accoiint  specified  as  "  services  in  advice  and  con- 
sultation with  the  executor,  from  filing  tableau  No.  1,  up  to  30th  May, 
1860,  touching  the  business  of  the  estate  during  the  last  four  years,  at  8250 
per  annum,  making  81,000,"  we  consider  vague  and  unsustained  by  the 
evidence.  This  item  should,  in  our  opinion,  be  likewise  disallowed. 
With  these  deductions  the  account  is  reduced  to  82,935. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judment  of  the 
lower  Court  be  annulled,  so  far  as  it  rejects  the  opposition  of  the  city  of 
New  Orleans;  that  that  opposition  be  sustained  as  to  the  item  of  85,000; 
and  also,  as  to  the  item  of  81,000,  which  items  constitute  part  of  the  attor- 
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neys'  account,  and  patt  of  the  aggtegate  sum  of  $8,935,  objected  to  by 
the  said  exponent 

tt  is  farther  ordered,  that  the  tableau  be  amended  accordingly,  and 
that  the  fudgment  in  all  other  respects  be  affirmed — ^the  costs  to  be 
defrayed  by  the  succession. 


No.  741. — Edward  Sghinkel  v.  Hebuann  Hanewinkel. 

119   g0()i  Where  one  of  a  series  of  notes,  soourod  by  mortffacre,  delivered  by  the  maker,  has  come  again  into 

80    9061  his  hands,  the  debt  evidenced  by  it  is  eztinjcnished  by  confusion.    G.  C.  2214. 

By  reissuing  such  note,  after  maturity,  he  may  bind  himself,  but  cannot  revive  the  obligations  of  the 
other  parties,  nor  the  mortgage  securing  it,  which  being  only  an  accessory  to  the  principal  debt 
between  the  maker  and  the  payee,  is  extinguished  with  the  note,    C.  0. 92B2, 3374. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
C,  Dufour,  for  plaintiff  and  appellee.  E,  J,  Wenck  and  C  Rosdius^ 
lot  defendant  and  appellant. 

Labattye,  J.  On  the  4th  May,  1863,  the  defendant,  Hermann  Hane- 
winkel, executed  three  promissory  notes  to  his  own  order,  and  endorsed 
by  him;  one  for  $5,000,  another  for  $3,000,  and  a  third  one  for  $2,000, 
and  to  secure  the  payment  of  the  same,  executed  a  mortgage  on  certain 
city  lots.  The  plaintiff  having  become  the  holder  of  the  first  named  note 
for  $5,000,  and  of  the  third  named  note  for  $2,000,  obtained  an  order  of 
seizure  and  sale,  and  had  the  mortgage  property  sold  for  cash,  and  the 
proceeds  of  sale  amounting  to  $3,500,  were  retained  by  the  purchaser 
after  paying  costs  and  charges. 

Plaintiff's  counsel  took  a' rule  upon  Webber,  who  was  the  holder  of  the 
$3,000  note,  to  show  cause  why  the  whole  proceeds  of  sale  should  not  be 
applied  to  the  payment  of  the  two  notes  sued  upon,  on  the  ground  that 
the  said  $3,000  note  had  been  returned  to  the  maker,  and  was 
extinguished. 

Webber  answered  to  the  rule  that  the  said  note  had  been  given  to  him 
as  a  collateral  security  by  one  Marchand,  to  secure  the  sum  of  about 
$1,800,  and  prayed  that  the  rule  be  dismissed. 

The  testimony  shows  that  this  $3,000  note  had  been  in  the  hands  of 
Edward  Bchinkel,  and  handed  back  by  him  to  the  maker,  Hanewinkel,  who 
it  seems  gave  it  to  one  Marchand,  a  note^broker,  who  passed  it  to  George 
Merz  to  obtain  money  for  the  maker,  Hanewinkel.  George  Merz  was 
paid  for  the  note  by  Marchand  at  its  maturity.     Marchand  says: 

''  I  became  the  owner  of  this  note  at  its  maturity  on  my  paying  it. 
Hanewinkel  came  to  me,  and,  upon  hearing  his  1  roubles,  I  offered  him  this 
note,  and  Webber  got  it  from  him.  This  occurred  a  couple  of  months 
after  the  note  had  been  paid  by  mo  at  maturity." 

It  appears  then  that  this  note  had  come  in  the  hands  of  the  maker, 
who  reissued  it  to  Webber  two  months  after  maturity.  Webber  acquired, 
knowingly,  an  extinguished  paper,  and  the  mortgage  was  also  extinguished, 
and  could  not  be  revived.  C.  O.  Arts.  3374,  22U ;  4  Bob.  416,  HtU  v. 
HaU. 
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We  are  of  opinion  that  our  learned  brother  decided  correctly,  in  making 
the  rule  absolute. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from, 
be  affirmed  with  costs. 


No.  350. — The  Mayob  and  Council  op  CJitt  op  Catorollton  x,  J.  M. 
Maoee. — The  Same  v,  D.  M.  Hollingbworth. — The  Same  u.  Mrs. 
N.  Settoon. 

Where  the  certificate  of  the  clerk  of  the  Dieirict  Court  does  not  show  that  the  record  contains  all  the 
evidence  adduced,  and  the  record  contains  no  statement  of  facts,  no  exception  to  the  opinion  of 
the  Judge,  nor  special  verdict,  and  the  appellant  has  not  filed  in  the  appellate  Court  an  assign- 
ment of  errors  of  law  apparent  on  the  face  of  the  record,  the  case  cannot  be  examined  on  its 
merits,  and  the  appeal  will  be  dismissed. 

APPEAL  from  the  Second  District  Court,  Parish  of  Jefferson,  Burthe,  J. 
(7.  Rosdius  and  B,  L,  Preston,  for  plaintiff  and  appellant.  M.  M. 
Reynolds,  for  defendants  and  appellees. 

Labaxtyb,  J.  These  three  cases  are  all  contained  in  one  single  transcript, 
forming  but  one  record  and  one  appeal,  and  the  certificate  of  the  clerk  of 
the  inferior  Court,  appended  to  said  record,  states  and  certifies: 

"  That  the  foregoing  forty  pages  contain  a  full  and  complete  transcript 
of  the  documents  therein  contained,  offered  and  on  file  in  the  matter  of 
City  of  CarrolUon  v.  J".  M.  Magee,  D.  M.  HoUingsworth  and  Mrs,  Setloon,  Nos. 
1830,  1831  and  1832  of  the  docket  of  this  Court.'' 

This  certificate  does  not  show  that  the  record  contains  all  the  evidence 
adduced,  and  the  record  contains  no  statement  of  facts,  no  exception 
to  the  opinion  of  the  Judge,  nor  special  verdict,  and  the  appellant  has 
not  filed  in  this  Court  an  assignment  of  error  of  law  apparent  on  the  face 
of  the  record. 

We  cannot  examine  the  case  on  its  merits,  and  we  must  dismiss  the 
appeal     C.  P.  Art.  897.     6L.  144,  157,  209.     1  R.  460.    4R.  147. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


'No.  586. — ^Bbibqefobd  &  Co.  v,  Colton  &  Baldwin  and  J.  S.  Simmonbs. 

Where  plaintiff  alleges  that  he  drew  a  draft  on  defendants  for  the  value  of  goods  sold  them,  which 
thsgr  accepted,  and  the  draft  is  annexed  to  and  made  a  part  of  the  petition,  bat  is  not  offered  in 
evidence  on  the  trial,  nor  does  the  evidence  in  the  record  show  a  sale  and  delivery  of  the  goods,  the 
snit  wilt  be  dismissed  as  of  nonsuit. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
A.  Saucier,  for  plaintiffs  and  appellees.     B,  Egan,  for  defendants 
and  appellants. 

Tauafebbo,  J.    The  plaintiffs,    residents  of   LouisviUe,  Eentnoky, 
allege  that  about  the  1st  of  February,  1861,  they  sold  and  delivered  to  Col- 
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ton  &  Baldwin,  of  New  Orleans,  goods,  wares  and  merchandise  of  the  yalae 
of  four  hundred  and  thirty-nine  dollars  and  thirty  cents.  They  aver  that 
at  the  time  the  goods  were  furnished,  J.  S.  Simmonds,  one  of  the  defen- 
dants, was  in  fact  a  copartner  in  the  firm  of  Colton  &  Baldwin,  or  the 
sole  owner  of  the  stock  of  goods  then  in  the  store  of  Colton  &  Baldwin; 
that  the  pretended  sale  and  transfer,  some  time  previous  of  Simmonds' 
interest  in  the  firm  of  Colton  &  Baldwin,  was  a  fraud  and  simulation ; 
that  the  goods  sold  by  plaintiffs  to  Colton  &  Baldwin  inured  to  the  use 
and  benefit  of  Simmonds.  The  defendants  filed  separajie  answers,  con- 
taining a  general  denial.  Judgment  was  rendered  against  the  defendants 
in  soliclo,  and  Simmonds  alone  has  appealed. 

The  petition  recites  that  plaintiflTs  drew  a  draft  on  Colton  &  Baldwin  for 
the  amount  or  value  of  the  goods  sold  them,  which  they  accepted,  and 
that  the  draft  is  annexed  to  and  made  a  part  of  the  petition.  We  do  not 
find  such  a  draft  copied  in  the  record,  nor  do  we  find  evidence  of  any 
kind,  showing  a  sale  and  delivery  of  goods  by  plaintifl^s  to  the  defendants. 
From  the  transcript  before  us,  it  is  clear  that  the  plaintiffs  have  failed  to 
make  out  their  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered,  that  this  case  be  dismissed  as  of  nonsuit. 


No.  925. — John  J.  Adams  &  Co.  v.  Steamer  Trent  and  Owners. 

The  shipiMir  of  two  bales  of  cotton  transferred  the  bill  of  lading;  to  plaintiff  after  the  eotton  had  been 
discharged  and  delivered  to  the  shipper :  irfM— That  the  plaintiff  cannot  recover  from  the  owner 
of  the  boat, 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tkeard,  J. 
Miles  and  T/unnas   TayhVy  for  plaintiffs  and  appellants.     Clarke  Jb 
Bayne,  for  defendants  and  appellees. 

Brief  qf  Clarke  dt  Bayne,/or  defendants  and  apji^lees.— This  is  a  suit  for 
the  value  of  two  bales  of  cotton,  alleged  to  have  been  shipped  on  the 
steamer  Trent;  that  bill  of  lading  was  transferred  to  plaintiffs  after  arrival 
of  the  steamer  and  cotton  at  New  Orleans,  and  that  the  cotton  was  not 
delivered  to  the  transferrees  of  the  bill  of  lading. 

The  evidence  shows  that  William  Dunn,  who  shipped  two  bales  of  cot- 
ton, accompanied  them  on  the  steamer  Trent;  that  the  cotton  was 
consigned  to  his  order,  and  was  received  by  him  in  New  Orleans  ;  that 
being  pressed  by  plaintiffis  to  pay  a  debt  of  about  four  hundred  dollars 
due  to  them,  he  delivered  to  them  the  bill  of  lading  after  the  cotton  had 
been  discharged  and  delivered  to  him.  The  question  presented  is  simply 
one  of  fact,  and  this  has  been  decided  in  favor  of  the  plaintiffs  by  the 
District  Judge,  who  heard  and  saw  the  witnesses. 

This  is  a  desperate  effort  to  save  a  bad  debt,  and  the  evidence  shows 
that  plaintiffis  are  trying  to  cast  on  the  defendants  a  loss  already  sustained 
by  them.    The  defendants  had  complied  with  their  obligation,  by  deUv* 
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ering  the  cotton  on  the  levee,  and  pointing  it  out  to  Dunn,  who  accom- 
panied it  to  New  Orleans,  and  who  had  consigned  it  to  his  own  order. 
Northern  v.  Williams,  6  An.  Rep.  679.     Gaucfie  v.  Stone,  14  An.  Rep.  412. 

Htman,  C.  J.  This  suit  is  for  the  yalne  of  two  bales  of  cotton,  shipped 
by  WiUiam  Dnnn  on  the  steamboat  Trent. 

The  bill  of  lading  given  for  the  cotton  to  Dunn  was  transferred  by  him 
to  plaintifb,  after  he,  as  the  evidence  shows,  had  received  the  cotton  from 
the  boat. 

The  judgment  of  the  District  Court  was  in  favor  of  the  defendants, 
and  the  plaintiffs  are  appellants  from  the  judgment. 

Let  the  judgment  be  affirmed,  at  appellants'  cost. 


No.  919.— Jameh  W.  Fee  t».  James  Gonegal. 

Plainliff  bronffbt  suit  for  the  price  of  salt  poreluuMd  by  defendant  in  1863;  defendant  pleads  that  the 
salt  was  for  the  Confederacy,  and  that  Courts  of  jnsUoe  should  not  enforce  the  oontract.  There 
beins  a  donbt  of  plaintiff's  knowledge  of  the  nnlawfal  pnrpote  of  defendant,  the  Court  will  pre- 
sume him  to  be  innocent. 

The  defendant  cannot  take  advantage  of  his  own  unlawful  acts  to  annul  his  oontract 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
C,  B,  Singleton,  for  plaintiff  and  appellee.     Sullivan,  Billings  ift 
Hughes,  for  defendant  and  appellant. 

Labauve,  J.  This  suit  is  brought  to  recover  $1,755  50,  a  balance  of 
the  price  of  250  sacks  of  salt,  alleged  to  have  been  bought  from  plaintiff 
by  defendant  through  B.  F.  Smith,  about  26th  May,  1862,  at  the  rate  of 
$8  per  sack. 

The  only  defence  in  this  Court,  and  none  other  has  been  urged  by  the 
defendant,  is,  that  the  contract  of  sale  was  for  an  unlawful  purpose, 
which  was  participated  in  by  the  plaintiff,  and  that  for  its  enforcement 
the  plaintiff  cannot  invoke  the  aid  of  the  Courts;  and  upon  this  the 
defendant  rests  his  case  as  established  upon  the  merits. 

The  case  turns  entirely  on  a  question  of  fact,  which  is  this:  Is  it  clearly 
proved  and  shown  that  the  plaintiff  knew  that  this  salt  was  going  into  the 
Confederacy,  as  called  by  the  witness  ? 

B.  F.  Smith,  who  bought  the  salt  for  the  defendant,  states  : 

*' When  he  says  he  told  Mr.  Fee,  that  he  was  taking  this  salt  over 
the  lake,  he  cannot  tell  whether  he  said  *'Co7^ederacy,  "or  '*  over  the  lake;" 
but  the  usual  expression  then,  was  **over  the  lake'\  What  was  meant  by 
^*over  the  laJce?'^  Did  this  expression  mean  Confederacy,  or  any  other 
place  out  of  the  Confederacy  ?  We  know  that  the  lake  communicates 
with  the  gulf,  which  was  in  possession  of  the  United  States.  We  must 
give  the  plaintiff  the  benefit  of  the  doubt,  and  presume  that  he  did  not 
intend  to  violate  the  laws  of  his  country,  unless  a  clear  case  be  made  out 
against  him.  So  far  as  shown  by  the  evidence,  he  is  presumed  to  be 
innocent.    It  is  not  so  with  the  defendant,  who,  through  his  able  and 
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learned  counsel,  has  boldly  urged  and  proved  his  own  turpitude,  and 
attempted  to  bring  in  the  plaintiff  as  participating  in  his  violation  of  the 
law,  in.order  to  avoid  the  payment  of  a  just  debt,  and  to  enrich  himself 
at  the  expense  of  the  plaintiff. 

We  are  of  opinio^  that  the  plaintiff  has  made  out  his  case,  and  that 
the  defendant  has  failed  to  establish  his  defence,  by  showing  that  plain- 
tiff was  particeps  criminis  in  the  illegality  of  the  transaction.  Thc} 
District  Court  decided  correctly  in  favor  of  plaintiff. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs. 


No.  964. — Joseph  H.  Habvby  and  Wrpis  v,  Jonathan  Potteb, 

B^  1224|  The  proprietor  of  a  tract  of  land  has  aright  to  excavate  within  his  own  boundaries  a  canal,  for  the 

19    2641  purposes  of  navigation,  and  to  require  poyment  for  its  use  from  those  who  choose  to  avail  them* 

106    88B|  selves  of  ite  facilities. 

If  works,  beneficial  to  the  public,  are  constructed  by  private  enterprise  upon  private  proportr.  And 

the  public  choose  to  avail  themselves  of  the  benefits  of  such  works,  equity  would  require  oompen* 

sation  to  be  made  for  the  benefits  conferred. 

Persons  availing  themselves  of  such  privileges  form  an  implied  contract  to  ramnnerate  the  owners  of 

the  property,  and  it  is  immaterial  under  what  term  or  expression  such  remuneration  is  claimed. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Buplanlier,  J. 
A..  Saucier,  for  plaintiffs  and  appellees.  Roseliua  ^  Philips,  for 
defendant  and  appellant. 

Taliafebbo,  J.  The  plaintiffs  sue  for  **  tolls  and  charges,"  which  they 
aver  defendant  owes  them  for  the  use  of  a  canal,  constructed  upon  their 
own  land,  and  kept  in  order  at  their  own  expense.  The  answer  is  a  gen- 
eral denial,  with  the  special  averment  that  plaintiffs  have  no  right  to 
exact  such  charges.  The  plaintiffs  had  judgment  in  the  Court  below,  and 
the  defendant  has  appealed. 

It  seems  that  the  plaintiffs,  owning  a  body  of  land  in  the  parish  of  Jef- 
ferson, right  bank,  extending  from  the  Mississippi  river  five  or  six  miles 
back  to  the  Bayou  Barrataria,  have  enlarged  and  much  improved  a  canal 
constructed  originally  by  the  late  Mr.  Destretien,  father  of  Mrs.  Harvey, 
one  of  the  plaintiff.  That  this  canal  affords  navigation  for  boats  of  con- 
siderable size,  and  that  great  facilities  are  offered  by  it  for  transporting^ 
from  the  interior,  wood,  lumber,  fish,  and  other  commodities  destined 
for  the  New  Orleans  market. 

The  defendant,  it  is  shown,  has  for  a  considerable  length  of  time, 
availed  himself  of  the  use  of  this  canal,  in  boating  wood  and  lumber  to 
market. 

The  plaintiffs  have  fully  established  the  facts  they  have  alleged,  and 
the  only  question  presented  is :  Has  the  proprietor  of  a  tract  of  land 
the  right  to  excavate,  entirely  within  his  own  boundaries,  and  exclusively 
at  his  own  expense,  a  canal  for  the  purposes  of  navigation,  and  to  require 
payment  for  its  use  by  all  who  choose  to  avail  themselves  of  its  facilities  ? 
It  is  not  easy  to  perceive  how,  in  such  a  case,  the  public  become  seized  of 
the  right  to  the  gratuitous  use  of  advantages  afforded  by  individual  labor 
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and  enterprise.     The  right  of  expropriation,  it  is  true,  belongs  to  the 
public,  and  the  land  and  oanal  so  Constructed  upon  it,  might,  under  con- 
stitutional and  legal  provisions,  become  public  property,  and  be  appropri- 
ated to  public  use.     But  where  no  public  need  exists  for  such  conversion, 
and  the  property  in  its  entirety  is  subjected  to  private  ownership,  it  would 
seem  that  the  proprietor  has  the  right,  in  any  manner  he  deems  best,  to 
render  that  property  most  productive,  subject  only  to  the  rule  sio  uierei 
tuo  tU  alienum  non  Icedas,    We  are  unable  to  see  that  the  means  used  by  an 
owner,  to  increase  the  value  of  his  property,  makes  any  difference  in 
regard  to  his  right  to  avail  himself  of  the  profits  arising  from  the  lawful 
exercise  of  such  means.    If  he  constructs  works  useful  for  the  public  upon 
his  private  property,  and  the  public  think  proper  to  enjoy  the  benefits  of 
these  works,  equity  would  certainly  require  that  for  the  benefit  received, 
compensation  should  be  returned.     Private  property  shall  not  be  taken 
for  public  uses,  without  ample  remuneration  first  made  to  the  owner. 
This  is  a  fundamental  principle.     So  it  would  seem  clearly  to  follow  that 
private  property  cannot  be  used  by  the  public  without  compensation  for 
that  use.     Suppose  the  plaintiffs,  in  this  case,  should  refuse  to  permit  the 
defendant  to  use  their  canal,  would  an  action  of  damages  lie  against  the 
owner  ?    If  not,  it  must  appear  that  the  defendant  is  not  entitled  to 
require  the  use  of  the  canal  free  of  charge,  as  he  would  have  to  require 
the  free  use  of  a  navigable  stream,   or  a  public  road.    But  the  defen- 
dant bases  his  refusal  to  pay  the  charges  demanded  by  plaintifiJs,  on  the 
ground  that  these  charges  are  presented  in  the  shape  of  tolls,  or  rather 
that  the  plaintiffs  call  them  tolls.     The  plaintiffs,  in  their  petition,  use 
the  terms  '*  tolls  and  charges."    The  objection  is,  that  no  one  can  exact 
the  payment  of  a  toll  unless  he  had  been  vested  with  a  franchise  by  an 
act  of  the  legislature,  which  enables  him  to  do  so.     This  objection  would 
be  valid,  if  applied  to  the  pretensions  of  a  person  who,  without  such 
franchise,  should  demand  toU  on  a  public  highway.     But  it  does  not 
appear  that  the  canal  in  question  has  in  any  manner  been  constituted  a 
public  highway.     We  are  referred  by  the  defendant  to  the  case  of  Boykin 
dt  Lang  v.    TT.  A.  Shaffer,  13  An.  p.  129.     In  that  case  there  was  some 
color  of  right,  under  a  franchise.     The  legislature  had  conferred,  upon  a 
navigation  company  certain  privileges,  and  the  company  made  a  contract 
with  Shaffer  to  do  a  part  of  the  work,  for  which  it  granted  to  him  the 
privilege  of  building  locks,  to  improve  the  navigation  of  a  bayou,  and 
the  right  to  demand  toll  for  the  use  of  the  locks.    The  question  seemed 
to  turn  upon  the  right  of  the  company  to  delegate  the  privilege  to  require 
toU,  and  the  Court,  under  all  the  circumstances  shown,  but  with  some 
hesitation,  recognized  the  right.     But  it  was  shown  that  the  bayou, 
although  much  obstructed  by  drifts,  was,  at  some  stages  of  water,  to  some 
extent  navigable  in  small  boats.    The  facts  in  that  case  differ  widely 
from  those  in  the  case  now  before  the  Court.     In  the  case  referred  to  in 
13th  Annual,  the  bayou  was  indirectly  considered  a  public  highway. 

We  concur  with  the  Judge  of  the  District  Court,  that  the  plaintiffs* 
claim  arises  from  an  implied  contract,  on  the  part  of  the  defendant,  to 
compensate  the  plaintiffs  for  the  use  of  their  property.  We  also  consider 
it  unimportant  what  term  or  expression  was  used  by  the  plaintiffs  to 
denote  the  remuneration  claimed  for  that  use.  They  made  no  pretension 
34 
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to  a  franchise,  or  to  be  authorized  by  law  to  exact  payment  under  the 
legal  sense  of  **toll." 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs  in  both  courts. 


No.  778.— Pbbroux  v,  Lacoste. 

By  refoBiaK  an  order  of  seizure  and  sale,  beoanae  the  mortgage  note  wa«  prenoribed,  the  Judge  would 

supply  the  plea  of  preBcription. 
Prescription  is  a  means  of  extinguwhing  a  debt,  but  can  only  be  applied  when  specially  pleaded. 
The  questions  of  prescription,  and  of  interruption  of  prewription,  cannot  be  considered  on  an  appll' 

cation  for  an  order  of  seizure  and  sale.    The  debtor  is  amply  protected  by  Art.  739  0.  P. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
L,  Castei-a,  for  plaintiff  and  appellee.     E,  Bermudez,  for  defendant 
and  appellant. 

Howell,  J.  On  the  rehearing  of  this  cause,  the  plaintiff  and  appellee 
contends  that  the  action  of  the  Court,  in  requiring  authentic  evidence  of 
the  interruption  of  prescription  to  sustain  the  executory  process,  is  sup- 
plying the  plea  of  prescription,  and,  consequently,  a  direct  violation  of 
Art.  3426  C.  C. 

He  insists  that  a  compliance  with  the  proyisions  of  Arts.  732,  733, 
734  and  735,  C.  P.,  is  all  that  the  Judge  can  require  of  him,  and  that  if 
the  debt  be  prescribed  the  debtor  is  protected  by  Arts.  739,  No.  8,  and 
740  C.  P.,  which  enables  him  to  arrest  the  sale  upon  his  oath  and  without 
surety;  that  the  only  question  for  the  Judge  is,  whether  sufficient  evidence 
is  presented  to  authorize  the  writ,  and  that  the  evidence  adduced  by  him 
(an  authentic  act  importing  a  confession  of  judgment,  with  the  note 
duly  paraphed)  was  and  is  sufficient,  unless  some  fact  has  made  it  insuffi* 
cient,  which  fact  the  Court  cannot  of  its  own  motion  suggest;  that  the 
Court  must  disregard  and  consider  not  written  any  endorsement  of  a 
credit  or  extension  on  the  note  which  may  be  shown  to  be  an  interruption 
of  prescription,  a  matter  en  pays,  and  in  defence  only.  He  also  urges 
that  an  examination  of  the  authorities  will  show  that  the  jurisprudencQ 
on  this  point  is  not  too  firmly  established  to  be  questioned. 

The  question  arises,  is  the  requiring  of  authentic  evidence  of  the  inter* 
ruption  of  prescription,  before  granting  the  order,  supplying  the  plea  of 
prescription  ?  If  so,  it  is  prohibited,  and  the  Judge  is  not  warranted  in 
refusing  the  writ,  for  the  want  of  such  evidence. 

If  there  were  nothing  on  the  note  (apparently  prescribed),  showing  an 
interruption  of  its  prescription,  could  the  Judge  refuse  the  order  of  seizure? 
Would  not  such  action  be  supplying  the  plea  of  prescription,  and  calling 
upon  the  plaintiff,  on  behalf  of  the  defendant,  to  defeat  it  ?  We  are 
constrained  to  answer  the  first  query  in  the  negative,  and  the  second  in 
the  affirmative.  *'  Prescription  is  a  means  of  extinguishing  a  debt,  but  it 
is  only  when  specially  pleaded  it  can  have  that  effect.  Courts  are  not 
allowed  to  consider  it  an  extinction  of  a  claim,  no  matter  what  the  evi- 
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dence  may  be,  unless  the  plea  is  expressly  put  in."    3  L.  204.     C.  C. 
3426,3427. 

It  is  true  that  in  an  application,  ex  parte,  for  the  writ  of  seizure  and 
sale,  the  debtor  has  no  opportunity  of  putting  in  the  plea;  but  he  is  pro- 
tected by  Art  739,  0.  P.,  and  if  his  debt  is  extinguished,  or  extinguisha- 
ble,  he  can  easily  establish  the  fact.  The  law  says  to  the  Judge,  where  a 
creditor  presents  an  act  of  mortgage  in  authentic  form,  in  which  the 
debtor  acknowledges  the  debt  for  which  he  gives  the  mortgage,  accom- 
panied by  the  note  properly  identified,  the  creditor  is  entitled  to  the 
executory  process;  and  it  says  further,  that  the  Judge  shall  not  supply 
the  plea  of  prescription;  shall  not  presume  the  debt  extinguished ;  there 
is  authentic  evidence  of  the  debt  and  mortgage,  which  is  complete,  until 
the  debtor  chooses  to  invoke  the  provision  of  law  which  annuls  or  para- 
lizes  the  whole  evidence.  It  is  not  the  incompleteness  or  insufl&ciency  of 
the  evidence  that  relieves  the  debtor  on  the  question  of  prescription, 
but  that  it  causes  to  be  evidence  against  him — an  e£fect  which  the  Court 
cannot  permit,  until  petitioned  to  do  so. 

The  argument  that  the  remedy  and  not  the  right  is  denied,  might  have 
force,  were  it  not  for  the  express  prohibition  in  Art.  3426  of  the  Civil 
Code,  in  connection  with  the  articles  of  the  Code  of  Practice,  regulating 
the  executory  process. 

We  cannot  perceive  that  any  endorsements  of  extension  or  partial  pay- 
ments on  the  notes  can  make  any  difference  in  the  character  of  the 
evidence  requisite  for  the  process.  The  act  of  mortgage  remains  authen- 
tic; the  identity  of  the  note  continues,  and  taken  together  they  constitute 
full  proof  of  the  debt,  until  prescription  is  specially  pleaded,  where  the 
creditor  must  establish  aliunde  the  writ  of  the  endorsements.  If  the  plea 
is  not  made,  it  is  unnecessary  to  prove  them,  and  they  may  be  considered 
surplusage,  or  rather,  not  considered  at  all.  The  fact  of  interruption  iH 
important  only  where  prescription  is  pleaded,  and  as  the  Court  cannot 
raise  the  plea,  no  evidence  of  interruption  can  be  required  by  the  Court, 
until  the  plea  is  made  by  a  party  authorized  to  make  it. 

The  first  case  in  which  this  point  was  raised,  is  that  of  The  Union  Bank 
V.  Dosson  el  aly7  A.  550,  which  was  an  appeal  from  the  refusal  of  the 
Judge  to  grant  a  writ  of  seizure  and  sale,  the  refusal  being  based  on  the 
want  of  reinscription  of  the  mortgage  within  ten  years.  Prescription, 
however,  was  specially  pleaded  in  the  Supreme  Court,  and  the  action  of 
the  Judge  a  quo  was  sustained,  because  there  was  no  authentic  evidence 
of  the  interruption.  We  think  the  doctrine  was  there  too  broadly  stated, 
and  not  necessary  in  such  terms;  that  is,  *'asthe  obligation  is  prima  facie 
prescribed,  there  must  be  authentic  evidence  of  the  interruption  of  the 
prescription,  before  the  patty  can  proceed  by  the  via  execidiva,"  In  this 
case  prescription  has  not  been  pleaded.  The  objection  is  raised  only  iu 
the  brief. 

The  only  other  case  cited,  or  which  we  can  find,  is  that  of  Fowlety,  Beatty, 
10  A.  275,  in  which  the  point  does  not  appear  to  have  been  raised,  and 
the  reference  to  the  doctrine  may  well  be  considered  obiter  dictum.  In 
neither  case  is  allusion  made  to  Art.  3426,  C.  C,  and  we  must  think  that 
for  a  court  to  consider  an  obligation  pjnma  facie  prescribed,  is  to  supply 
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the  plea  of  prescription.  Nbn  constat,  that  the  debtor  would  make  the 
plea. 

The  interruption  is  no  part  of  plaintiff's  eyidence,  and  need  not  be 
noticed,  because  prescription  cannot  be  presumed. 

In  this  view  we  do  not  abate  the  principle  that,  in  proceedings  via  exe* 
cuiiva,  being  of  great  severity,  the  creditor  must  bring  himself  strictly 
within  the  letter  of  the  law. 

We  conclude  that  the  Court  cannot  require  authentic  evidence  of  the 
interruption  of  prescription,  before  granting  an  order  of  seizure  and 
sale,  because  the  law  prohibits  it;  and,  at  the  same  time,  provides  the 
debtor  with  ample  protection  against  a  prescribed  debt.  Any  other 
conclusion  would,  in  our  opinion,  render  the  eighth  clause  of  the  739th 
Article  of  the  Code  of  Practice,  and  the  3426  Article  of  the  Civil  Code, 
nugatory. 

As  to  the  want  of  the  internal  revenue  stamp,  we  must  presume  that 
the  Judge  acted  according  to  law,  and  we  take  this  opportunity  to  state 
that,  in  the  case  of  McLearny.  SkeUon,  18  A.  5U,  cited  by  appellant,  the 
note  was  hy  consent  of  hoUi  parties  brought  into  this  Court,  to  prove  the 
Want  of  the  stamp;  a  fact  which  we  omitted  to  state  in  our  opinion  in  that 
case. 

It  is  therefore  ordered,  that  the  judgment  heretofore  rendered  by  us 
be  set  aside,  and  it  is  now  decreed  that  the  judgment  of  the  lower  Court 
be  affirmed,  with  costs. 
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No.  987.— John  Rist  v.  A.  L.  Abbott. 

The  mattiBr  of  oontlntumoes  for  the  most  part  addresses  itself  to  the  sound,  legal  discretion  of  the 
District  Oourt,  to  be  judged  of  according  to  the  circumstances  presented. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Felloites,  J. 
John  McKee,  for  plaintiff  and  appellee.  Race,  Foster  <fe  E,  T,  Met'* 
rick,  for  defendant  and  appellant. 

Tauapebbo,  J.  The  plaintiff  sues  the  defendant  on  a  promissory  note 
for  32,000,  dated  November  30, 1859,  and  made  payable  to  the  defendant's 
own  order  forfy  months  after  date,  with  interest,  at  eight  per  cent  per 
annum  froln  date,  payable  at  the  Citizens*  Bank,  in  New  Orleans.  A 
credit  of  six  hundred  dollars  was  entered  on  the  note  for  a  payment  of 
that  amount  on  the  2d  November,  18G5.  The  payment  of  the  note  is 
secured  by  mortgage  on  land,  in  the  parish  of  Natchitoches. 

The  only  defence  is  that  set  up  by  exception  to  the  prematurity  of  the 
action,  on  the  ground  that  the  plaintiff  specially  agreed  with  the  defen- 
dant to  extend  the  time  of  payment  twelve  months,  from  November, 
1865,  on  condition  that  defendant  payed  at  the  time  the  extension  was 
agreed  upon,  the  sum  of  six  hundred  doUars.  The  defendant  avers  that 
he  paid  the  six  hundred  dollars  as  stipulated,  and  that  the  plaintiff,  in 
violation  df  thid  agreement,  has  instituted  this  suit    Upon  affidavit  made 


NEW  OBIiEAKS,  MAT,  1867. 


Bite  V.  Abbott. 


by  defendant,  he  obtained  a  eontinnanoe,  or  delay  of  thirty-flye  days,  to 
tf^e  the  testimony  nnder  commiflsion  of  a  vitness  residing  in  the  city 
of  New  Tork.  The  delay  expired  without  the  testimony  of  the  witness 
being  obtained*  On  the  14th  of  April,  1866,  (the  order  for  a  oommission 
to  issae,  having  been  issued  on  the  2dd  February  preceding),  the  excep- 
tion was  overruled,  and  the  defendant  filed  an  answer  containing,  in 
substance,  only  the  matter  set  up  in  the  exception.  When  the  exception 
was  called  up  for  trial,  the  defendant  moved  the  Court  to  continue  the 
case  a  day  or  two,  to  await  the  return  of  his  attorney,  then  absent  from 
the  parish,  in  order  that  he  might  make  affidavit  of  the  use  of  proper 
diligence,  without  effect  to  procure  the  testimony  desired,  within  the  de- 
lay granted,  and  thereby  be  enabled  to  apply  to  the  Court  for  further 
time  to  get  the  evidence.  This  was  refused,  and  to  the  refusal  the  defen- 
dant reserved  a  bill  of  exceptions,  which  is  embodied  in  the  record.  The 
matter  of  continuances,  for  the  most  part,  addresses  itself  to  the  sound 
legal  discretion  of  the  Court,  to  be  judged  of  according  to  the  circum- 
stances presented.  The  Judge  of  the  lower  Court  saw  no  sufficient  reasons 
for  a  continuance,  and  we  incline  to  agree  with  him  in  that  opinion.  We 
do  not  think  this  case  a  proper  one  in  which  to  award  damages  for  afrivo- 
lous  appeal 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 


N.  926.— W.  W.  Washbubn  v.  B.  H.  Opput. 

A  partj  to  •  eontnoi,  the  considenitioii  of  whioh  ii  Oonfederata  teoMoiy  notM,  eamiot  reoovw 
thereon. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FtUowes,  J. 
X.  U.  Simonds  and  Bace^  Fosier  ift  K   T.  Merrick,   for  plaintifil 
Elmore  ift  King,  for  defendant. 

Labaxtve,  J.    This  suit  is  brought  upon  a  draft  of  the  following  tenor : 

<<  92,940.  Montgomery,  May  dOth,  1862." 

<<At  sight,  pay  to  the  ord^r  of  W.  W.  Washburn,  twenty-nine  hundred 
and  forty  dollurs,  for  value  received,  and  charge  to  the  account  of 

To  Samuel  Snodgrass,  B.  H.  Offut* 

New  Orleans." 

The  defence  is,  among  others,  that  the  consideration  of  the  bill  of 
exchange,  sued  upon,  was  Confederate  treasury  notes,  the  unlawful  issues 
of  rebels  in  arms  against  the  United  States. 

The  District  Court  gave  judgment  for  defendant,  and  the  plaintiff 
appealed. 

The  testimony  establishes  dearly,  that  the  consideration  of  the  bill  sued 
upon,  was  Confederate  treasury  notes. 

It  is  settled,  and  it  is  now  the  jurisprudence  of  this  State,  that  a  party 
to  a  contract,  the  consideration  of  which  is  Confederate  treasury  notes, 
cannot  reeover  thereon. 
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It  is  therefore  ordered  and  deoreed,  that  the  judgment  appealed  from 
be  reversed,  with  costs. 
.  Rehearing  refused. 


No.  957.— J.  M.  Beebe  &  Co.  v.  Kaiser  &  Bryan. 

The  mere  fact  of  the  witness  boinc  a  party  to  the  record*  does  not  disqualify  him  as  a  witness. 
Where  testimony,  taken  by  commission,  has  been  improperly  excluded  on  trialia  the  Ck>nrt  below. 

and  is  in  the  record  on  appeal,  the  Supreme  Court  will  not  remand  the  cause  on  that  account. 

but  will  render  judgment  on  all  the  evidence  in  the  record. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUautes,  J. 
E,   W,  HufUington,  for  plaintiffs  and  appellees.     Geo,  8.  Lacey^  for 
defendants  and  appellants. 

IiiSiiEY,  J.  This  is  an  attachment  suit  instituted  by  the  plaintiffs,  a  oom- 
itiercial  firm,  doing  business  in  Boston,  Mass.,  to  recoYer  from  Isaac 
Kaiser  and  W.  B.  Bryan,  residents  of  WoodYiUe,  Miss.,  the  defendants, 
in  solido,  the  sum  of  Hyc  thousand  one  hundred  and  twenty-six  dollars 
and  interest 

The  plaintiffs  attached,  as  the  property  of  the  defendants,  a  oonaidera- 
ble  quantity  of  merchandise  upon  the  steamer  Saratoga,  then  lying  at 
the  leYee  in  the  city  of  New  Orleans. 

The  defendants,  by  the  curator  appointed  to  represent  them,  filed  a 
general  denial 

Robert  Semple  interYcned,  claiming  to  be  the  bona  fide  and  lawful 
owner  of  all  the  property  and  effects  attached,  and  alleged  the  same  were 
not  liable  in  law  pr  equity,  to  be  seized  as  belonging  to  the  defendants, 
and  prayed  that  it  might  be  decreed,  contradictorily  with  the  plaintiff, 
that  he  was  the  sole  owner  of  the  goods  attached,  and  be  quieted  in  hia 
possession  and  ownership  of  the  same. 

The  plaintiffs  answered  the  interYcnor's  petition  by  a  general  denial, 
and  by  consent  of  the  parties  the  property  seized  was  bonded  by  the 
interYenor.  Judgment  was  rendered  in  faYor  of  the  plaintiffs  and  against 
the  defendants,  in  accordance  with  the  plaintiffs'  petition,  and  the  inter- 
Yenor*s  demand,  haYing  been  dismissed,  he*appealed. 

The  case  being  on  trial,  the  interYenor  offered  in  CYidence  the  dei)Osi- 
tioDS  of  Isaac  Kaiser,  one  of  the  defendants,  to  proYC  that  the  property 
attached  belonged  to  him;  and  there  is  a  bill  of  exceptions  taken  by  the 
interYenor  to  the  ruling  of  the  Court  excluding  Kaiser^s  eYidence,  because 
he  is  a  party  to  the  suit,  and  interested.  The  mere  fact  of  the  witness 
being  a  party  to  the  record,  does  not  disqualify  him  as  a  witness.  See  1 
An.  228.  2  An.  890.  5  N.  S.  464.  9  An.  6?.  If  interested,  he  waa 
incompetent  at  the  time  to  testify.  The  success  of  the  interYenor  would 
haYC  relieYed  the  property  seized  from  the  attachment^  and  the  def en* 
dant,  whose  CYidence  was  offered,  from  the  costs  of  suit,  for  the  Court 
would  then  regularly  haYe  been  without  jurisdiction,  and  the  suit  dia^ 
missed.  4  An.  187.  14  An.  374.  But,  if  the  plaintiff  could  sustain  his 
claim  against  the  defendant,  the  witness  would  testify  against  his  interest 
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in  favor  of  the  intervenor;  because,  if  he  maintained  this  intecvenor's 
title  to  the  property,  it  would  leave  the  defendants'  debt  to  the  i^laintiff 
still  due.  His  interest,  thus  counterpoised,  is  against  the  party  calling 
him.     11  An.  404.    5  Bob.  442.    8  Bob.  227. 

We  think  his  evidence  wba  improperly  excluded.  As  the  evidence 
improperly  excluded  is  in  the  record,  it  will  be  considered,  and  the  case 
wiU  not  be  remanded.  14  An.  61.  13  An.  445.  12  A.  12  and  50.  11  A. 
404.  The  intervener's  claim,  to  the  property  attached,  is  clearly 
established. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  €k>urt,  dismissing  the  intervener's  claims  to  the  property 
attached,  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered, 
that  he  be  adjudged  the  sole  owner  of  the  goods,  wares  and  merchan- 
dise, the  property  and  effects  attached  in  this  suit,  that  he  be  quieted 
in  his  possession  and  ownership  thereof,  the  costs  of  intervention  to  be 
paid  by  the  plaintiff  and  appellee. 

Behearing  refused. 


No.  932.— N.  E.  Bailey  v.  The  City  of  New  Okleans. 

In  a  qneation  of  daniAgM,  where  private  property  is  taken  for  public  use,  and  the  testimony  is  so 
ponflioting,  that  from  it  the  Conrt  is  unable  to  do  justice  between  the  parties,  the  case  will  be 
remanded  to  the  Court  of  the  flrat  instance,  in  order  that  the  qmnlum  of  domoffea  may  be 
ascertained  by  a  jury  of  freeholders.    C.  C.  26U0. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TJieard,  J. 
Buchanan  <fe  Oilmore,  for  plaintiff  and  appellee.     Thomas  H,  Hewes, 
for  defendant  and  appellant. 

Taliafebbo,  J.  The  plaintiff  claims  damages  of  the  city,  for  causing  a 
canal  to  be  constructed  through  certain  grounds  of  his,  alleging  that  the 
act  has  caused  him  great  inconvenience  and  loss,  and  estimating  the 
amount  of  damage  he  has  sustained  at  thirty-five  hundred  dollars.  He 
prays  that  he  have  judgment  for  the  amount  claimed,  and  that  the  city 
be  required  by  judicial  decree  to  fill  up  the  canal  within  his  boundaries, 
and  to  restore  his  improvements.  The  answer  is  a  general  denial.  The 
Court  below  awarded  five  hundred  dollars  as  damages,  up  to  the  time  of 
the  institution  of  the  suit,  with  judicial  interest  from  judicial  demand  ; 
and  decreed  further,  that  thirty  days  from  the  signing  of  the  judgment 
be  allowed  the  defendant,  within  which  to  institute  proceedings  accordiug 
to  law,  for  the  expropriation  of  such  part  of  the  property  of  the  plaintiff 
as  may  be  found  necessary  for  purposes  of  public  utility,  on  paying  to 
the  plaintiff  a  fair  and  just  compensation  for  the  same,  and  for  such  injury 
as  may  result  to  the  remaining  property  of  the  plaintiff  by  such  expro- 
priation ;  and  in  default  of  such  proceedings  being  taken  within  thirty 
days,  that  the  said  canal  upon  the  property  of  the  plaintiff  be  filled  up 
at  the  expense  of  the  defendant." 

From  this  judgment  the  city  has  appealed.    The  plaintiff  and  appellee 
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asks  an  amendment  of  the  jadgment,  so  that  the  whole  amount  of  the 
damages  claimed  may  be  awarded  to  him. 

We  gather  from  the  record,  that  in  1864,  the  digging  of  tiie  canal  in 
question  was  authorized  by  an  order  of  the  city  authorities,  approved  by 
the  military  authority  then  prevaiUng  here,  for  the  purpose  of  completing 
a  system  of  drainage  between  the  New  Canal  and  Canal  Carondelet,  and 
which  was  deemed  important  for  sanitary  purposes.  The  square,  or  lots 
of  ground  belonging  to  the  plaintiff,  through  which  the  new  canal  passes, 
lie  within  the  district,  the  drainage  of  which  was  in  contemplation.  But 
it  does  not  appear  that  legal  measures  were  ever  resorted  to  in  order  to 
diyest  the  plaintiff  of  title  to  the  portion  of  ground  taken  from  him  for 
the  purpose  of  the  canal,  and  to  ascertain  the  amount  of  injury  resulting 
to  him,  in  other  respects,  from  the  construction  of  this  public  work, 
which  is  among  the  permanent  improyements  of  the  city.  We  understand 
the  only  matter  in  litigation  to  be  the  amount  of  compensation  the  plain- 
tiff is  to  receiye  for  the  portion  of  his  ground  converted  to  public  use, 
and  the  resulting  damages.  The  testimony  is  conflicting,  and  from  it  we 
do  not  see  that  an  estimate  at  all  satisfactory,  or  one  likely  to  do  justice 
between  the  parties,  can  be  made.  We,  therefore,  think  the  case  should 
be  remanded  to  the  Court  of  the  first  instance,  in  order  that  the  proper 
legal  steps  may  be  taken,  and  the  qucmium  of  damages  ascertained  by  a 
jury  of  freeholders,  as  provided  for  by  law.  Civil  Code,  Arts.  2606, 2607, 
2608,  eiseq. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and  that  the  case  be 
remanded  to  the  Court  a  quOf  to  be  proceeded  in  according  to  law.  It  is 
further  ordered,  that  within  thirty  days  from  the  filing  of  this  decree,  in 
the  lower  Court,  the  defendant  be  required  to  institute  against  the  plain- 
tiff the  proceedings  required  by  law,  in  cases  of  compulsory  transfer  of 
property,  to  the  end  that  the  respective  rights  of  the  parties  may  be 
ascertained  and  adjusted.  A  failure  on  the  part  of  the  defendant  to 
comply  with  this  decree,  to  authorize  the  plaintiff  to  cause  that  portion 
of  the  canal  passing  through  his  grounds  to  be  filled  up  at  the  expense  of 
defendant,  with  reservation  also  to  the  plaintiff,  the  right  to  recover  bj 
suit  such  damages  as  may  be  proved  to  have  been  sustained  by  plainti  J 
from  the  act  of  the  defendant,  in  causing  the  said  canal  to  pass  through 
his  grounds.  It  is  further  ordered,  that  the  costs  of  this  appeal  be  paid 
by  the  plaintiff. 


No.  501. — GoLDsiOTH,  Habeb  Sc  Co.  v.  Msteb  MicHBii. 

Where  the  wife,  lepanted  in  propertjr  from  her  hoabMid  by  •  jadgment  of  the  Conrt.  enjoine  (he 
■eisnre  under  »  Jleri  fadou  »gtin»t  her  hnebend,  on  the  groond  that  she  is  the  owner  of  the 
property  seised,  she  most  establish  her  ownership  with  legal  certainty,  otherwise  the  injunction 
will  be  dissolved  with  damages. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duplaniier,  J. 
J,  Ad,  Bozier,  for  plaintiffis  and  appellants.     WJiitaker,  FeUowes  & 
MiUs,  for  opponent  and  appellee. 
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Howell,  J.  PlaintiflEis,  having  obtained  a  judgment  against  the  defen- 
dant, issued  execution,  and  caused  to  be  seized  **  all  the  goods,  movable 
effects,  furniture,  etc.,  to  be  found  in  the  premises  No.  10  Victory  street, 
and  occupied  by  the  defendant,"  whereupon  Mrs.  Rosalie  Levy,  wife  of 
said  defendant,  enjoined  the  proceedings,  claiming  to  be  the  owner  of 
said  property  by  virtue  of  a  notarial  act  of  settlement  of  a  judgment,  of 
separation  obtained  by  her  against  her  said  husband.  The  plaintiffs, 
besides  the  general  denial,  aver  that  said  judgment  was  obtained  through 
fraud  and  ill  practices;  deny  that  she  ever  had  any  property,  and  decliure 
the  proceedings  for  a  separation  to  be  a  sham,  intended  to  shield  the  bus- 
band*s  property  from  his  creditors.  Judgment  was  rendered  perpetuating 
the  injunction,  decreeing  the  property  seized  to  belong  to  Mrs.  Michel, 
and  condemning  plaintiffs  to  pay  $100  damages,  from  which  they 
appealed. 

It  appears  that  on  22d  June,  1858,  one  Isaac  Levy,  by  authentic  act, 
made  a  donation  to  his  sister,  Mrs.  Michel,  of  a  house  and  lot,  and  all 
the  goods  and  merchandise  then  in  said  house,  or  store,  in  Waterloo, 
parish  of  Fointe  Coupee,  where  the  parties  then  resided,  the  property  so 
donated  being  estimated  at  $2,500;  that  the  said  goods  and  merchaudise 
were  estimated  in  gross  by  two  witnesses,  at  from  $1,500  to  $1,800;  that 
the  business  of  said  store  was  continued  until  1861  or  1862,  one  witness 
says,  in  the  name  and  for  account  of  Mrs,  Michel;  and  another  says,  in 
the  name  of  defendant,  that  subsequently  they  came  to  New  Orleans; 
that  in  June,  1864,  after  judgment  was  obtained  by  plaintiffs,  Mrs.  Michel 
instituted  suit,  and  obtained  judgment  against  her  hus/mnd,  decreeing  a 
separation  of  property,  and  condemning  him  to  pay  her  the  eum  of 
82,500;  that  on  11th  July  following,  the  said  Michel  and  wife  appeared 
before  a  notary,  and  in  the  execution  of  said  judgment,  which  it  is  admit- 
ted was  published,  Mrs.  Michel  acknowledges  '*  to  have  received  from  her 
husband  the  articles  of  merchandise  described  in  an  annexed  invoice, 
signed,  ne  varietur ,  by  the  parties,  notary  and  witnesses,"  but  which  is 
not  in  the  record — which  merchandise  was  valued  at  $1,850;  and  for  the 
remaining  sum  of  $700  due  on  said  judgment,  the  said  Michel  transferred 
*'  to  his  said  wife,  who  accepts  all  the  right  and  title  and  interest  which 
he  has  or  may  have  on  or  to  a  certain  x>roperty  situated  in  Waterloo,  in 
the  State  of  Louisiana;"  that  the  property  seized  under  plaintiffs'  Heri 
facias^  on  10th  September  following  (1864)  was  worth  upwards  of  $500. 

We  think  the  evidence  too  vague  to  prove  the  wife's  ownership  of  the 
property  seized.  The  act  by  which  she  claims  to  have  acquired  it,  does 
not  describe  the  merchandise  conveyed  as  to  character,  location,  or  other 
particulars,  there  is  nothing  to  identify  the  merchandise  thus  bought  by 
her,  with  the  goods  seized.  The  only  evidence  bearing  on  this  point  is 
the  statement  of  one  witness  that  he  *  *  saw  some  goods  in  Victory  street, 
which  was  seized  by  the  sheriff.  She  bought  some  of  these  goods  from 
different  stores  here."  Nor  is  the  evidence  clear,  that  the  goods,  given 
to  her  in  Waterloo  by  her  brother,  passed  into  the  possession  of  and  were 
used  by  her  husband.  He  may  have  conducted  the  store  there  in  the 
name  and  for  the  benefit  of  his  wife,  as  one  of  the  witnesses  states,  and 
the  business  proved  unsaQceosfal;  and  he  may  have  established  busiaess 
35 
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in  his  own  name  in  this  city.  The  evidence,  on  which  the  judgment  in 
favor  of  the  wife  was  rendered,  is  in  the  record,  and  seems  to  be  inade- 
quate to  sustain  the  judgment,  and  that  which  was  introduced  in  this  pro- 
ceeding is  not  full  and  satisfactory.  The  parties  may  not  have  committed 
a  fraud  as  charged,  but  the  wife  has  certainly  failed  to  prove  her  title  to 
the  property  seized,  and  the  only  evidence  of  the  husband's  embarrassed 
circumstances,  is  the  judgment  in  favor  of  plaintiffs. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed; 
that  the  injunction  herein  be  dissolved,  and  that  plaintiffs  recover  of  Mrs. 
Rosalie  Michel  and  Leon  Blum,  her  surety,  $100  damages  and  costs,  in 
both  courts. 


No.  901. — Louis  H.  pHiTF.  t;.  The  City  of  New  Orleans. 

The  Common  Council  of  tho  city  of  New  OrleAnb  passed  a  resolution  in  the  year  1856,  whereby  the  city 
bound  iteelf  to  pay  to  any  person  who  should  discover  and  make  report,  and  give  due  information  of 
the  location,  and  description  of  any  real  estate  in  the  city  belonging  to  it,  of  which  there  was  no 
record  on  the  books  of  the  city,  and  to  which  it  shall  appear  that  the  city  has  a  valid  title,  a  com- 
mission of  five  per  cent,  on  the  value  of  the  same.  In  pursuance  of  this  resolution,  Louis  H. 
Pilie,  then  holding  the  office  of  city  surveyor,  made  examination,  and  discovered  certain  real 
estate  previously  unknown  to  the  city,  of  which  it  took  possession,  and  sold  for  the  benefit  of  the 
corporation :  //ffr^-That  in  the  absence  of  proof  showing  that  the  discoveries  and  report  formed 
a  part  of  his  official  duties,  as  city  surveyor,  he  is  entitled  to  recover  the  per  centage  allowed 
by  the  resolution. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
J,  Ad  Roziei',  for  plaintiff  and  appellee.     T.  H,  Ifewes,  for  defen- 
dant and  appellant. 

Ilsley,  J.  In  the  year  1856,  a  resolution  was  adopted  and  passed  by 
the  common  council  of  the  city  of  New  Orleans,  whereby  the  city  bound 
itself  to  pay  to  any  person  who  should  discover  and  make  report,  and 
give  due  information  of  the  location  and  description  of  any  real  estate 
in  the  city  belonging  to  it,  of  which  there  was  no  record  on  the  books  of 
the  city,  and  to  which  it  should  appear  that  the  said  city  had  a  valid  title, 
a  commission  of  five  per  cent,  on  the  value  of  the  same  was  promised. 
It  is  shown  that  the  plaintiff  did  discover  and  make  report,  and  give  due 
information  of  certain  real  estate  in  the  city  of  New  Orleans,  belonging 
l)y  good  title  to  the  city,  and  of  which  there  was  no  record  in  its  books, 
to  the  value  of  sixty-three  thousand  one  hundred  and  fifty  dollars,  and 
of  which  the  city  took  undisputed  possession,  and  sold  in  the  year  1858, 
subsequent  to  its  discovery  and  the  report  thereof  by  the  plaintiff.  The 
finance  committee  of  the  city,  and  the  city  comptroller,  recognized  the 
services  and  the  commissions  due  to  the  plaintiff,  and  the  city,  through 
its  proper  officers,  paid  the  amount  to  the  plaintiff.  On  the  2Gth  August, 
1863,  the  plaintiff  was  arrested,  and  confined  a  prisoner  under  the  order 
of  General  Weitzel,  approved  by  Major-General  Butler,  and  was  detained 
in  prison,  in  consequence  of  the  receipt  and  collection  by  him  from  the 
city  of  the  above  commissions,  amounting  to  §3,182  50,  which  ho  was 
forced  to  return  under  duress  to  the  city. 
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The  city  filed  a  peremptory  exception  to  the  plaintiflTs  action,  which 
was  properly  dismissed. 

It  was  in  effect  a  plea  of  res  adjudicaUt;  that  the  acts  of  the  comman- 
ding-general complained  of,  done  in  time  of  war,  while  martial  law 
prevailed,  which  was  paramount,  was  therefore  final  and  conclusive;  and 
that  the  remedy,  if  any  the  plaintiff  have,  must  be  sought  at  the  hands  of 
of  the  government,  and  not  from  those  of  the  courts. 

This  exception  would,  perhaps,  have  been  worthy  of  consideration, 
had  any  trial  of  the  question  involved  in  this  suit  taken  place  before  any 
military  tribunal,  and  a  final  decision  rendered  thereon;  but,  apart  from 
the  query,  whether  the  plaintiff,  who  was  a  civilian,  and  could  not  legally 
be  deprived  of  his  property  without  due  process  of  law,  the  action  of  the 
military  merely  forced  the  plaintiff  to  place  matters  in  statu  quo,  until  his 
right  to  the  fund  could  be  determined  by  some  competent  tribunal,  either 
military  or  civil;  and  as  the  military  authorities  did  not  deem  it  within 
their  province  to  pass  upon  the  plaintiff's  rigJit  to  the  commission  claimed, 
it  behooves  the  civil  tribunals  of  the  country  to  do  so,  as  the  case  is 
properly  before  them. 

The  plaintiff,  at  the  time  the  services  for  which  he  claims  commissions 
were  rendered,  was  the  city  surveyor;  and  it  is  urged  against  him,  by  way 
of  defence,  that  he  is  not  entitled  to  extra  compensation,  as  those  services 
formed  a  part  of  his  official  duties. 

There  is  nothing  in  the  charter,  or  the  city  ordinances,  to  sustain  this 
defence;  indeed,  it  can  hardly  be  supposed,  that  had  the  duty  devolved 
on  the  surveyor  to  discover  properties  belonging  to  the  city,  to  which  it 
had  no  clue,  it  would  have  offered  a  recompense  to  all  persons,  indiscrimi- 
nately, to  make  the  search,  without  a  preliminary  requisition  on  their 
salaried  officer  to  seek  for  the  required  information. 

The  discovery  made  by  the  plaintiff  was  not  from  plans,  papers,  or 
documents  in  his  office;  it  was  the  result  of  his  indefatigable  and  pei-so- 
vering  exertions,  that  the  information  w^as  obtained  from  th«  mortgage 
and  conveyance  offices,  and  from  other  sources. 

The  city,  voluntarily,  held  out  to  whomsoever  would  prosecute  the 
search  in  its  behalf  a  liberal  compensation,  if  it  proved  successful  and  in 
proportion  to  the  services  rendered;  and  it  is  abundantly  shown,  in  the 
record  in  this  case,  that  the  plaintiff  has  performed  his  task  faithfully, 
efficiently  and  profitably  for  the  city;  and  upon  every  principle  of  law 
and  equity  the  city  should  and  must  keep  its  faith  with  him. 

His  claim  was  duly  credited  by  the  proper  municipal  aat];ioritie8,  and 
bat  for  the  military  interference  not  to  be  resisted,  would  have  been  long 
since  definitely  paid,  without  objection  on  the  part  of  the  city. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  (he 
District  Court  be  affirmed,  at  the  costs  of  the  appellant. 


ft,.-,  ,-x 


Howell,  J.     I  concur  in  the  decree  in  this  case,  on  the  ground  onlv^-' 
that  it  is  not  shown,  as  alleged,  to  have  been  the  duty  of  the  plaintiff,  is 
Burveyor,  to  furnish  the  information  for  which  he  is  claiming  paymcitt. 
Under  the  33d  section  of  the  city  charter,  the  common  council  may  have 
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required  this  duty  of  him,  in  his  official  capacity.  And  besides  this,  by 
sections  113,  114  and  116  of  the  charter,  it  was  the  duty  of  the  common 
council  to  have  a  book  of  plans,  -with  a  proper  general  index  of  every 
tract,  square  and  lot  of  ground  in  the  city,  made  and  deposited  in  the 
office  of  the  surveyor,  whose  duty  it  would  then  be  to  transcribe,  daily, 
from  the  register  of  conveyances  into  said  book,  all  changes  of  ownership 
which  may  take  place  of  such  property;  which  would  make  the  surveyor 
the  depositary  of  the  information,  of  which  the  public  authorities  seemed 
to  be  unaccountably  ignorant,  and  which  they  have  obtained  in  the  man- 
ner disclosed  in  the  record. 

Under  the  pleadings  and  evidence,  I  can  urge  no  judicial  reason  why 
the  contract  thus  made  by  the  agents  of  the  public  should  not  be  enforced, 
whatever  may  be  its  merits. 


1  concur  with  Mr.  Justice  Howell,  in  the  opinion  above  stated. 

James  G.  Taliaferbo, 
Associate  Justice  Supreme  Court. 


No.  990. — P.  BouTTE  et  als,  v,  Pauii  Maillabd  and  Sheriff. 

A  motion  to  dismiss  an  appeal,  made  more  than  three  jadicial  days  after  the  filing  of  (he  record. 

comes  too  late. 
Where  the  amount  in  controversy  is  less  than  three  hundred  dollars,  the  Supreme  Court  will  dismiss 

the  appeal  ex  oJHo. 
Where  a  motion  in  the  nature  of  a  demurrer  is  made,  the  allegations  of  the  petition  are  considered 

as  true  for  the  purposes  of  the  motion;  but  if  the  cause  is  put  at  issue,  it  then  devolves  upon  ihe 

plaintiif  to  establish  his  cose  by  proof. 

APP£AL  from  Fourth  District  Court,  Parish  of  St.  Charles,  BeatfvaiSy  J. 
Breaux  it  Fenner,  for  appellants.     A,  Derbes,  for  appellees. 

IiiSLET,  J.  The  motion  to  dismiss  the  appeal  in  this  case  comes  too  late, 
having  been  made  more  than  three  judicial  days  after  the  record  was  filed. 
11  An.  613.  12  An.  475.  If  the  amount  in  controversy  was,  as  it  is  stated 
in  the  motion,  less  than  three  hundred  dollars,  we  should  notice  that  e.r 
officio;  but,^n  looking  into  the  record,  we  find  it  records  that  sum. 

The  plaintiflGs,  in  the  injunction,  represent  that  proceedings  via  executira, 
have  been  instituted  against  them,  to  recover  the  price  of  certain  lands 
which  they  purchased  from  the  defendant,  and  that  since  their  purchase 
they  have  discovered  that  on  the  30th  June,  1865,  by  private  act,  duly 
recorded  in  the  conveyance  office,  prior  to  their  purchase,  the  defendant, 
their  vendor,  had  sold,  or  promised  to  sell  the«ame  property  now  seized,  to 
A,  Boutte,  and  that  the  defendant  cannot  consequently  insist  on  the  pay- 
ment of  the  balance  of  the  price  still  due,  until  the  incumbrance  thus 
placed  upon  it  is  removed. 

The  defendant,  Maillard,  excepted,  and  moved  to  dissolve  the  injnotion, 
because,  among  other  things,  the  plaintiffs'  petition  showed  no  canse  of 


NEW  OKLEANS,  MAY,  1867.  277 


Boutie  et  als.  v.  Maillard  et  al. 


action;  but  he  pleaded  the  general  issue,  and  a  trial,  contradictorily,  be- 
tween the  parties  took  place  upon  the  merits. 

The  motion  to  dismiss,  and  for  the  dissolution  of  the  injunction,  was  in 
the  nature  of  a  demand,  and  for  that  purpose  the  allegations  in  the  plain- 
tiffs' petition  were  deemed  to  be  true;  but  the  case  being  put  at  issue,  it 
was  incumbent  on  the  plaintiffs,  on  the  trial,  to  make  out  their  case  by 
proof,  which  they  failed  to  do.  Johison  v.  Rickey ^  4  La.  203;  2  An.  221. 
U  An.  703. 

The  Court  below,  therefore,  properly  dissolved  the  injunction,  with 
interest  and  damages. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 


No.  952. — In  the  Matter  of  the  Succession  of  Mrs.  Thomas  Peniston. 

Where  the  executor  of  a  deceased  tutor,  under  the  order  of  the  Court,  files  an  account  of  the  tutor- 
ship, he  must  show  that  the  estate  of  the  minor  has  been  mansced  with  a  scrupulous  recard  for 
his  interests.  The  casualty,  by  which  the  litigants  have  been  deprived  of  written  evidence,  does 
not  dispense  them  from  the  necessity  of  supplying  it,  as  far  as  possible,  by  secondary  evidence. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
Roselius  A  Philips,  for  appellant.     C.  Bufour,  for  appellee. 

Brief  of  Roselius  <j&  Philips,  for  appellant^-^The  presumption  of  law 
existing  in  favor  of  accounts  of  administration  rendered,  etc.,  and  which 
will  no  doubt  be  invoked  by  the  appellee,  has  no  application  here. 

For,  besides  the  fact,  that  no  regular  account  of  tutorship  was  ever 
filed,  but  simply  a  small  yellow  book  containing  one  entry  of  debit,  and 
one  entry  of  credit  for  each  year,  (these  yearly  entries  purporting  to  be 
an  addition  of  the  so-called  vouchers,  which  were  tied  in  separate  pack- 
ages, and  together  with  the  yellow  book  constituting  the  whole  exhibit,) 
the  book  having  been  written  by  Hugh  Madden,  and  the  vouchers  selected 
by  him  from  a  large  lot  sent  to  his  ofSce  by  the  deceased  in  1860,  it  ap- 
pears ^*  he  picked  up  such  of  the  papers  and  vouchers  that  he,  witness, 
considered  had  reference  to  the  succession,  and  rejected  those  that  did 
not." 

Wc  do  not  know  what  justification  there  was  in  his  selection,  how  his 
judgment  was  guided  in  this  regard,  or  what  constituted  his  basis  of  dis- 
crimination, except  that  Dr.  Peniston  gave  him  instructions  as  to  which 
succession  the  different  vouchers  had  reference  to;  and  while  he  throws 
no  light  on  this  subject,  and  does  not  explain  the  nature  or  character  of 
any  of  these  vouchers,  he  does  say,  that  as  **  auditor,  he  found  that  a 
great  many  of  those  vouchers  bore  no  evidence  upon  their  face  of  being 
connected  with  either  of  these  successions. '' 

Grandmont,  the  other  auditor,  says,  that  as  auditor,  he  examined  the 
vouchers,  and  that  some  of  them  *<had  reference  to  the  succession  of 
Mrs.  Avart,  some  of  them  to  the  sucoeasion  of  Mrs.  Peniston,  and  some 
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of  them  to  the  succession  of  Dr.  Peniston,  and  some  of  the  vouchers  had 
no  reference  at  all  to  these  successions.  He  has  no  recollection  of  the 
vouchers;  there  were  some  tax  receipts  on  the  property  of  Dr.  Peniston, 
but  these  were  neglected;  and  there  were  vouchers  there  for  repairs  done 
on  property  belonging  to  Dr.  Peniston,  but  they  were  very  few;  there 
were  a  certain  number  of  vouchers  which  had  no  relation  to  the  interest 
of  the  minor.  He  remembers  two  mortgage  notes,  drawn  by  Dr.  Peniston 
to  his  own  order;  presumes  that  they  were  mortgage  notes,  because  they 
were  paraphed,  and  which  purported  to  have  been  paid  in  bank;  as  far  as 
he  recollects,  he  did  not  find  a  proof  that  these  two  notes  had  any  refer- 
ence to  the  account  of  tutorship,"  etc.  And  C.  Dufour  says,  the  counsel 
for  appellee,  testifies:  *'  Do  not  know  if  the  summary  of  the  debts  was 
correct  or  not,  and  took  for  granted  that  Dr.  Peniston  had  charged 
correctly."  The  yellow  book  was  in  Mr.  Hugh  Madden's  handwriting, 
tlie  doctbr's  notary.  **The  yellow  book  was  headed,  but  not  signed; 
there  were  several  headings  in  the  yellow  book,  all  by  the  same  penman. 

And  again,  Yoisin  says:  *' I  think  the  average  rent  of  the  property 
was  between  six  and  eight  hundred  dollars  j^er  month."  **Iknew  no 
one,  as  I  said  before,  but  Dr.  Peniston,  being  informed  that  all  the  pro- 
perty in  this  parish,  except  Camp  street  property,  belongs  to  the  minor. " 
The  lost  fact  is  conceded.  The  inventories  on  file  establish  that  all  the 
property  mentioned  in  this  parish  belongs  to  the  minor,  except  the  Camp 
street  house.  '*  Witness  has  never  collected  any  rents  from  said  Camp 
street  property."  And  yet,  Grandmont,  one  of  the  auditors,  says,  **  that 
about  twelve  hundred  dollars  a  year  was  credited  to  the  minor,  in  this 
account,  but  the  same  was  increased  every  year  to  about  sixteen  hundred 
to  eighteen  hundred  dollars."  A  very  liberal  margin,  to  say  the  least  of 
it,  between  twelve,  sixteen  and  eighteen  hundred  dollars  a  year,  and  six 
to  eight  hundred  dollars  per  month. 

The  testimony  of  the  auditors,  Grandmont  and  Madden,  throughout, 
as  well  as  every  circumstance  in  the  record  bearing  upon  this  so-called 
account  of  tutorship,  shows  it  to  be  ^  mere  heterogenous  collection  of 
desultory  receipts,  placed  in  packages  with  the  single  regard  to  contempo- 
raneous date,  and  with  no  reference  whatever  to  their  connection  with 
the  tutorship.  There  is  really  no  proof  before  the  Court  to  support  the 
account,  except  the  statement  of  Yoisin,  during  his  limited  agency;  be- 
yond this,  the  Court  will  no  doubt  be  told  that  the  law  wiU  presume  that 
the  account  is  correct,  until  it  is  contradicted  by  proof. 

While  the  law,  as  heretofore  interpreted  in  Louisiana,  considers  pay- 
ments made  in  course  of  administration  as  prima  facie  correct,  this 
principle  has  only  been  carried  to  the  extent  of  contests  on  accounts 
which  had  been  previously  regularly  submitted  to  the  Court,  and  after 
due  publication,  etc.,  approved  and  homologated.  Succession  of  Tucker, 
13  An.  464;  7  An.  175;  3  R.  286.  It  has  never  been  extended  to  a  case 
similar  to  the  one  now  before  the  Court.  For  the  present  purports  to  be 
an  account  of  tutorship,  embracing  a  period  of  eighteen  years;  no  pre> 
vious  account  or  accounts  having  been  submitted  during  that  long  period 
of  time,  as  might  have  been  done  by  the  tutor  in  his  own  protection, 
under  the  act  of  1855;  which  previous  accounts  being  duly  homologated, 
would  have  constituted  prima  facie  evidence  of  their  contents,  as  is 
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expressly  set  forth  in  the  statute  itself.  But,  de  son  torty  he  neglected 
during  his  lifetime  to  pursue  that  course  of  conduct,  which  would  have 
afforded  him  ample  protection,  and  which  it  was  his  duty  to  his  minor 
child  to  adopt.  And  now,  with  every  indication  of  a  studied  neglect 
staring  out  from  nearly  every  page  of  the  record,  his  representative  seeks 
the  benefit  of  a  legal  presumption,  only  established  in  favor  of  vigilance 
and  good  faith. 

And  even,  supposing  for  argument,  that  the  appellee  is  entitled  to  the 
benefit  of  this  presumption,  wo  do  not  know  how  it  can  be  practically 
applied  by  the  Court.  There  is  no  account  of  tutorship  before  the  Court. 
The  yellow  book  and  vouchers  are  burnt.  There  is  nothing  left  but  the 
general  summary  made  by  his  counsel,  C.  Dufour,  Esq. ,  and  ho  simply 
carried  down  balances  which  he  took  for  granted  were  correct,  and  sought 
to  introduce  a  little  classification  and  system  into  what  was  chaotic  and 
confused.  There  is  nothing  to  stand  upon.  No  facts  upon  which  to  base 
any  presumption,  except  those  furnished  by  the  account  of  opposition, 
and  the  moment  the  Court  goes  beyond  this,  and  tho  evidence  adduced 
under  it,  everything  is  confusion.  If  a  regular  account  had  been  fur- 
nished, no  doubt  a  copy  would  have  been  reserved — tho  executor  reserved 
a  copy  of  his  own  account,  as  did  also  Mr.  Dufour  of  his — and  then  tho 
Court  at  least  would  have  been  able  to  see  in  what  consisted  the  charges, 
which  it  is  now  called  upon  by  the  appellees  to  recognize  as  correct,  with- 
out knowing  anything  about  them.  It  will  surely  be  stretching  a  pre- 
sumption too  far,  to  ask  for  its  application  in  this  case,  where  certain 
figures,  called  the  sum  total  of  various  transactions  are  alono  given,  and 
we  are  without  any  knowledge  of  how  this  sum  total  is  arrived  at,  or  of 
the  current  transactions  which  make  up  the  same. 

And  when  it  is  further  known  that  the  yellow  book  and  vouchers 
accompanying  it,  and  dignified  by  the  name  of  account  of  tutorship,  had 
few  of  the  essential  elements  of  such  an  account;  that  it  was  written,  and 
tho  so-called  vouchers  gathered  together  by  a  total  stranger,  who  was  in 
no  manner  connected  with  tho  transactions  which  he  sought  to  record, 
who  merely  gathered  the  vouchers  from  loose  and  floating  papers  contained 
in  a  newspaper  bundle,  rejecting  or  selecting  such  as  his  untutored  dis- 
crimination suggested;  that  it  does  not  appear  that  this  so-called  account 
ever  met  the  approbation  of  the  tutor;  that  he  ever  signified  his  assent 
to  the  same,  either  orally  or  in  writing,  or  identified  these  papers  as  his 
own  account  of  tutorship;  but  that  the  same  were  simply  and  only  found 
in  his  possession  after  his  death;  that  at  the  same  time  the  tutor  adminis- 
tered on  the  succession  of  Mrs.  Avart  and  Mrs.  Peniston,  and  the  property 
of  his  minor  son ;  that  his  altei'  ego  mixed  up  and  doubled  charges  and  items 
of  debit  belonging  to  the  two  first  successions,  with  the  matters  of  tlio 
minor;  that  there  were  acknowledged  double  charges  against  the  minor, 
to  exceeding  five  thousand  dollars  in  amount,  which  were  erroneous;  that 
the  showing  was  unreliable,  erroneous,  and  made  up  principally  of  vouch- 
ers, which,  on  their  face,  had  apparently  no  connection  with  the  matter 
of  tho  tutorship,  and  in  favor  of  which  no  explanation  was  offered.  When 
all  these  things  are  known,  we  are  utterly  unable  to  see  on  what  principle 
of  law  or  equity  the  presumption  of  the  law  can  be  invoked,  or  its  appli- 
cation allowed  by  the  Court. 
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If  all  these  considerations  are  not  sufficient  to  show  bow  inapplicable 
this  presumption,  established  in  favor  of  vigilance  and  good  faith  is  to 
this  case,  then  the  broad  and  indisputable  proof  which  has  been  adduced 
on  the  opposition,  and  to  which  the  Court  has  been  already  referred, 
contradicting  the  so-called  account  of  tutorship,  and  establishing  the 
claims  of  the  opponent,  not  only  disputes  the  presumption,  but  makes 
out  a  positive  showing  in  favor  of  the  appellant. 

Our  learned  adversary,  as  well  as  the  District  Judge,  considered  this  a 
fit  occasion  to  read  the  opponent  a  moral  lecture  on  the  sacred  duty  of 
honor  and  respect  which  is  due  by  the  child  to  the  parent. 

His  honor,  the  District  Judge,  winds  up  his  opinion  by  observing  that 
'*  there  is  a  consolation  in  the  thought,  that  if  there  be  any  error  in  tho 
conclusion  to  which  I  have  arrived  in  this  matter,  no  real  distress  can  bo 
given  the  opponent,  and  that  perhaps  it  may  cause  him  to  entertain  a 
better  opinion  of  his  deceased  father." 

If  the  conclusion  of  tho  District  Court  Judge  had  been  based  on  the 
facts  found  in  the  record,  and  the  law  ap])licabl6  to  them,  there  wouUl 
be  some  force  in  the  observation. 

But  we  have  already  abundantly  shown  that  the  conclusion  is  founded 
on  neither  the  one  nor  the  other.  It  is  certainly  a  novel  idea  that  it  is 
of  no  great  moment,  whether  a  party  loses  a  hundred  and  forty  odd 
thousand  dollars  through  the  inattention  or  ignorance  of  a  judge,  pro- 
vided he  is  not  reduced  thereby  to  absolute  poverty  and  distress. 

The  opponent  and  his  counsel  are  well  aware  of  the  delicate  position 
which  they  occupy,  and  have  endeavored,  ns  far  as  possible,  to  avoid  say- 
ing anything  that  was  not  strictly  necessary  for  the  assertion  and  vindica- 
tion of  his  right  to  his  patrimony,  which  is  sought  to  be  wrested  from 
him  in  this  litigation. 

We  will  barely  refer  to  the  testimony  of  Judge  Duplantier,  found  at 
page  157  et  seq.  of  the  record. 

Brief  of  Cyprien  Dufoury  for  Apjyellee,— Shortly  oftcr  the  death  of 
Thomas  Peniston,  his  son,  Joseph  AUard  Peniston,  claimed  his  emanci- 
pation, and  obtained  it.  He  then  entered  a  rule  against  the  executor  of 
his  deceased  father  for  an  acco'unt  of  tutorship,  and  the  following  order 
was  issued : 

*  *  Let  Joseph  Lallande,  testamentary  executor  of  Thomas  Peniston,  be 
ordered  to  file  an  account  of  tutorship  to  the  petitioner,  due  by  Thomas 
Peniston,  deceased,  as  natural  tutor,  within  the  legal  delay." 

The  tutorship  embraced  a  period  of  nearly  eighteen  years.  The  execu- 
tor knew  nothing  of  this  administration ;  of  course,  it  was  impossible 
for  him  to  render  upon  his  own  responsibility  the  account  required.  But 
it  is  in  evidence  that  the  deceased,  within  a  short  year  before  his  death, 
and  no  doubt  in  view  of  his  approaching  dissolution,  had  prepared  and 
liquidated  his  accounts  with  his  son,  and  for  more  accuracy  had  handed 
over  all  his  vouchers  to  his  notary,  and  had  given  him  his  instructions,  so 
that  the  whole  might  be  arranged  with  some  system.  This  account,  and 
the  vouchers,  were  found  at  the  late  domicile  of  the  deceased,  and  are  thus 
described  in  the  inventory: 

"An  account  book  founcl  aonon^  the  effects  of  said  deceased,  containing 
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accounts  of  the  deceased,  mth  the  estates  and  successions  of  Mad.  Fen- 
iston  and  Mad.  Avart,'both  deceased." 

**  Eighteen  packages  of  receipts  or  vouchers,  from  the  years  1845  to 
1862,  both  inclusive,  having  reference  to  and  being  a  part  of  the  account 
of  said  deceased,  with  the  succession  and  estate  of  Mad.  Peniston,  here- 
inbefore inventoried."  **  Eight  packages  of  receipts  or  vouchers,  from 
1855  to  1862,  both  inclusive,  having  reference  to  and  being  a  part  of  the 
account  of  the  deceased,  with  the  succession  and  estate  of  Mad.  Avart, 
hereinbefore  inventoried." 

These  were  naturally  presented  to  the  Court,  as  the  accounts  prepared 
by  the  tutor  himself,  with  an  addition  by  the  executor,  comprising  the 
short  interval  which  passed  from  the  closing  of  those  accounts  until  the 
death  of  the  deceased. 

An  opposition  having  been  filed  in  the  name  of  Joseph  Allard  Peniston, 
the  matter  was  referred  to  auditors.  These  auditors  withdrew  from 
Court  all  papers  having  any  connection  with  the  tutorship.  They  took 
away  the  accounts  and  vouchers  drawn  up  by  the  late  tutor,  the  additional 
account  of  the  executor  with  accompanying  receipts,  the  mortuary  pro- 
ceedings in  the  succession  of  Mad.  Peniston,  and  those  in  the  succession 
of  Mad.  Avart;  and  Whilst  in  their  possession,  a  fire  occurred  in  the  office 
of  Mr.  Madden,  and  the  whole  was  destroyed. 

After  this  deplorable  accident,  the  opponent  entered  a  new  rule,  claim- 
ing that  **  Joseph  Lallande,  testamentary  executor  of  the  last  will  of 
Thomas  Peniston,  natural  tutor  of  his  son,  do  show  cause  why  he  should 
not  file  another  account  of  the  tutorship  of  said  Thomas  Peniston,  of  the 
affairs  of  said  appearer  during  his  minority,  in  lieu  and  stead  of  the 
account  of  tutorship,  so  lost  and  destroyed  as  aforesaid,  and  also  supply, 
by  copies  from  his  possession  or  to  be  procured,  as  far  as  possible,  the 
original  papers  lost  and  destroyed  as  aforesaid;  or  in  default  thereof,  why 
the  opponent  should  not  have  judgment  in  his  favor  against  said  Thomas 
Peniston,  deceased,  as  set  forth  in  his  opposition  to  said  tutor's  account." 

The  executor,  in  his  answer,  referred  to  the  original  order,  calling  upon 
him  to  file  the  account  of  tutorship,  and  said:  **That  from  personal 
knowledge  he  was  unable  to  comply  with  such  an  order,  but  having  found 
among  the  papers  of  the  deceased  a  full  account  of  said  tutorship,  with 
accompanying  vouchers,  prepared  from  year  to  year,  until  the  first  day  of 
January,  1863,  he  presented  the  whole  to  the  Court,  together  with  an 
additional  account  prepared  by  himself,  by  means  of  such  vouchers  as  he 
could  find,  and  running  from  the  said  Isb  of  January,  1863,  to  the  month 
of  February,  1864,  about  three  months  after  the  death  of  the  said  late 
tutor,  when  his  minor  son  obtained  a  decree  dispensing  him  with  the  age 
of  majority.  And  both  these  accounts  Avere  supported  and  justified  by 
voucher^  marked  and  classed  under  proper  headings,  and  filed  into 
Court,  in  compliance  with  the  application  of  the  said  Joseph  Allard 
Peniston.  That  he  has  kept  no  copy  either  of  the  account  itself  or  of 
the  accompanying  vouchers;  but  in  the  private  record  of  his  counsel,  he 
has  found  the  original  draft  of  the  report  he  made  touching  the  accounts 
of  the  deceased,  ending  the  1st  of  January,  1863,  which  he  produces  into 
Court  in  the  same  condition  it  was  found.  And  ho  furnishes  a  copy  of 
36 
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tha  additional  account  presented  by  Lim,  and  covering  the  remainder  of 
said  tutorship  until  the  month  of  February,  1864,  which  copy  he  has  pre- 
pared from  his  own  notes  and  memorandum.'' 

The  precision  and  method,  with  which  the  accounts  were  prepared  by 
the  tutor,  forbid  all  idea  of  looseness  or  carelessness  on  his  part.  There 
was  a  separate  account,  with  regard  to  the  succession  of  Mrs.  Avart,  of 
whom  the  opponent  was  universal  legatee.  This  estate  consisted  in 
slaves  and  vacant  lauds  in  the  parish  of  Jefferson.  The  whole  was  sold, 
and  the  proceeds  carried  to  the  credit  side.  This  fund  was  debited  by 
the  amount  of  all  administrative  and  judicial  expenditures  incurred  by 
the  estate  itself. 

There  was  another  account  entitled :  *  *  Succ€ssio7i  of  Madame  Peniston, " 
This  estate  consisted  altogether  in  improved  property  situated  in  the  city 
of  New  Orleans.  The  account  showed  on  one  side  the  amount  of  revenues 
collected,  and  the  other  comprised  the  payment  of  taxes,  insurance, 
repairs,  and  price  paid  on  building  contracts.  There  was  an  item  of 
about  four  thousand  dollars  for  a  sumptuous  tomb,  erected  to  the  memory 
of  the  mother  of  the  opponent.  All  general  disbursements  were  charged 
to  this  estate. 
The  first  account  exhibited  a  balance  in  favor  of  the  miuor 

of §101,911  99 

The  second  account  gave  a  balance  iu  favor  of  the  tutor  of . . .       31,038  69 

Net  balance  in  favor  of  minor 70,903  30 

The  additional  account  prepared  by  the  executor  himself 

showed  a  balance  against  the  minor  of 6,767  99 

Definitive  balance  in  favor  of  the  minor 64,135  31 

The  manner  in  which  the  accounts  were  prepared  is  thus  described  by 
the  notary:  **  Witness  is  a  notary  public  for  five  years,  and  previous  to 
that  time  he  was  in  the  office  of  Ricardo.  He  was  personally  acquainted 
with  the  late  Dr.  Peniston;  was  chosen  by  Jos.  Lallacde  as  the  notary  of 
the  succession,  and  as  such  made  the  inventory.  He  recollects  the 
account-book  and  vouchers  stated  by  him  in  the  supplemental  inventory. 
This  book  was  entirely  written  by  witness,  at  the  instance  of  Dr.  Peniston, 
and  the  vouchers  were  put  up  by  witness  to  the  best  of  his  recollection. 
He  thinks  he  did  this  in  1860;  it  may  possibly  be  in  1861.  Ho  thinks  it 
was  in  1860.  He  made  the  packages  of  vouchers  under  the  date  they 
bore;  and  if  any  of  the  packages  are  dated  in  1862,  he  must  have  made 
them  a  second  time  in  1862.  These  were  the  same  papers  he  found  when 
he  made  the  inventory,  and  they  were  the  same  papers  he  took  from  this 
Court  as  auditor.  The  book  was  a  copy-book,  with  a  yellow  cover,  with 
some  printing  in  it;  this  book  had  a  debit  and  credit  side,  and  purported 
to  be  a  recapitulation  of  the  amounts  contained  iu  the  packages  of 
vouchers,  and  bearing  a  credit  side  of  income  received.  One  page  of  said 
book  was  a  statement  of  different  sales  by  auction,  and  the  amounts  real- 
ized thereby.  The  total  of  the  receipt  was  brought  up  under  one  item 
for  each  particular  year.  The  vouchers  were  classified  by  witness  himself, 
and  were  put  up  under  their  respective  dates,  and  the  packages  for  each 
were  labelled  properly.    These  papers  were  in  his  office  at  the  time  of  the 
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conflagration,  and  were  all  destroyed,  and  be  has  not  been  able  to  get  any 
of  them  since.  '* 

And  upon  his  cross-examination,  the  witness  said  further  :  **  Dr.  Pen- 
iston  sent  all  the  papers  and  vouchers  in  a  newspaper  bundle,  to  the  oflScc 
of  witness  for  the  purpose  of  being  classified  by  him.  He  requested  him 
to  look  over  the  papers,  and  said  they  were  receipts,  and  to  make  from 
them  a  statement;  and,  at  the  request  of  Dr.  Peuiston,  he  picked  up  such 
of  the  papers  that  he  considered  had  reference  to  the  successions,  and 
rejected  those  that  did  not.  Dr.  Peniston  gave  him  the  instructions,  as 
to  which  succession  the  different  vouchers  had  reference  to." 

How  these  accounts  were  reported  to  the  Court  by  the  executor,  how 
the  copies  furnished  had  been  made,  how  and  to  what  extent  the  whole 
had  been  revised  and  verified  by  the  executor *s  counsel,  is  fully  set  forth 
in  the  testimony  of  the  counsel. 

The  circumstances  attending  the  preparation  of  the  accounts  entitle 
them  to  peculiar  favor.  It  is  in  proof  that  Dr.  Peniston  had  been  suffer- 
ing for  years;  in  1863,  his  life  was  rapidly  wearing  away;  he  died  in 
December,  1863.  That  a  father  and  natural  tutor,  in  arliculo  mortis  as  it 
were,  should  deliberately  sit  down  and  write  out  false  accounts  to  deceive 
his  minor  son,  is  a  thing  that  is  not  easily  admissible.  And  in  the  per- 
formance of  this  duty,  he  was  not  alone;  the  employment  of  a  notary  to 
assist  him  is  certaiuly  not  suggestive  of  auy  concealment  Mr.  Madden 
was  well  known  for  his  thorough  business  habits;  had  acquired  much 
experience  in  the  notarial  profession,  and  the  services  required  of  him, 
on  this  occasion,  were  squarely  within  the  line  of  his  precedents. 

These  facts  are  important  features  in  the  case.  They  raise  presump- 
tions so  strong,  they  impart  rules  so  safe,  that  the  law  has  never 
disregarded  them.  This  Court  said  in  an  analogous  case:  ''In  2  N.  S. 
298,  the  account  of  an  executor,  accompanied  by  the  vouchers  in  support 
of  it,  was  held  to  he  prima  facie  evidence  of  its  correctness.'*  In  6  N.  S. 
335,  it  was  said  that  the  acknowledgment  and  payment  of  debts  by  tutors 
and  curators,  which  they  know  to  be  owing  by  the  estate  which  they 
administer,  may  be  considered  as  prima  facie  evidence  of  their  correct- 
ness. We  think  these  principles  arc  reasonable  and  just;  and  if  no  pre- 
sumptions of  bad  faith  or  dishonesty  are  raised,  they  should  have  their 
proper  effect.  When  anything  of  that  kind  is  presented  to  rebut  the 
pHma  facie  evidence,  such  as  extravagant  charges,  the  purchase  of  articles 
or  supplies  not  probably  needed,  or  concealment  of  funds,  or  anything  of 
the  kind,  Courts  cannot  be  too  vigilant  and  strict  in  their  investigations 
and  judgments;  but  when  there  is  every  appearance  of  good  faith  and 
correct  management,  executors,  administrators,  tutors,  and  other  fiducia- 
ries, ought  not,  in  the  settlement  of  their  accounts,  to  be  held  to  the 
strickest  rules  of  evidence.  It  cannot  be  expected  that  they  can  always 
have  witnesses  to  their  various  transactions,  and  were  they  obliged  to 
prove  the  signature  to  every  receipt  for  debts  paid,  supplies  purchased, 
or  other  matters,  the  expenses  of  summoning  witnesses,  and  of  their 
attendance;  the  taking  of  depositions,  and  procuring  testimony  generally, 
would  involve  successions  and  the  property  of  minors  in  heavy  and 
oftentimes  unnecessary  expenses."  Succ?ssio}i  of  WiUiam  Franthm, 
8K.  286. 
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If  such  is  the  doctrine  generally,  with  how  much  force  will  it 
apply  to  our  case  ?  I  have  no  reason  to  believe  that  any  imputation 
against  the  memory  of  the  father  will  result  from  tbe  opposition  of  his 
son  to  his  accounts,  but  it  may  not  be  out  of  place  that  tbe  Court  should 
see  in  what  estimation  Dr.  Peniston  was  held  by  those  who  knew  him 
best.  Madame  Avart,  from  whom  the  opponent  has  obtained  every  dollar 
he  now  possesses,  was  the  adopted  mother  of  Amelie  Daplantier,  and 
had  married  her  to  Dr.  Peniston .  They  lived  together.  Madame  Avart 
continued  to  reside  with  the  doctor,  even  after  the  death  of  her  adopted 
child,  and  remained  with  him  till  the  day  she  died.  She  had  made  her 
last  will  in  1845,  and  had  appointed  Mr.  Canon  her  testamentary  execu- 
tor. In  the  year  1851,  she  issued  four  promissory  notes  to  the  order  of 
Dr.  Peniston,  amounting  to  the  sum  of  fifty  thousand  dollars,  all  dated 
the  same  day,  20th  April,  1851. 

This  was  clearly  a  donation,  which,  however,  the  donee  has  never  used; 
the  notes  were  found  among  his  papers  after  his  death,  and  are  thus 
described  in  the  inventory:  **rour  promissory  notes  for  the  sum  of 
twelve  thousand  five  hundred  dollars  eacL,  drawn  by  Veuve  Louis  Avart, 
dated  the  20th  April,  1851,  and  made  payable  to  the  order  of  said  deceased, 
in  one,  two,  three  and  four  years,  respectively,  after  date.*' 

On  the  14th  June,  1851,  not  quite  two  months  after  the  making  of  the 
fifty  thousand  dollars  notes,  Madame  Avart  made  a  codicil  to  her  testa- 
ment, and  appointed  M.  I?eniston  her  testamentary  executor,  with  fall 
seizin. 

Such  were  the  evidences  of  high  regard  bestowed  by  Madame  Avart, 
which,  combined  with  the  presumptions  drawn  from  nature  and  from 
law,  will  give  to  the  deceased  father  fair  standing  in  the  unexpected 
assault  sprung  upon  his  memory. 

That  there  may  be  inaccuracies  and  unimportant  flaws  in  the  account  left 
by  the  tutor,  I  am  not  prepared  to  contest.  If  there  be  any,  the  Court 
will  correct  them.  But,  upon  close  scrutiny  and  general  comparison,  the 
account  will  be  found  correct  in  its  main  features. 

Mr.  Peniston,  as  the  executor  of  Mrs.  Avart,  presented  a  tableau  of  the 
estate  on  the  10th  of  June,  1856. 

From  that  day,  he  became  seized  of  the  clear  residue  of  the  succession 
as  tutor  of  his  son. 

This  residue  was  cLissified  as  follows,  viz  : 

Real  estate,  appraised  at $90,676  00 

Slaves  unsold,  do 3,300  00 

Cash  in  Bank 474  30 

Bills  receivable 1,017  00 

Claims  inventoried 31  25 

896,098  55 
This  was  the  fuU  measure  of  the  estate  to  be  adminiBtered  by  the  father 

for  the  use  of  his  son. 
Now,  by  reference  to  the  yarioiis  2^roces-verbals  of  sales,  we  will  at  once 

determine  how  much  the  real  estate  and  the  slaves  were  sold  for. 
The  real  estate  was  sold  under  two  separate  orders  of  Court;  the  first 

by  Julian  Neville,  and  the  other  by  Beard  &  Co.    The  prooes-verbals  of 
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these  auctioneers  were  first  introduced  by  the  opponent;  and  duplicates 
were  afterwards  offered  by  Lallande's  counsel.  This  will  explain  how 
there  are  four  proces-tei^hals  in  proof,  when  in  fact  there  were  only  two 
sales. 

The  slaves  were  sold  by  Gardner  Smith. 

There  is  also  in  evidence  onoiYiev proces-vfnbal  of  a  sale  made  by  Vignie, 
but  this  was  a  sale  mr4.de  during  the  liquidation  of  the  succession,  and 
was  included  in  the  tableau.  So  that  it  has  no  connection  with  the 
tutorship. 

Let  us  sum  up  the  proceeds  of  the  several  sales,  viz: 

By  first  sale  of  real  estate,  as  per  proces-verbals 925,140  00 

By  second  sale  of  real  estate,  as  y&t  j)roceS'terhals 83,820  00 

By  sale  of  slaves,  as  per  proces-verbals 4,545  00 

3113,505  00 

Here  is  then  the  entire  amount  of  the  gross  proceeds  of  the  Avart 
estate,  which  the  tutor  has  received  for  his  son.  If  we  turn  to  that  por- 
tion of  his  account  of  tutorship,  headed  ^*  Succession  of  Madame  Avarty'' 
we  find  that  the  minor  is  credited,  after  payment  of  all  administrative 
and  judicial  expenditures  incurred  for  the  liquidation  of  this  vast  estate, 
with  the  net  sum  of  8101,941  99. 

The  margin  for  disbursements  is  shown  to  be  less  than  twelve  thousand 
dollars,  which  is  very  moderate.  The  correctness  of  this  part  of  the 
account  is  therefore  easily  vindicated. 

It  is  true,  the  item  entitled.  Cash  in  Bank  for  $474  30,  was  omitted  in 
the  tutor's  account.     This  is  an  error  the  Court  may  easily  correct. 

As  to  the  two  other  items,  for  bills  receivable,  $1,617  00,  and  for  claims 
inventoried  $31  25,  which  were  not  accounted  for  in  the  tutor's  book, 
the  witness  by  whom  the  omission  was  proved  seems  truly  to  have  ex- 
plained it  in  saying  that  the  items  referred  to  claims  which  perhaps  had 
never  been  collected. 

In  the  other  branch  of  the  account,  headed  **  Succession  of  Madame 
Petiiston,"  there  has  been  no  sale.  This  estate  consisted  in  city  property, 
bearing  monthly  rents.  The  minor  is  here  debited  with  a  balance  of 
$31,038  69.  But  on  the  other  hand,  new  buildings  were  put  up  at  a  cost 
of  twelve  thousand  dollars. 

The  bill  for  repairs,  and  some  of  the  taxes  from  December,  1858,  to 
November,  1862,  a  period  of  about  four  years,  is  proved  by  Dr.  Peniston's 
agent  to  have  amounted  to  the  sum  of  $2,939  87. 

Mr.  Voisin  testifies  he  has  acted  as  agent  for  Dr.  Peniston,  from  the 
1st  July,  1858,  to  the  31st  December,  1862.  During  this  period  of  time, 
he  has  collected  all  the  rents,  and  paid  out  all  the  expenses  upon  the  pro- 
perty. His  book  of  agency,  which  is  in  evidence,  shows  the  following 
result,  viz: 
To  amount  of  expenses  from  1st  July,  1858,  to 

31st  December,  1862 $17,218  68 

By  amount  of  rents  collected  during  the  same 

time $16,481  25 

Balance  due  by  property  situated  in  parish  of 

Orleans 737  43 

$17,218  68    $17,218  68 
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The  Court  will  not  fail  to  notice  that  the  debit  of  the  agent's  book  does 
not  contain  a  single  item  of  personal  expenses,  either  for  Mr.  Feniston  or 
for  his  son,  during  these  four  years.  AU  the  charges  refer  to  taxes, 
insurance,  repairs,  and  new  buildings. 

The  proof  thus  afforded  by  the  agent's  book  for  a  short  term  of  four 
years,  explains  to  a  certain  extent  the  balance  found  by  the  tutor  against 
the  minor. 

The  opponent  seems  to  ask  with  amazement  what  his  father  hasdone  with 
his  revenues.  We  must  turn  him  over  to  Mr.  Voisin,  who  shows  that  all 
his  revenues  for  four  years  were  not  enough  to  pay  the  tutor  for  repairs 
and  improvements  made.  And  will  not  the  opponent  admit  that  his 
father  had  other  expenses  to  incur,  besides  those  for  repairing  his 
houses  and  building  new  ones  for  him  ?  Expenses  of  house-keeping  ; 
wages  of  opponent's  nurses,  for  he  was  an  infant  when  he  lost  his  mother; 
charges  for  supporting,  maintaining  and  educating  him,  according  to  his 
situation  of  fortune;  travelling  expenses,  for  he  indulged  quite  freely  in 
this  luxury;  all  these  very  matcnal  details  inhuman  life,  the  opponent 
appears  to  have  completely  overlooked.  Madame  Avart,  in  her  testament, 
had  said: 

**Je  veux  quo  les  reveuus  de  mes  biens  soient  employes  a  son  entrc- 
tien  et  k  son  education,  (meaning  her  legatee) ;  s'il  y  a  de  Texcedent,  il 
devra  ^tre  place  en  proprietes  foncieres." 

I  take  from  the  testimony  of  Joseph  Lallande  the  following  extract, 
viz  : 

•*  All  the  items  upon  the  debit  side  of  that  part  of  the  account  of  tutor- 
ship, which  is  from  my  own  vouchers,  were  based  upon  receipts  received 
from  Paris,  and  signed  by  opponent,  and  for  money  drawn  there 
by  him." 

Another  witness,  Miss  Armantine  Duplantier,  said  : 

•*  Dr.  Peniston's  son  has  partly  been  raised  here;  has  been  one  year  in 
Georgia,  afterwards  in  Switzerland,  and  afterwards  in  Paris." 

The  opponent,  however,  passed  pretty  cleverly  over  these  matters;  and 
presuming  he  could  do  better  than  his  deceased  father,  ho  has  made  an 
account  of  his  own  invention,  which  he  offered  to  the  District  Judgo  as 
the  one  which  should  have  been  rendered.  Tlie  ^oHy  of  the  author  is 
apparent  upon  every  page  he  has  written.  He  puts  down  all  he  can  rea- 
sonably imagine  must  have  been  collected  for  him;  but  throughout  the 
eighteen  years  embraced  in  the  account,  there  is  not  on  the  debit  side  a 
single  payment  allowed  for  taxes  upon  his  property;  not  one  for  insu- 
rance; not  one  for  repairs;  not  one  for  keeping  the  house  where  he  was 
raised;  not  one  for  his  maintenance;  not  one  for  his  education;  not  one 
for  his  voyages;  not  a  word  is  said  about  the  three  new  buildings  which 
were  put  up  by  the  tutor,  and  have  increased  considerably  the  revenues 
he  now  enjoys ;  nothing  is  said  of  the  sum  of  four  thousand  dollars 
expended  upon  the  tomb  erected  to  his  mother  and  her  benefactress, 
Madame  Avart. 

And  what,  at  last,  makes  the  thing  utterly  ridiculous,  is  the  exhibit 
shown  for  the  year  1848,  where  he  gathers  along  an  amount  of  rent  going 
up  to  $2,232  00,  whilst  his  ingenuity  could  find  only  one  item  of  expen- 
diture to  be  carried  to  the  debit  side,  and  amounting  to  the  sum  of  $175, 
for  the  whole  year  round, 
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And  in  this  way  the  opponent  has  ran  np  his  own  account  to  the  enor- 
mous sum  of  9199,599  99,  including  interests  from  year  to  yeai*.  Not- 
withstanding the  cleyerncss  displayed,  I  must  confess,  for  the  sake  of 
justice  to  the  other  heir,  his  honor  below  was  right  in  disregflft*ding  it. 

Taliafebbo,  J.  The  controversy  in  this  case  relates  to  a  tutor's  account. 
Thomas  Peniston  died  in  the  latter  pai*t  of  the  year  1862.  He  had  been 
the  natural  tutor  of  his  minor  son,  Joseph  A.  Peniston,  during  a  period 
of  about  eighteen  years.  During  this  time  he  administered  a  large  estate, 
exclusively  the  property  of  the  minor. 

Shortly  after  the  death  of  the  tutor  the  minor  was  emancipated,  and 
required  from  the  executor  of  his  father's  estate  the  rendition  of  an 
account  of  the  tutorship. 

It  appears  that  a  short  time  before  his  decease,  Dr.  Peniston,  father  of 
the  minor,  had  deposited  in  the  hands  of  a  notary  a  number  of  papers 
relating  to  his  business  generally,  and  among  them  the  vouchers  and 
documents  of  various  kinds  having  reference  to  the  tutorship  of  his 
minor  son,  and  intended  the  notary  to  make  out  a  statement  of  the  tutor- 
ship. An  account  was  made  out  accordingly,  which  in  May,  1864,  was  pre- 
sented by  the  executor,  with  accompanying  papers  as  vouchers.  The 
account  was  offered  by  the  minor,  and  as  the  investigation  of  the  subject 
involved  the  examination  of  a  mass  of  papers  relative  to  transactions 
running  through  so  many  years,  the  Court  referred  the  matter  to  audi- 
tors. During  the  time  the  auditors  were  engaged  in  their  functions,  the 
building  in  which  their  labors  were  conducted  took  fire,  and  was  entirely 
destroyed,  and  with  it  the  tutorship  account,  the  oppositions  to  it,  the 
mortuary  proceedings  and  all  the  papers  of  every  kind  connected  with 
the  settlement  in  contemplation  were  consumed. 

In  March,  1865,  on  the  part  of  the  minor,  an  order  was  rendered  direct- 
ing the  executor  to  file  another  account.  To  this  order  he  responded  by 
filing  an  account  identical  as  to  amount  of  indebtedness  of  the  tutor, 
with  the  former,  stating  that  he  was  enabled  to  do  so  from  original  drafts 
of  papers  in  the  hands  of  his  attorney,  but  averred  his  inability  to  render 
any  more  explicit  or  detailed  account.  This  second  account  showing  like 
the  first,  a  balance  due  the  minor  of  864, 135  31  was  offered.  On  behalf 
of  the  minor  an  account  against  the  tutor  was  presented  of  3199,959  26, 
made  up  as  alleged  of  debts,  revenues  and  income  collected,  the  price  of 
property  sold,  and  interest;  the  amount  claimed  being  as  stated,  a  net 
balance  after  allowance  made  for  all  expenses,  outlays,  commissions,  etc. , 
OS  credits. 

The  opposition  was  dismissed,  and  the  opponent  has  appealed. 

We  are  unable  to  concur  with  the  Judge  a  quo  in  the  conclusion,  thnt 
the  account  rendered  by  the  executor  should  be  confirmed.  At  its  first 
presentation  it  was  strenuously  opposed,  and  we  have  no  grounds  to  infer 
that  the  last  evidence  would  have  sustained  it.  Besides,  there  is  not 
wanting  in  the  record  evidence  to  satisfy  us  of  the  probability,  that  the 
estate  of  the  minor  was  not  managed  with  a  scrupulous  regard  to  his 
interests.  How,  in  the  present  state  of  the  controversy  anything  satisfac- 
tory or  conclusive  can  be  arrived  at,  or  how,  under  the  pleadings  and  the 
meagre  proof,  or  rather  no  proof  at  all  in  support  of  the  tutor's  account, 
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any  judgment  can  be  rendered  that  would  do  justice  to  the  pariies,  we 
are  at  a  loss  to  conceive. 

The  casualty  by  which  the  litigants  have  been  deprived  of  written  evi- 
dence, does  not  dispense  them  from  the  necessity  of  sni)plying  it  as  far 
as  possible  by  secondary  evidence. 

We  feel  it  incumbent  upon  us  to  return  the  case  to  the  Court  of  the 
first  instance,  in  order  that  it  may  undergo  further  examination,  with  the 
view  of  adjusting  more  definitely  the  rights  of  the  parties. 

It  is  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  case  be  remanded  to  the  lower  Court  for  further  proceed- 
ings according  to  law,  the  costs  of  this  apx^eal  to  be  sustained  by  the 
succession. 


No.  971.— John  E.  Kino  v.  Huston,  Hubbell  &  Co. 

A  contract,  the  basis  of  which  is  Confederate  notes,  will  not  be  enforced. 

A  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumoni,  J. 
iTL    W7iitak-er,  Felloices  &  Mills,  for  plaintiff  and  appellee.   Clarke  (C  Bayne, 
for  defendants  and  appellants. 

Howell,  J.  This  is- a  suit  by  attachment  to  recover  o/  defendants  a 
sum  of  money  alleged  to  have  been  received  by  them  on  or  about  the 
16th  of  April,  1862,  from  Messrs.  Soery  &  Gore,  in  Memphis,  Tenn.,  to 
be  delivered  to  plaintiff  in  this  city. 

The  answer  is  a  general  denial. 

It  appears  from  the  evidence,  that  on  the  2d  or  3d  June,  1862,  Soery  & 
Gore,  at  Memphis,  entrusted  to  one  of  the  defendants  a  lot  of  Confederate 
notes,  to  be  delivered  to  plaintiff  in  New  Orleans,  for  which  the  following 
receipt  was  given  : 

**  Received,  Memphis,  Tenn.,  1862,  of  Soery  &  Gore,  thirty-eight  hun- 
dred and  ninety-two  dollars  and  fifty-two  cents  in  Confederate  notes, 
which  amount  we  are  to  deliver  to  John  E.  King,  at  New  Orleans. 

(Signed)  Hubbell,  Huston  &  Co." 

A  portion  of  this  amount  was  delivered  to  plaintiff  in  September,  1862, 
through  the  agents  of  the  defendants  here,  and  the  balance  is  claimed  in 
this  suit,  for  which  plaintiff  obtained  judgment,  and  defendants  have 
appealed. 

On  a  motion  for  a  new  trial  in  the  lower  Court,  the  defendants,  among 
other  grounds,  urged  that  the  obligation,  if  any  exists,  arises  out  of  a 
consideration — Confederate  notes — void  in  law,  and  cannot  be  enforced. 
As  has  been  so  frequently  held  by  this  Court,  this  defence  must  prevail. 
It  is  unnecessary  to  notice  other  points  raised  and  elaborately  argued. 

It  is  therefore  ordered,  that  the  judgment  aj^pealed  from  bo  reversed, 
and  that  there  be  judgment  in  favor  of  defendants,  with  costs  in  both 
courts. 
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No.  1253.— Abat  &  Gemereb  et  als.  v.  Eheline  J.  Penny  et  als.        "19 

A  mortcaffe  wan  executed  bv  Mrs.  K.  J.  Penny  in  1857.  fw  $8»000  on  real  estate,  in  faror  of  Lobit  <fc  Vk.  289 
Charpentier.  commiMion  merchanta,  for  the  purpose  of  securing  and  covering  advances  made,  *^  ^^1 
and  to  b?  made  by  said  commercial  bouse,  for  tho  benefit  of  the  plantation  of  Mrs.  E  J. 
Penny;  after  tho  execution  of  the  mortgage,  tho  commercial  houre  of  Lobit  A  Charpcntier 
vras  changed  by  tho  addition  of  new  partim,  and  styled  Lobit.  Charpentier  A  Co;  in  the 
year  1882,  Mrs.  £  J.  Penny  executed  three  promissory  notes  in  favor  of  tho  new  firm  of  Lt>bit. 
Charpentier  Jt  Co:  the  holder  of  the  notes  brings  suit  to  recover  tho  amount,  and  claims  tho 
benefit  of  the  mortgage  in  favor  of  tho  old  firm,  executed  in  1857:  //«/<^— That  the  addition  of 
another  party  in  the  firm  dissolved  the  old  firm,  in  whoso  favor  the  mortgage  was  executed,  and 
created  a  new  firm,  in  whose  favor  the  notes  were  given,  and  tba  new  firm  could  not  avail  them- 
i'(*lvcs  of  tho  mortgage  given  in  favor  of  the  old  firm. 

In  a  revocatory  action,  where  no  allegation  of  insolvency  is  mado  in  tho  petition,  evidence  cannot  bo 
i  n  t  roduced  to  prove  th  e  f act. 

AVithout  the  allegation  and  proof  of  insolvency  tho  revocatory  action  cannot  be  maintained. 

APPEAL  from  the  District  Court,  Parish  East  Baton  Rouge,  Posey,  J. 
Fart'ot  &  Lamon^  for  plaintiffs  and  appellees.  Dunn  eft  Hen'oUf  for 
defendants  and  appellants. 

Labauve,  J.  This  suit  is  brought  to  recover  from  Mrs.  Emeline  J. 
Penny,  the  sum  of  $8,500,  with  interest,  and  a  mortgage  on  her  planta- 
tion, and  to  annul  a  judgment  obtained  on  tho  24th  November,  18(>5,  on 
confession,  in  favor  of  Mrs.  Jane  E.  Scott,  against  the  said  Mrs.  Emeline 
J.  Penny  for  311,081,  with  eight  per  cent,  interest  per  annum,  and  with 
a  mortgage  on  said  plantation,  on  the  ground  that  said  judgment  was 
null  and  void,  and  rendered  in  fraud  of  petitioners'  rights;  and  an  execu- 
tion, having  issued  on  said  judgment,  plaintiffs  obtained  an  injunction 
to  arrest  the  sale. 

On  the  4th  March,  1852,  Mrs.  E.  J.  Penny  mortgaged  her  said  planta- 
tion to  Bogart,  Foley  &  Avery,  to  secure  the  payment  of  $7,000,  evidenced 
by  her  two  notes,  one  due  4th  February,  and  the  other  4th  March,  1853, 
each  for  $3,500. 

On  the  7th  April,  1855,  the  said  Mrs.  Penny  mortgaged  the  same  pro- 
l>erty  to  said  Mrs.  Jane  E.  Scott  for  $2,206,  evidenced  by  her  note,  paya- 
ble one  year  after  date. 

On  the  30th  January,  1857,  the  said  Mrs.  Penny  mortgaged  the  same, 
and  other  property,  to  the  firm  of  Lobit  &  Charpentier,  to  secure  said 
firm  for  advances  to  be  made  to  her  by  said  firm,  to  the  amount  of  $8,000, 
to  carry  on  her  said  plantation. 

The  mortgage  in  favor  of  Bogart,  Foley  &  Avery,  and  Mrs.  Jane  E. 
Scott,  were  respectively  reinscribed  on  the  14th  and  16th  of  October, 
1865. 

The  judgment  in  favor  of  Mrs.  Jane  E.  Scott  was  rendered  upon  tho 
the  notes  and  mortgage  in  her  favor,  and  also  upon  the  notes  and  mort- 
gage in  favor  of  Bogart,  Foley  &  Avery,  which  had  been  transferred  to 
her  by  said  mortgage  creditors. 

Mrs.  Jane  E.  Scott  answered  by  a  general  denial  of  all  the  allegations 
set  forth  in  the  petition.  Admitted  that  she  was  a  judgment  and  mort- 
gage creditor  of  said  Mrs.  Penny,  and  that  said  amount  was  justly  duo 
her.  She  prayed  that  the  injunction  be  dissolved,  with  general  and  special 

damages. 

37 
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The  District  Court,  after  hearing  the  evidence,  decreed  that  the  judg- 
ment in  the  case  of  Mis,  Jane  E,  Scotl  v.  Einellne  ./.  Penny ^  No .  627, 
in  so  far  as  the  mortgages  were  therein  recognized  to  have  rank,  the  one 
from  the  4:th  March,  1852,  and  the  other  from  the  7th  April,  1855,  be 
annulled  and  revoked;  that  it  be  so  amended  as  to  give  the  mortgages 
rank,  the  one  from  the  14th  October,  1865,  and  the  other  from  the  16th 
October,  1865;  and  that  the  land  be  seized  and  sold  to  pay  plaintiflfs'  debt, , 
interests  and  costs.  That  the  defendant,  Emcline  J.  Scott,  wife  of  D. 
H.  Penny,  pay  said  plaintiffs  the  amount  claimed  by  them,  with  the 
interest.  That  the  petitioners'  rights  of  mortgage  upon  the  land  be 
recognized  to  date  from  the  30th  January,  1857,  and  the  injunction  dis- 
solved, and  the  defendants  to  pay  all  the  costs  of  suit. 

The  defendant,  Mrs.  Jane  E.  Bcott,  judgment  creditor,  alone  appealed. 
The  judgment  debtor,  Mrs.  Penny,  did  not  appeal,  and  is  not  before  ub. 

There  are  several  bills  of  exceptions  taken  to  the  opinion  of  the  Court 
below,  but  the  view  we  have  taken  of  the  case,  makes  it  unnecessary  to 
pass  upon  them,  except  one  which  will  be  noticed  hereafter. 

The  first  question  that  is  presented  is  :  Does  the  mortgage,  executed 
by  Mrs.  Penny,  on  the  30th  January,  1857,  in  favor  of  the  firm  of  Lobit 
k  Charpenticr,  to  secure  said  firm  for  all  allowances  or  acceptances  to  be 
made  to  her  to  the  amount  of  $8,000,  cover  and  secure  the  notes  sued 
upon,  and  executed  by  said  Mrs.  Emeline  J.  Penny,  on  the  1st  February, 
1802,  the  12th  February,  1862,  and  the  1st  March,  1862,  all  payable  to  the 
order  of  Lobit,  Charpentier  &  Co.  ? 

We  are  of  opinion  it  does  not. 

The  evidence  shows  that  one  A.  Testrou  became  a  partner,  and  made 
the  company;  from  that  moment  the  old  firm  was  changed,  and  became 
a  new  one,  with  different  parties,  interest  and  liabilities;  the  creditors 
and  debtors  of  the  old  firm,  were  not  so  of  the  new  firm,  and  vice  veisa. 
It  was  two  different  houses  in  contemplation  of  law;  creditors  of  the  old 
firm  could  not  have  pleaded  compensation  against  a  debt  duo  the  new 
firm.  Suppose  Mrs.  Emeline  J.  Penny  held  notes  of  the  old  firm,  and 
this  suit  were  brought  against  her  by  Lobit,  Charpentier  &  Co.,  in  lieu  of 
the  plaintiffs,  she  could  not  have  opposed  the  plea  in  compensation. 
Bit's  V.  Fishf^r,  10  A.  479,  482. 

We  have  concluded  that  the  plaintiffs  have  no  mortgage. 

The  second  question  is  relative  to  the  avoidance  of  the  judgment  by 
the  revocatory  action. 

On  the  trial  of  the  case  below,  plaintiffs  offered  in  evidence  an  extract 
from  the  assessment  roll,  to  show  the  value  of  Mrs.  Penny's  property,  to 
establish  insolvency:  to  which  evidence  Mrs.  Scott's  counsel  objected,  on 
the  ground  that  there  was  no  allegations  in  the  petition  under  which 
such  testimony  was  admissible,  the  Court  overruled  the  objection,  and 
admitted  the  evidence;  a  bill  of  exception  was  taken  to  the  ruling  of  the 
Court. 

We  believe  the  Court  erred. 

.  In  actions  of  this  kind,  the  allegation  and  proof  of  insolvency,  is  most 
essential,  without  which  the  revocatory  action  cannot  be  maintained. 
The  evidence  should  have  been  rejected. 

It  was  incumbent  on  the  plaintiffs  to  allege  md  prove  that  Mrs.  Penny 
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was  in  insolvent  circumstances,  when  she  consented  to  these  proceedings, 
to  the  knowledge  of  Mrs.  Scott,  the  judgment  creditor. ' 

Nowhere  in  the  petition,  or  in  the  record,  are  there  such  allegations 
or  proof.  4  L.  256,  250.  4  R.  408,  438.  10  L.  363.  0.  C.  Art.  1973,  79, 
80.  12  R.  141.  11  L.  419.  6  An.  87.  The  solvency  and  insolvency 
mast  be  alleged  and  proved  as  required  by  Article  1980  of  the  Civil 
Code. 

We  are  of  opinion  that  the  plaintiffs  have  failed  to  make  out  their  case 
in  their  revocatory  action  against  Mrs.  Jane  E.  Scott,  in  not  proving  the 
insolvency  of  Mrs.  Penny,  and  knowledge  thereof  in  Mrs.  Jane  E.  Scott. 

We  think  that  this  case  does  not  require  damages,  as  the  jadgmout 
bears  eight  per  cent,  interest. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from, 
so  far  as  it  concerns  and  affects  Mrs.  Jane  E.  Scott  in  the  revocatory 
action,  be  annulled  and  avoided,  leaving  in  force  the  personal  judgment 
rendered  against  Mrs.  Emeline  J.  Penny  in  favor  of  plaintiffs.  It  is  fur- 
ther ordered  and  decreed,  that  the  revocatory  action  brought  to  annul 
the  judgment  and  the  mortgage  in  favor  of  Mrs.  Jane  E.  Scott  be  dis- 
missed, as  in  case  of  nonsuit.  It  is  further  ordered  and  decreed,  that  the 
injunction  be  dissolved,  the  plaintiffs  and  appellees  to  pay  costs  of  this 
appeal. 
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No.  1314. — ^Jean  Bethangofrt  r.  Nathan  SfEPiiEXfi.  **_^l 

Plaintiff  enjoins  an  order  of  aeizure  and  sale  sued  out  by  defendant.  The  injunction  i»  dinnissed  oil 
a  rule  taken  by  defendant,  and  plaintiff  appeals  without  malcing  the  surety  on  li is  injunction 
bond  a  party  to  the  appeal;  IMd—Thhi  the  surety  is  a  party  to  the  suit,  having  an  interest  tliat 
the  jttdirment  appealed  from  remain  undisturbed,  and  should  be  made  a  party  to  the  appeal. 

Where  the  record  of  appeal  showbthat  the  judgment  of  the  lower  Court  was  not  signed,  tlio  appeal 
will  be  dismissed. 

The  torms  of  the  District  Courts  of  New  Orleans  were  fixed  by  the  act  of  March  20th.  \i^,  from  the 
first  Monday  of  November  until  the  last  Monday  of  July. 

A  motion  to  dismiss  an  appeal,  because  the  transcript  does  hot  contain  certain  ovidcnco,  will  not  be 
maintained,  where  the  transcript  does  not  show  that  such  evidence  was  adduced. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duphnlin-,  J. 
A,  Robert,  for  plaintiff  and  appellant.  Ilomor  &  Benedict,  for  defen- 
dant and  appellee. 

Hyman,  G.  J.  Plaintiff  obtained  an  injunction  prohibiting  the  defen- 
dant and  the  sheriff  from  selling  a  lot  of  ground  under  an  execution  in 
the  case  of  Nathan  Slephens  v.  Mr.  arid  Mrs.  Decheaux. 

Defendant  obtained  a  rule  on  plaintiff  to  show  cause  why  the  in  junction 
should  not  be  dissolved  with  damages,  and  on  the  trial  of  the  rule  tlio 
District  Judge  made  it  absolute,  and  dissolved  the  injunction,  with 
damages. 

This  judgment  was  signed  on  the  28th  January,  1867. 

On  the  30th  January,  1867,  the  plaintiff  appealed  from  this  judgment, 
without  making  the  security  on  his  bond  for  injunction  a  party  to  the 
appeal,  whom  the  law  declares,  in  such  a  case  as  this  is,  a  party  plaintiff 
in  the  suit. 
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Defendant  has  filed  a  motion  to  diHmias  this  appeal  on  varions  grounds, 
one  of  -which  is,  that  all  parties  in  interest  have  not  been  made  parties  to 
the  appeal. 

It  is  apparent  that  the  secunty  on  the  injunction  bond,  who  is  a  party 
to  this  suit,  has  an  interest  that  the  judgment  appealed  from  should 
remain  undisturbed;  and,  therefore,  he  should  have  been  made  a  party 
to  the  appeal. 

On  the  30th  January,  1867,  the  District  Judge  rendered  judgment,  dis- 
missing the  suit,  and  omitted,  as  the  transcript  shows,  to  sign  the  same. 

On  the  1st  February,  1867,  plaintiff  and  his  security  obtained  on  motion 
in  open  Court  an  order  to  appeal  from  the  judgment  of  the  28th  January, 
1867,  and  the  unsigned  decree  of  the  Court  dismissing  the  suit. 

A  judgment  dismissing  a  suit  is  a  final  judgment,  and  final  judgments 
must  be  signed  by  the  Judge.  Without  his  signature  they  are  not  judg- 
ments, and  have  no  effect,  and  of  course  cannot  be  appealed  from.  It  i.s 
only  from  judgments,  final  or  interlocutoiy,  working  irreparable  injury, 
that  appeals  are  taken. 

The  defendant  has  also  filed  a  motion  lo  dismiss  the  appeal  taken  on 
Ist  February,  1867.  The  first  ground  for  dismissal  is,  because  the  bond 
given  for  appeal  is  not  sufficient  in  amount  to  warrant  a  suspensive 
appeal. 

If  the  bond  be  sufficient  in  amount,  either  for  a  suspensive  or  devolu- 
tive appeal,  the  appeal  cannot  be  dismissed  on  this  ground. 

The  bond  is  given  for  $1,200,  the  amount  fixed  by  the  Judge  in  his 
order  for  appeal.  This  amount  covers  the  cost  of  suit,  and  therefore 
the  bond  is  sufficient  in  amount  for  a  devolutive,  if  not  for  a  suspensive 
appeal. 

The  second  ground  is,  that  the  appeal  was  taken  at  a  different  term  of 
the  Court  from  that  in  which  the  judgment  was  rendered,  and  that 
appellant  should  have  proceeded  by  petition  for  appeal,  and  given 
citation. 

A  party  may,  by  motion,  obtain  from  the  Court,  an  order  for  appeal 
from  a  judgment,  at  the  same  term  of  the  Court  in  which  the  judgment 
was  rendered.  "When  he  does  so,  he  is  not  required  to  present  a  petition 
for  appeal,  nor  is  he  bound  to  have  citation  or  notice  of  appeal  served  on 
the  appellee. 

The  question  then  is,  whether  the  appellant  obtained  the  order  for 
appeal  at  the  same  term  of  the  Court  in  which  judgment  was  rendered. 

The  act  relative  to  the  District  Courts,  for  the  parish  and  city  of  New 
Orleans,  of  March  29th,  1865,  declares  that  the  District  Courts  of  New 
Orleans,  shall  be  opened  from  the  1st  Monday  of  November  to  the  last 
Monday  of  July.  This  act  repeals  all  other  provisions  of  law  on  the  same 
subject-matter. 

What  were  the  terms  of  the  District  Courts  of  New  Orleans  before  the 
passage  of  this  act  it  is  needless  for  the  purposes  of  the  motion  to  enquire ; 
for  by  the  act  their  terms  were,  when  the  api^eal  was  taken,  from  the  Ist 
Monday  of  November  to  the  last  Monday  of  July. 

The  order  of  appeal  was  granted  in  the  term  in  which  judgment  was 
rendered. 

The  third  and  last  ground  for  dismissal  is,  that  the  transcript  does  not 
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bontain  certain  evidence  which  appellee  declares  was  introduced. 

The  transcript  does  not  inform  ns  that  such  evidence  was  adduced. 

It  is  decreed  that  the  appeal  taken  by  plaintiff  on  the  30th  January, 
1867,  be  dismissed  ;  that  the  appeal  taken  by  j^laintiflf  and  his  security 
from  the  unsigned  judgment,  decreeing  the  dismissal  of  the  suit,  be 
dismissed. 

That  thus  far  the  motion  of  appellee  to  dismiss  be  sustained,  and  that 
in  other  respects  it  be  overruled. 


No.  75G. — Adele  E.  WESTHOiiXZ,  Widow  of  David  Smith,  r.  H.  Wilmam 

WeSTHOIjTZ. 

Hoirs  entitled  only  to  the  residuum  of  a  succession,  should  not  interfere  to  take  property  out  of  the 
hands  of  the  administrator  until  the  debts  and  charges  of  the  succession  are  paid,  and  the  final 
account  of  the  administrator  homologated. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thoinna,  J. 
Roselius  &  Philips t  and  C  E.  ScJpnidt,  for  appellee.  Durani  <&  Hor- 
n(/i\  and  C.  Redmond^  for  appellant. 

Ilsley,  J.  The  plaintiff,  one  of  the  children,  and  legal  heirs  of  lilrs. 
Elizabeth  Betaud,  deceased,  has  instituted  against  her  co-heirs  and 
co-proprietors,  the  present  suit  for  a  partition  of  certain  parcels  of  real 
estate,  found  in  the  succession  of  the  said  Elizabeth  Eetaud. 

The  only  party  in  interest,  who  interposed  an  objection  to  the  partition, 
was  Guillaume  Retaud,  acting  as  the  natural  tutor  of  his  minor  child, 
and  for  himself  as  entitled  to  the  usufruct  of  the  property,  to  be  divided 
under  a  clause  in  the  marriage  contract  between  the  deceased  Elizabeth 
and  himself. 

He  filed  in  Court  exceptions  to  the  plaintiffs'  action,  which,  after  argu- 
ment of  counsel,  were  overruled,  and  he  subsequently  filed  an  answer,  in 
which  reserving  the  benefit  of  his  exceptions,  he  claimed  the  usufruct 
of  the  whole  of  the  estate  of  his  deceased  wife,  and  opposed  a  partial  par- 
tition, on  the  ground  that  the  sale  of  real  estate  must  be  made  at  a  great 
sacrifice;  whereas,  if  the  estate  were  liquidated  it  would  be  easy  to  effect 
a  partition  in  kind,  as  the  eventual  share  of  each  heir  would  then  be 
known. 

On  the  merits,  the  District  Court  decreed  a  partition  of  the  property 
by  licitatlon,  and  one-seventh  part  of  the  proceeds  of  the  sale  was  ordered 
to  be  delivered  to  Retaud,  as  usufructuary,  on  his  furnishing  bond  and 
security  according  to  law.  From  this  judgment  Retaud,  acting  as  tutor, 
and  in  his  individual  capacity,  and  Louis  Dupurres,  under-tutor,  have 
appealed. 

The  grounds  of  Rctaud's  exceptions  were  in  substance  : 

1 .  That  a  partial  partition  of  a  succession  is  unknown  to  our  law,  and 
if  it  can  be  ordered,  it  can  only  be  done  by  reason  of  some  extraordinary 
circumstances  and  peculiar  urgency,  of  which  the  petition  fails  to  make 
any  mention. 
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2.  That  the  succession  is  still  nndcr  admiuistration,  and  that  the  heirs 
have  not  been  put  in  possession,  and  that  tiie  rights  of  Guillaume  Betand, 
as  universal  usufructuary  under  the  marriage  contract  with  the  deceased, 
ascertained  or  determined,  and  that  the  litigation  pending  between  said 
Betaud  and  the  administrator  in  the  Sixth  District  Court,  and  the 
appeal  therefrom,  constitutes  a  bar  to  this  action. 

3.  That  theunder-tutor  of  Ketaud*s  minor  daughter  is  a  necessary  party 
to  this  suit,  and  also  the  administrator  to  the  succession. 

4.  That  quoad  the  minor  heirs  of  the  deceased  a  family  meeting  is 
required  to  support  the  demand  for  a  partial  partition. 

It  is  only  necessary  to  examine  one  of  the  grounds  of  Betaud*s  excep- 
tion, which  is,  that  a  partition  of  property  found  in  a  succession  and 
under  administration,  cannot  be  provoked  by  the  heirs. 

It  is  unquestionably  the  legal  right  of  the  heirs  of  a  deceased  person 
to  claim  the  partition  of  property  inherited  by  them,  and  it  is  not  neces- 
sary that  the  co-heirs  or  the  party  commencing  the  action  should  be  in 
actual  possession  of  the  succession  or  of  the  thing  to  be  divided.  C.  C. 
1243.  But  it  is,  nevertheless,  irregular,  that  heirs,  some  of  whom  arc 
beneficiary,  who  are  only  entitled  to  the  residuum  of  a  succession,  should 
interfere  with  the  administration,  and  take  the  property  out  of  the 
administrator's  possession,  until  all  the  debts  and  charges  of  the  succession 
are  paid,  and  the  final  account  of  administration  homologated.  It  is 
impossible  to  ascertain  from  the  mortuaria  of  the  succession  on  file  in  the 
suit  what  is  the  condition  of  it;  and,  although  from  the  fact  that  the  ad- 
ministratrix, but  in  her  own  name  only,  is  the  plaintiff  in  the  partition  suit, 
it  is  probable  that  the  incumbrances  interpose  no  obstacle,  still  the  pre- 
sumption is  not  a  legal  one,  and  is  not  entitled  to  any  weight. 

The  heir,  who  makes  opposition,  has  an  interest  in  having  the  succession 
liquidated  according  to  law,  and  his  exception  therefore,  must  bo 
sustained. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and  the  suit  bo 
dismissed  at  the  costs  of  the  plaintiff  and  appellee. 


No.  1386. — T.  C.  TwiciiELL  t?.  Bernard  Avegxo. 

The  plaintiff  died  while  the  suit  was  pending  in  the  lower  Coart.  The  widow,  in  her  own  right,  and 
as  tutrix  to  her  minor  child,  and  the  other  children  w  heir»,  were  made  parties  to  the  suit,  and 
judgment  was  rendered  in  their  favor.  Defendant  appeals,  and  gives  bond  in  favor  of  the  widow 
ia  her  own  right,  and  as  tutrix  of  her  minor  children,  naming  not  only  the  minois  but  those  ni 
ago:    7/cA2— That  the  children  of  age  were  not  made  parties  to  the  appeal. 

The  Supreme  Court  will  take  no  notice  of  document«!  not  making  a  part  of  the  record  of  appeal. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thtard,  J. 
Cooley  6k  PhiUips^  for  plaintiff  and  appellee.    Diald  <j&  Murphy ^  for 
defendant  and  appellant. 

Labauve,  J.  This  case  is  before  us  on  a  motion  to  dismiss  the  appeal 
on  the  ground  that  all  the  plaintiffs  and  appellees  are  not  made  parties 
to  the  appeal,  the  bond  not  being  given  in  favor  of  all  of  them. 
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The  plaintiff  having  departed  this  life  while  the  case  was  pending 
below,  his  widow  and  heirs  were  made  parties,  and  the  judgment  rendered 
in  their  favor  as  follows: 

The  defendant  was  decreed  to  pay  to  Mrs.  L.  A,  Twichell,  in  her  own 
right  and  as  natural  tutrix  of  her  minor  child,  Jenny  B.  Twichell,  Henry 
T.  Twichell  and  Benjamin  S.  Twichell,  and  Irino  T.  Twichell,  and  her 
husband,  Thos.  J.  Poole,  legal  heirs  of  plaintiff. 

The  bond  is  in  favor  of  Mrs.  L.  A.  Twichell,  in  her  own  right,  and  as 
natural  tutrix  of  her  minor  childrou,  J.  B.  Twichell,  Henry  T.  Twichell 
and  B.  S.  Twichell,  and  to  I.  T.  Twichell  and  her  husband,  Thos  J. 
Poole. 

The  i)leadings  show  that  Mrs.  L.  A.  Twichell  acts  for  herself,  and  as 
natural  tutrix  to  one  of  her  children;  the  others  are  of  age,  and  act  for 
themselves.  The  question  arises  :  Is  the  bond  given  in  that  form,  good 
in  favor  of  the  parties  of  age,  although  executed  in  favor  of  one  as  their 
tutor,  shown  not  to  be  such  by  the  rev-»ord  ? 

We  believe  that  the  bond  is  not  in  favor  of  the  appellees,  who  are  of 
ago  and  represented  as  minors  in  this  bond,  which  is  made  to  a  person 
in  a  capacity  that  docs  not  and  cannot  exist. 

The  appellant  contends  that  ho  has  been  misled  by  a  copy  of  the  judg- 
ment, and  which  he  has  annexed  to  the  record.  We  can  take  nO  notice 
of  documents  not  making  part  of  the  record. 

The  motion  must  prevail. 

It  is  ordered  that  the  appeal  bo  dismissed,  at  appellant's  costs. 


No.  894. — John  A.  Stepjienson  v.  Wm.  S.  Mount  and   Crrx  Bank  of 

Nbw  Orleans. 

PlaintiiT  received  a  letter  informin^c  biin  that  a  draft  drawn  by  tho  steamboat  Magnolia  for  $l,2ro, 
WBb  placed  in  tho  City  Bank  of  New  Orleans  for  collection:  beinf?  the  o^ent  of  the  l)oat,  be  imme- 
diately went  and  paid  the  draft,  and  took  it  up  on  the  samo  day  the  holder  called,  and  the  clerk 
of  tho  bank  paid  him  tho  money,  charging  no  commissions  and  making  no  entries  of  the  transac- 
tion in  tho  books  of  the  bank.  Plaintifl' afterwards  loarnod  that  tho  letter  and  tho  draft  were 
both  forgeries:  lh!d— That  the  action  of  tho  plaintiff  relieved  tho  bank  from  any  liability  which 
may  have  attached  for  receiving  what  was  not  due. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
Roselius  &  Phillpsy   for  plaintiff  and  appellant.     John  Finneijj  for 
defendants  and  appellees. 

Howell,  J.  This  is  an  action  to  recover  back  the  amount  of  a  forged 
draft,  deposited,  it  is  alleged,  in  the  City  Bank  for  collection,  and  paid  by 
plain tifl',  for  the  credit  of  the  acceptor,  on  his  faith  in  the  representations 
of  said  bank,  as  holder,  of  its  genuineness.  The  answer,  besides  a  gene-  . 
ral  denial,  sets  forth  the  circumstances  of  the  transaction,  and  tho  aver- 
ments that  defendants  were  strangers  to  the  bill,  that  without  any  notice 
from  them  plaintiff  voluntarily  came  forward  and  paid  it,  and  that  they 
had  no  intimation,  for  weeks  after  they  paid  over  the  amount  to  the 
holder,  that  it  was  a  forgery. 

Judgment  was  rendered  in  favor  of  defendants,  and  plaintiff  appealed. 

It  appears,  that  on  the  23d  August,  18()5,  a  draft  purporting  to  be 
drawn  by  the  clerk  on,  and  accepted  by  the  captain  of  the  steamer  Mag- 
;iolia,  of  which  plaintiff  wfts  the  agent,  for  §1,200,  payable  ou  that  day  at 
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tho  City  Bank  of  New  Orleans,  was  left  by  a  stranger  at  said  bank,  with 
the  instructions  that,  if  no  one  called  to  pay  it  before  three  o'clock,  it 
should  be  sent  to  a  notary  for  protest;  in  about  ten  minutes  another  per- 
son called,  asked  for  the  draft,  describing  it,  and  paid  it;  in  about  an 
hour  thereafter  the  party  who  had  left  tho  bill  returned,  and  the  money 
was  handed  to  him;  no  entry  of  tho  transaction  was  made  in  tho  books 
of  defendants;  no  stamp,  according  to  custom,  or  endorsement,  was  put 
by  them  on  tho  bill,  which  had  been  laid  on  a  desk  until  it  was  culled  for 
and  paid,  and  then  tho  money  placed  in  the  same  way  until  called  for, 
and  takeu  by  the  person,  who  left  tho  bill.  About  three  weeks  after  t.hiv«, 
plaintiff  called  with  tho  bill  and  a  letter,  addressed  to  him  by  the  clerk  of 
said  steamer,  requesting  him  to  protect  said  bill,  and  stated  that  the 
receipt  of  this  letter  had  caused  him  to  send  and  pay  the  bill ;  but  ho  had 
discovered  both  to  bo  forgeries. 

Under  tho  circumstances,  we  think  tho  action  of  phiintiff  relieved 
defendants  from  any  liability,  which  may  have  attached  for  receiving 
what  was  not  due.  They  wero  passive  in  the  matter,  and  his  conduct  in 
voluntarily  coming  forward,  asking  for,  describing  and  paying  the  bill, 
was  an  assurance  to  them  that  every  thing  was  right,  and  not  having  any 
interest  in  the  bill,  they  were  thereby  warranted  m  paying  over  to  the 
teal  holder. 

Judgment  affirmed,  with  costs. 


No.  1155. — Jean  Marie  Tupeey  v.  Lafitte  and  DEFPWiuiE. 

Where  a  judgment  is  rendered  against  the  membent  of  a  commercial  firm  in  stiil ',  and  one  member 
of  tho  firm  alone  appeals  the  other  members  must  be  made  parties  thereto. 

It  is  immaterial  when  a  motion  is  made  to  dismiss  an  appeal  for  want  of  proper  parties,  as,  for  that 
cause,  it  will  be  ex  oj^Ho  noticed  by  the  Court. 

A  PPEAL  from  tho  Third  District  Court  of  New  Orleans,  Ft'ihircs,  J. 
j\  C,  K  Schmidt,  for  plaintiff  and  appellee.  A.  S.  Ilen-on,  for  defen- 
dants and  appellants. 

Ilsley,  J.  The  appellee  moves  to  dismiss  the  appeal  in  this  case,  be- 
cause one  of  the  defendants  in  the  above-entitled  suit,  who  is  sued  and 
condemned  in  solido  as  a  commercial  partner,  is  not  made  a  party  to  the 
appeal  by  citation  or  otherwise,  nor  is  any  appeal  bond  executed  in  hLs 
favor.  We  held  in  Saux  v.  Lefetre  cD  Co.,  12  An.  757,  that  *'  an  appeal 
from  a  judgment  against  the  two  members  of  a  commercial  firm  in  solido, 
taken  by  one  of  the  partners  only,  must  be  dismissed  because  the  other 
partner  against  whom  the  judgment  was  rendered  should  have  been  made 
a  party  to  the  appeal,  he  having  an  interest  in  maintaining  the  judgment 
to  secure  his  recourse  against  the  appellant  for  his  portion  of  the  debt. 

The  motion  is  resisted  by  the  appellant,  beciaise  it  comes  too  late;  but 
we  have  decided  in  Swear ingen  v.  Mc Daniel,  12  Kob.  205;  Siicce^^sion  of 
Perrij,  4  An.  577;  Robert  y.  Ride,  11  An.  410;  Simmons  \.  His  Creditors, 
12  An.  755,  and  in  12  An.  774  and  801,  that  it  is  immaterial  when  the  mo- 
tion to  dismiss  an  appeal  for  want  of  proper  parties  is  filed,  as,  for  that 
cause,  it  will  be  e:c  officio  noticed  by  the  Court. 

It  is  therefore  ordered,  that  the  appeal  be  dismissed  at  the  costs  of  the 
appellant. 
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No.  502, — H.  Geisek  v.  The  Orescent  Mutual   Insurance  Oompany. 

An  lasuranco  Company  is  liablo  on  a  lire  insuranco  policy  fur  damages  done  to  goods  by  water  oaed 
in  saving  them  from  doistraotion  by  fire. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Whitaker,  J 
CuUtT  t&  Thomas,  J.  Heudeison,  Jr.,  and  James  Fuller ,  for  plaintiff 
and  appellee.     /.  Ad.  Rozler,  for  defendant  and  appellant. 

Hyman,  C.  J.  Plaintiff  sued  defendant  on  its  policy  of  insurance 
against  fire  for  33,00'J  damages  to  plaintiff's  stock  of  boots,  shoes,  etc., 
resulting  from  a  fire. 

The  District  Judge  rendered  judgment  in  favor  of  plaintiff  and  against 
defendant  for  J§1,350,  with  interest. 

The  defendant  has  appealed  from  the  judgment. 

The  defendant,  in  answer,  admitted  that  it  had  insured  the  i)laintiff's 
stock  of  boots,  shoes,  trunks,  etc.,  in  his  store,  for  83,000. 

The  plaintiff's  store  was  in  the  lower  story  of  a  house  on  Poydras 
street,  in  New  Orleans. 

The  upper  story  of  the  house  caught  on  fire,  and  the  goods  of  plaintiff 
were  damaged  by  the  throwing  of  water  on  the  house,  in  the  attempt  to 
extinguish  the  fire. 

The  upper  story  of  the  house  was  burnt  down  by  the  fire,  and  the 
goods  of  plaintiff,  which  were  insured  by  defendant,  would  have  been 
destroyed  by  the  fire  unless  the  water  had  been  thrown  on  the  house  to 
extinguish  it. 

The  defendant  is  bound  by  the  contract  of  insurance  to  indemnify 
plaintiff  for  damages  done  to  his  goods  by  water,  and  in  saving  them 
from  destruction  by  fire. 

The  District  Judge  placed  no  reliance  in  the  evidence  of  the  two  wit- 
nesses, who  testified  as  to  the  quantity  of  goods  plaintiff  had  in  his  store, 
and  as  to  their  value  before  they  were  damaged,  principally  because  he 
was  of  opinion  that  they,  the  witnesses,  differed  in  their  estimate  of  the 
value  of  the  goods  immediately  after  the  fire,  and  at  the  time  they 
gave  their  testimony  in  the  case. 

The  Judge  was  mistaken,  as  regards  the  statements  of  the  two  witnesses. 

They  made  no  estimate  of  the  value  of  the  goods  immediately  after  the 
fire.  They  then  made  a  statement,  not  of  what  was  the  value  of  the 
goods,  but  what  the  goods  actually  cost  the  plaintiff.  On  the  trial  they 
testified  as  to  what  was  the  market  value  of  the  goods. 

We  do  not  think  that  the  two  witnesses  are  not  to  be  believed,  because 
they  could  not  state  in  exact  number,  the  boots,  shoes,  and  ladies  slippers 
that  were  damaged,  or  were  in  plaintiff's  store  when  the  fire  occurred. 

They  were  the  employes  of  x)I:uatiff;  they  worked  diily  in  his  store, 
and  knew  well  the  stock  of  goods  that  plaintiff  had  therein. 

We  see  nothing  in  the  record  that  causes  us  to  doubt  the  veracity  of 
these  witnesses.  No  attempt  has  been  made  to  prove  that  they  are  no 
credible  witnesses. 

38 
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The  evidence  satisfies  us  that  plai^itiff  had  more  than  three  thousand 
seven  hundred  dollars  worth  of  goods  in  his  store,  and  that-his  goods 
therein  were  damaged  to  the  amount  claimed  l)y  him. 

Plaintiff  has,  in  his  answer  to  the  appeal,  asked  that  the  judgment 
of  the  District  Cburt  be  so  amended  as  to  allow  him  judgment  against 
defendant  for  $3,000,  with  legal  interest  thereon  from  judicial  demand. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  so  amended  that  the  plaintiff  recover  of  the  defendant  the  sum 
of  three  thousand  dollars,  with  the  legal  interest  thereon  from  23d  day 
of  October,  1862,  tiU  paid,  and  the  costs  of  suit,  and  that  the  judgment 
of  the  District  Court  thus  amended  be  affirmed. 


No.  921.— Thomas  Vowell  v.  The  Metaikie  Association. 

Plaintiff  was  employed  in  1860  as  Superintendent  of  the  Metairie  Race  Course,  at  a  fixed  salary;  in 
May,  1883,  most  of  the  officers  of  the  Association  left  the  city,  leaving  plaintiff  in  charge  of  trie 
gronnds:  //rM— That  he  is  entitled  to  his  salary  until  the  grounds  were  t«ken  under  full  and  abso- 
lute control  by  the  military  forces,  in  November,  1864. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
Geo.  L.  Bright,  for  plaintiff  and  appellant.     Ogilen  dt  Claiborne^  for 
defendant  and  appellee. 

HowEXiii,  J.  This  is  an  action  on  an  account  for  wages  and  disburse- 
ments, as  superintendent  of  the  Metaiiie  Eace  Course,  from  January 
15th,  1862,  to  November  22d,  1865.  Besides  the  general  denial,  the 
defendants  specially  deny  that  plaintiff  was  ever  superintendent ;  aver 
that  there  was  no  need  of  one  after  April  1862,  the  premises  being  occu- 
pied by  the  military ;  deny  any  contract  with  plaintiff,  and  claim  in 
reconvention  rent  of  the  dwelling  occupied  by  plaintiff  from  January, 
1862,  to  date  of  filing  the  answer,  and  the  price  of  several  cisterns  taken 
by  him. 

Judgment  was  rendered  in  favor  of  plaintiff  for  a  part  of  his  demand, 
and  he  appealed.  Defendants  join  in  the  appeal,  and  ask  a  judgment  iu 
their  favor. 

It  is  shown  that  plaintiff  was  employed  as  superintendent  in  1860,  at  a 
salary  ef  ^2,500  per  annum,  with  the  use  of  the  dwelling  and  garden 
free  of  rent ;  that  his  duties  were  to  keep  the  track  in  order,  prepare  it 
for  the  races,  have  general  care  of  the  premises,  receive  entrance  moneys 
and  make  necessary  disbursements  in  the  performance  of  his  duties  ;  that 
ho  continued  regularly  in  such  employment  until  the  arrival  here  of  the 
national  forces,  about  the  first  of  May,  1862,  when  most  of  the  of&cers 
of  the  Association  left  the  city,  leaving  him  on  the  premises  ;  that  in  June 
or  July  of  that  year,  one  of  the  of&cers  instructed  him  to  remain  and 
protect  the  property  as  long  as  he  could,  nothing  being  said  as  to  com- 
pensation ;  that  in  September  following,  the  grounds  were  taken  as  a 
camp  by  some  of  the  military  forces,  but  not  thus  occupied  constantly  ; 
that  plaintiff  remained  until  November,  1865,  and  did  what  he  could  iu 
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protecting  the  property,  in  which  he  succeeded  only  in  saving  the  dwel- 
ling and  fences  around  it,  and  some  movables  sold  by  him  ;  that  on  23d 
November,  1864,  by  a  military  order,  seventeen- twentieths  of  the  stock 
of  the  Association  were  declared  confiscated,  and  plaintiff  put  in  charge 
of  the  whole  property,  as  keeper,  by  the  military  authorities,  and  ordered 
to  account  to  them ;  his  services  to  be  paid  for  by  the  chief  quartermaster; 
that  on  22d  November,  1865,  two  days  after  his  letter  to  plaintiff,  D.  F. 
Kenner  was  notified  by  the  commanding  general,  that  the  Metairie  Iluce 
Course  was  still  in  the  possession  of  the  military,  and  that  while  such 
possession  continued  the  Association  would  not  be  permitted  to  exercise 
any  acts  of  ownership  over  it. 

From  this  evidence  we  conclude  that  plaintiff  was  in  the  emi)loymeut 
of  the  Association  until  23d  November,  1864,  when  the  military  took  con- 
trol, the  national  troops  having  been  occasionally  camped  on  the  grounds, 
as  the  rebel  forces  had  been  previously.  There  being  no  evidence  as  to 
compensation,  except  the  annual  salary  proven,  we  must  allow  that  sum, 
making  ^7,108  77  for  the  whole  period  ;  during  which  time  he  received 
$3,203  28,  which  must  be  deducted,  leaving  a  balance  due  him  of 
$3,905  49. 

His  charges  for  disbursements  are  not  sustained  by  the  evidence. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  amended 
so  that  plaintiff  recover  of  the  defendant,  the  Metairie  Association,  the 
sum  of  $3,908  49  (instead  of  $1,354  10)  with  legal  interest,  from  23a 
November,  1864,  affirmed  in  other  respects,  with  costs. 


No.  933. —R.  H.  CoLMNs  v.  G.  Sabatieb. 

Doranlt  id  anvTeoeaaary  to  enable  the  holder  of  an  accepted  draft  to  recover  interest  thereon  from  the 

time  it  becomes  due. 
Where  a  party  accepts  neffotiable  paper,  payable  at  no  particular  place,  he  puts  it  out  of  his  ;fowor  to 

make  tender  of  pajnnenc,  and  thereby  deprivee  himself  of  the  right  to  stop  interest. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TMard,  J. 
W.  W,  Handlin,  for  plaintiff  and  appellee.     A,  Grimn,  for  defendant 
and  appellant. 

Hyhan,  C.  J.  Plaintiff  sued  defendant  as  the  acceptor  of  a  draft,  to 
recover  judgment  againet  him  for  its  amount,  with  five  per  cent,  interest, 
from  its  maturity. 

Defendant  denied  that  he  owed  the  interest,  because  of  his  enquiry  to 
find  the  draft  when  it  became  due,  for  the  purpose  of  paying  it. 

The  act  to  regulate  the  rate  of  interest,  passed  in  1855,  (p.  352)  provides 
that  all  debts  shall  have  interest  at  the  rate  of  five  per  cent,  from  the 
time  they  become  due,  unless  otherwise  stipulated. 

By  this  law  no  default  is  necessary  to  enable  the  creditor  to  receive 
interest  of  five  per  cent,  on  a  claim  for  money  from  the  time  it  is  payable 
when  there  is  no  stipulation  for  interest. 

Defendant,  by  accepting  negotiable  paper  payable  at  no  particular 
place,  put  it  out  of  his  power  to  make  a  tender  of  payment  to  the  owner 
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at  its  maturity,  for  by  presentation  only  could  it  be  known  to  him  who 
was  the  owner. 

His  own  act  deprived  him  of  the  rights  of  stopping  interest  at  the 
time  the  draft  became  due. 

The  District  Judge  rendered  judgment  in  favor  of  the  plaintiff,  and 
aguinst  the  defendant  for  the  amount  of  the  draft,  with  interest  at  the 
rate  of  five  per  cent,  from  the  maturity  of  the  draft  till  paid,  and  cost  of 
suit. 

Let  the  judgment  of  the  District  Court  be  affirmed  ;  and  let  the  defen- 
dant, who  is  appellant,  pay  the  cost  of  appeal. 


No.  993. — Chakl£S  D.  Miller  v,  Schneider  &  Zuberbier. 

Factors  cannot  pledge  or  give  in  payment  of  their  own  debts,  property  entrusted  to  them  to  be  dia- 
posed  of  for  their  principal. 

Plaintiff  deposited  brandy  with  Campbell  Jt  Bi.nland,  retail  dealers,  for  sale:  Campbell  &  Bis- 
land  transferred  the  brandy  to  defendants  on  account  of  tbcir  own  indebtedness;  afterwards,  and 
after  being  called  upon  in  the  interest  of  plaintiff,  by  his  agent,  the  factors  entered  the  acoonnt 
on  their  books  as  a  cash  transaction  with  defendants:  i/<-&/— That  the  traniuiction  was  a  tUuioM  *^ 
jxtymenl,  and  not  a  sale,  and  that  defendants  are  liable  to  plaintiff. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
E,  W.  Huntlngiony  for  plaintiff  and  appellee.     Durant  c6  Hoj-nor, 
for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  placed  in  the  hands  of  Campbell  &  Bis- 
land,  retail  grocers,  to  be  sold  by  them  on  his  account,  five  casks  of 
brandy,  for  which  they  gare  their  receipt,  which  reads  as  follows  : 

**  Received,  New  Orleans.  April  18th,  1865,  from  Mr.  Chs.  D.  Miller, 
five  casks  brandy,  to  be  sold  for  three  dollars  per  gallon,  or  for  more,  if 
it  can  be  realized,  or  subject  to  his  order. 

(Signed)  •  Campbell  k  Bisland, 

pp.  Stafford." 

Campbell  &  Bislaud,  being  indebted  to  the  defendants,  transferred  the 
brandy  to  them . 

The  plaintiff  brings  this  suit  against  the  defendants  to  recover  the 
brandy,  or  its  value,  placed  by  him  at  J$637  50.  He  also  prays  judgment 
besides  for  legal  interest  from  judicial  demand. 

The  defendants  put  in  a  general  denial.  The  plaintiff  obtained  judg- 
ment as  prayed  for,  and  the  defendants  have  appealed. 

The  leading  question  in  the  case  is,  did  Campbell  &  Bisland  transfer  of 
the  property  to  Schneider  &  Zuberbier  constitute  a  sale  ?  Campbell  & 
Bisland  quoad  this  transaction  were  factors;  and  factors  cannot  pledge  or 
give  in  payment  of  their  own  debts  property  entrusted  to  them  to  be  dis- 
posed of  for  their  principals.     1  An.  p.  7. 

There  was  evidently  an  effort  to  mistify  the  character  of  the  act  by 
which  this  lot  of  brandy  passed  from  the  custody  of  Campbell  &  Bisland 
into  the  possession  of  the  defendants.  An  *' ominous  conjecture'*  is 
cast  upon  the  fairness  of  the  transaction.  Campbell  &  Bisland  owed 
Schneider  &  Zuberbier  a  thousand  dollars.  A  clerk  of  Campbell  &  Bis- 
land testified  that  when  the  brandy  was  sent  to  the  defendants  they  were 
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charged  with  it,  and  that  afterwards,  he  was  instructed  to  enter  it  as  a  cash 
transaction.  This  was  some  time  in  Jnnc,  1865.  In  Angast  afterwards, 
Campbell  &  Bisland  went  into  insolvency.  Another  clerk  of  that  house 
testified  that  the  brandy  was  sold  to  defendants,  and  that  he  made  out  the 
bills  ;  four  casks  having  been  sold  at  one  time,  and  one  cask  at  another 
time. 

Massey,  a  witness  and  agent  of  the  plaintiff,  testified  that  on  coming 
from  Matamoras  to  New  Orleans,  he  called  on  Campbell  &  Bisland,  and 
f  ropi  the  tenor  of  the  conversation  he  speaks  of  having  with  one  of 
the  clerks,  it  seems  that  the  transfer  of  the  brandy  to  the  defendants  was 
not  communicated  to  him.  He  states  that  a  few  days  afterwards,  he 
ascertained  that  the  brandy  had  been  sold  to  Schneider  &  Zuberbier,  the 
defendants.  That  upon  advice  of  c'ounsel,  he  went  immediately  to  one 
of  the  partners  of  that  firm,  and  notified  him  not  to  pay  Campbell  &  Bis- 
land for  th<)  brandy,  and  received  for  answer  that  they  had  entered  a 
credit  on  their  books  for  it  in  favor  of  Campbell  &  Bisland.  The  witness 
states  that  this  occurred  between  the  18th  and  24th  of  June.  Afterwards, 
on  his  return  to  New  Orleans,  he  states  that  in  an  interview  with  the 
members  of  the  firm  (meaning  the  defendants)  the  one  with  whom  he 
had  previously  communicated,  denied  having  told  witness  that  the  firm 
had  credited  Campbell  &  Bisland* with  the  proceeds  of  the  brandy,  and 
then  asserted  that  he  had  told  witness  they  had  paid  Campbell  &  Bisland 
for  it. 

The  bills  of  sale  of  the  brandy  are  dated  the  one  on  the  21st  June,  and 
the  other  on  the  23d  June. 

A  witness,  on  behalf  of  the  defendants,  swore  that  he  saw  the  bills  paid 
in  money  ;  that  they  were  paid  by  the  bookkeeper  of  Schneider  &  Zuber- 
beir.  The  testimony  of  this  witness,  upon  the  whole,  is  of  that  character 
that  it  cannot  be  considered  entirely  reliable.  One  of  the  clerks  of  Camp^ 
bell  &  Bisland,  who  testified,  being  recalled,  said  he  believed  the  call  of 
Massey,  the  agent,  upon  Campbell  &  Bisland  on  the  subject  of  the  brandy, 
caused  them  to  give  instructions  to  witness  to  make  the  entries  on  the 
broks;  meaning  clearly  the  entry  in  relation  to  passing  the  plaintiff's  pro- 
perty over  to  defendants  ''  as  a  cash  transaction.  *' 

A  careful  perusal  of  the  evidence  leaves  no  doubt  with  us,  that  the 
transaction  was  a  daiion  en  payment,  and  not  a  sale. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  bo  affirmed,  with  costs  in  both  courts. 


No.  988.— S.  M.  Habt  v.  S.  Adleb.  ^J  fgl 

The  Conri  will  not  give  judgment  for  the  return  of  the  price  paid  for  goods,  on  account  of  the  non* 
deliveiy  by  defendant,  until  plaintiff  seeks  to  annul  the  contract  for  noncompliance  by  the  de- 
fondant  with  it«  provisions. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
P.  H.  Morgan  and  John  K  New,  for  plaintiff  and  appellee.     Edward 
Phillips,  for  defendant  and  appellant. 


?02  SUPREME  OOUHI?  OF  LOtJiSlANA. 


Hart  V.  Adier. 


Hyman,  C.  J.  Plaintiff  instituted  suit  to  recover  from  defendant  the 
price  that  he  paid  to  defendant  for  five  bales  of  cotton,  sold  by  defendant 
to  him  on  the  plantation  of  D.  G.  Kelboume. 

Judgment  was  rendered  against  defendant,  and  he  has  appealed. 

A  bill  of  exception  was  taken  by  defendant  to  the  ruling  of  the  Court, 
admitting  the  testimony  of  J.  F.  Hayden  taken  under  commission. 

The  ground  of  objection  to  the  admissibility  of  the  testimony,  was 
that  Hayden  was  an  interested  witness. 

Hayden^s  testimony  disclosed  that  he  was  the  agent  of  plaintiff  in 
buying  the  cotton  from  defendant ;  that  defendant  knew  that  he  wuk 
acting  for  plaintiff ;  that  he  was  interested  at  the  time  of  the  purchase  of 
the  cotton,  but  that  when  ho  gave  his  evidence,  he  was  not  interested 
directly  or  indirectly  in  the  result  of  this  suit. 

What  his  interest  was  we  are  left  to  conjecture;  but  it  is  not  material 
what  that  interest  was,  since  it  had  ceased,  and  without  being  interested 
he  was  a  competent  witness,  and  the  Court  properly  ruled  in  admitting 
his  testimony. 

The  agent  taking  a  receipt  in  his  own  name  for  money  expended,  would 
not  disqualify  him  as  a  witness  for  his  principal. 

And  their  objection  was  made  to  Hay  den's  testimony,  on  the  ground 
that  his  evidence  is  inadmissible  under  the  pleadings,  because  of  contra- 
diction to  the  allegations  of  plaintiff's  petition. 

The  reply  to  this  objection  is,  that  we  do  not  discover  that  any  part  of 
his  evidence  contradicts  plaintiff's  allegations. 

There  is  no  evidence  that  defendant  had  not  the  cotton  on  Kelburne*s 
plantation,  neither  is  there  proof  that  defendant  has  been  put  in  default  for 
the  delivery  of  the  cotton,  and  default  is  a  prerequisite  to  the  right  of 
plaintiff  to  recover  the  price  paid  by  him. 

Until  plaintiff  seeks  to  annul  the  contract  for  non-compliance  of  defen- 
dant with  the  contract,  on  being  put  in  default,  we  cannot  restore  to  him 
the  price.     See  9  Robinson's  Reports  52;  2  An.  Rep.  392;  Civil  Code,  1906. 

It  is  decreed,  that  the  judgment  in  this  case  be  reversed,  and  that  there 
be  judgment  against  the  plaintiff  and  in  favor  of  the  defendant,  as  in 
case  of  nonsuit,  with  costs  in  both  courts. 


No.  960.— A.  M.  E.  Church  v.  N.  Duru  et  ak. 

Where  the  buildinir  oominitto©  of  a  corporation  sell  the  corporate  property  to  the  builder,  in  HqnidA  • 
tionof  his  claim,  without  special  authority  so  to  do.  the  sale  will  be  declared  null.  The  under- 
taker will,  however,  be  allowed  what  remained  unpaid  on  his  buildinff  contract,  and  for  improve, 
ments  by  him  made;  and  will  bo  charged  the  rents  by  him  received. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
/.  /.  E,  Planchard,  for  plaintiff.     C  Redmond,  for  defendant. 
Labauve,  J.     This  action  is  brought  by  the  African  Methodist  Episco- 
pal Church,  incorporated  under  the  act  of  1847,  to  annul  a  sale  (alleged 
to  be  fraudulent)  of  a  lot  of  ground  belonging  to  them,  claiming  also 
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83,400  received  by  the  defendants  from  the  city,  for  rents  of  the  lot  and 
house,  and  ^749  for  movables  disposed  of  by  N.  Durn,  and  ^1,216  rent 
and  hire  of  house  for  their  religious  worship,  etc. 

The  answer  is  in  the  nature  of  a  general  denial. 

The  District  Court,  having  heard  the  evidence,  annulled  the  sale,  and 
gave  judgment  for  plaintiflfs  for  82,335  against  N.  Duru. 

The  Court  gave  also  judgment  against  plaintiffs  in  favor  of  said  defen- 
dant, Nicholas  Duru,  for  the  sum  of  82,500,  as  builder,  and  for  a  further 
sum  of  81,500. 

Nicholas  Duru  appealed,  but  he  has  made  no  appearance  in  this  Court 
to  point  out  any  error  to  his  prejudice. 

After  the  organization  of  said  corporation,  the  lot  in  dispute  was  pur- 
chased to  build  the  church  thereupon  ;  a  building  committee  was 
appointed  to  contract  for  the  erection  of  a  suitable  building.  The  de- 
fendant, Nicholas  Duru,  took  the  contract  for  82,755,  payable  81,200  on 
delivery  of  the  key,  and  the  balance  on  different  times  of  credit.  The 
building  having  been  completed  and  received,  the  said  undertaker  ac- 
knowledged to  have  received  on  account  8591,  and  the  building  com- 
mittee gave  notes  for  the  whole  balance. 

On  the  29th  of  April,  1857,  the  said  building  committee  and  said 
undertaker,  Nicholas  Duru,  declared  in  a  public  act,  that  said  corporation 
was  duly  indebted  unto  the  said  Duru  in  the  sum  of  82,500  for  said 
work ;  that  said  Duni  had  already  commenced  judicial  proceedings  to 
enforce  payment,  and  the  said  committee  made  a  sale  a  rCmtrty  to  said 
Nicholas  Duru  in  payment  of  said  sum  of  said  lot  and  all  the  buildings 
and  improvements  thereon;  the  said  vendors  reserving  the  right  of 
redeeming  said  property  within  four  years  from  the  date  of  said  act,  on 
paying  to  said  Duru  the  said  amount  of  82,500. 

Nothing  in  the  record  shows  that  this  committee  was  authorized  to 
pass  a  sale. 

The  evidence  shows  that  Duru  received  for  rent  of  said  property 
$2,335,  and  that  he  also  made  improvements  on  the  same  to  the  value 
of  $1,500.  The  sale  being  annulled,  and  the  corporation  taking  back 
the  property,  with  all  the  improvements,  it  is  but  just  that  the  said  cor- 
poration should  pay  him  the  $2,500,  in  payment  of  which  he  had  taken 
the  said  property,  and  also  the  value  of  improvements  put  up  by  him 
while  he  possessed  the  property. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the  District 
Court  is  correct. 

Plaintiffs  and  appellees*  counsel  asks,  in  his  printed  brief,  that  the 
judgment  be  amended  so  as  to  strike  out  the  82,500,  and  the  $1,500  granted 
by  the  lower  Court  to  the  defendant  and  appellant,  but  no  answer  has 
been  filed  praying  for  such  amendment ;  a  brief  is  not  an  answer  ;  it 
makes  no  part  of  the  pleadings.     C.  P.  Art.  890. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  aflfirmed,  with  costs. 
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No.  970. — HoMEB  Kellooo  et  ols.,  Owners  of  Steamboat  Una,  t?.  Steam- 
boat T.  D.  Hine  and  Owners. 

No  damago  can  be  recovered  by  plaintiff  on  account  of  the  collision  of  steamboats,  if,  by  hia  faolt, 

negligence  or  mismanagement,  he  has  contributed  to  the  collision. 
If  the  oollision  be  the  result  of  accident,  the  one  in  fault  must  bear  the  whole  losn, 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplautiei\  J. 
Bentick  Egmiy  for  plaintiflfe  and  appellants.     Harrison  <&  Hunton^  for 
defendants  and  appellees. 

Ilsley,  J.  A  collision  having  occurred  on  the  4th  of  July,  1865, 
between  the  steamboats  Una  and  T.  D.  Hine,  the  plaintiffs  have  sued  to 
recover  from  the  defendants  damages,  which  it  is  alleged  in  the  petition 
was  occasioned  by  the  carelessness,  neglect  and  want  of  skill,  in  iho 
direction  and  management  of  the  steamboat  T.  D.  Hine. 

The  answer  is  in  effect  a  general  denial,  and  there  is  also  a  demand  in 
reconyention,  set  up  by  the  defendants. 

The  Court  below  attributed  the  collision  to  the  want  of  skill,  and  the 
non-observance  of  caution  on  the  part  of  the  officers  of  the  Una,  who 
could,  OS  the  Court  says,  have  prevented  the  collision  ;  and  judgment  was 
rendered  in  general  terms  in  favor  of  the  defendants,  thus  substantially 
settling  all  the  points  in  controvery.  Anderson  v.  Dunn,  17  La.  172.  And 
from  this  judgment  the  plaintiff  has  appealed. 

The  collision  took  place  on  Red  River,  under  the  following  cir- 
cumstances : 

Owing  to  an  intervening  point  of  land,  the  two  boats  were  invisible  to 
each  other  until  they  were  three  hundred  yards  only  apart. 

When  the  pilot  of  the  Una  first  perceived  the  Hine,  he  discovered  there 
was  something  wrong  with  her,  and  the  headway  of  the  Una  should  then 
have  been  stopped  ;  but,  instead  of  doing  this,  he  continued  his  course 
unchecked,  until  he  got  within  fifty  or  sixty  yards  above  the  Hine,  when, 
for  the  first  and  only  time,  he  signalled  for  the  starboard,  and,  as  he  says, 
''worked  slow  perhaps  for  half  a  minute,  and  then  put  on  steam  to  try 
and  pass  the  Hine  as  she  was  swinging  aeross  the  river."  This  was  cer- 
tainly  a  very  hazardous,  and,  as  it  turned  out,  a  somewhat  disastrous 
undertaking. 

A  skilful  pilot  might,  by  the  use  of  precautionary  means,  and  observing 
rules  established  by  law,  have  avoided  the  disaster.  The  engineer  of  the 
Hine  gives  this  version  of  the  event  :  ho  says,  ''  the  Hine  had  become 
unmanageable  ;  her  tiller  and  bell-rope  communicating  between  the  pilot 
and  the  engineer  were  both  broken,  and  the  boat  was  swinging  out, 
about  square  across  the  river,  so  that  the  engineers  could  not  tell  what 
they  were  doing.  The  Hine  had  run  up  and  stopped  under  the  point,  but 
not  being  able  to  work  her  wheel,  to  keep  her  bow  on  shore,  she  swung 
out  and  the  Una  attempting  to  run  by,  came  within  a  few  feet  of  doing  so ; 
but  the  boats  came  together." 

The  position  occupied  by  the  Hine  in  the  river,  was  accidental 
and  unavoidable;   she  was   helpless,    and  there   being  no  meana  of 
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commanicating  between  the  pilot  and  the  engineers,  accounts  for  her 
giving  no  signal.  It  has  been  frequently  decided  in  our  courts  that  no 
damages  can  be  recovered  in  cases  of  collision,  if  the  plaintiff  has  by  his 
fault,  negligence  or  mismanagement,  contributed  to  the  collision.  Ho 
must,  himself,  be  free  of  fault.  This  is  the  settled  jurisprudence  of  this 
State.  Myers  v.  Perry,  1  An.  372  ;  Carlisle  v.  HoltoHy  3  An.  48  ;  Murphy 
V.  Diamond,  3  An.  441  ;  Reese  &  Segar  v.  Steamboat  Mary  Tobjy,  6  Au. 
71;  EiUjell,  Mut/ord  <fc  Co,  v.  Baraturia  and  Lafourche  Co,,  6  An.  425;  Quar- 
rier  v.  Richards,  7  Au.  277  ;  Dun?i  &  Sachet  v.  McConel,  11  An.  325.  And 
particularly  if  a  collision  be  the  result  of  accident,  the  one  in  fault  must 
bear  the  whole  loss.  Brickie  v.  Frishy,  2  Rob.  205 ;  Virginia  Insurance 
Co,  V.  McCiendon,  11  La.  115. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 


No.  852.— Behnard  Oapella  v,  G.  R.  Carbadine,  Sheriflf. 

3 
A  person  may  l)C  compelled  to  pay  a  license  tax  in  any  pari&h  where  he  is  carrying  on  a   profession  or 
calling,  whether  it  bo  bis  domicile  or  not,  unless  he  can  show  payment  in  the  parish  of  his  domicile. 
A  person  cannot  be  subjected  to  pay  a  license  tax  nnderthe  law  of  March  I5th,  j866,  on  account  of 
acts  done  before  the  passage  of  the  law. 

APPEAL  from  the  District  Court,  Parish  of  St.  Tammany,  Jones,  J. 
D.  N.  Ilennen,  for  plaintiff  and  appellant.     G,  H,  Penn,  for  defen- 
dant and  appellee. 

Labauve,  J.  Bernard  Capella,  of  New  Orleans,  states  in  his  petition 
that  G.  R.  Carradine,  sheriff  of  the  parish  of  St.  Tammany,  has  demanded 
of  petitioner  the  sum  of  four  hundred  dollars,  as  State  and  paiish  taxes, 
due  by  petitioner  for  peddling  and  hawking  goods,  wares  and  groceries, 
on  1st  February,  1865,  from  the  schooners  Mary  Magdeline  and  Desiree, 
to  wit  :  $100  for  each  schooner  for  the  State,  and  $100  for  each  schooner 
for  the  parish  of  St.  Tammany,  and  said  Carradine  has  seized  both  of 
said  schooners,  Mary  Magdeline  and  Desiree,  their  tackle,  apparel  and 
furniture,  to  pay  said  sum  of  $400. 

And  he  alleges,  in  substance,  that  the  said  Carradine  is  not  duly  appointed 
sheriff,  and  has  no  authority  to  collect  said  taxes ;  that  said  pretended 
taxes  have  never  been  listed,  nor  has  any  legal  assessments  thereof  been 
previously  made  ;  that  petitioner  is  not  legally  subject  to  pay  any  License 
or  tax.  State  or  parish ;  that  if  petitioner  is  taxable  at  all,  it  is  in  the 
parish  of  Orleans,  where  he  has  domicile;  that  he  has  never  sold  any  other 
produce  in  the  parish  of  St.  Tammany,  but  such  as  was  the  growth  of 
the  United  States  ;  that  the  laws,  under  which  said  Carradine  is  proceed- 
ing, of  April  4th,  1865,  is  prospective  and  not  retroactive. 

He  prayed,  and  obtained  an  injunction. 

The  defendant,  Carradine,  answered  by  a  general  denial ;  that  he  has 
acted  in  the  premises  in  the  discharge  of  his  duties  as  collector  of  the 
39 
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State  and  parish  taxes  or  license  for  the  year  ending  31st  December, 
1865,  in  pursuance  of  law  and  ordinances  of  the  police  jury  of  the  parish 
of  St.  Tammany,  in  reference  to  revenue  and  manner  of  collecting  the 
same  ;  that  plaintiff  during  the  year  1865,  in  the  State  of  Louisiana  and 
parish  of  St.  Tammany,  has  been  carrying  on  the  occupation  of  a  peddler 
and  hawkery  in  carrying  goods,  wares  and  merchandise,  and  groceries 
for  sale,  in  the  schooner  Mary  Magdeline  and  Deseree,  without  obtaining 
licenses  and  paying  the  tax  thereon. 

He  prays  that  the  injunction  be  dissolved,  with  damages,  as  attorney's 
fees,  general  relief  and  costs. 

The  Court  below,  after  having  heard  the  evidence,  dissolved  the  injunc- 
tion with  damages  and  costs,  according  to  the  verdict  of  the  jury  to  whom 
the  case  was  submitted. 
The  plaintiff  appealed  from  that  judgment. 

On  the  trial  of  the  case  below  before  the  jury,  plaintiff's  counsel  asked 
the  Court  to  charge  the  jury:  that  the  only  authority  for  the  sheriff  to 
make  the  seizure,  was  an  assessment  roll  made  in  conformity  to  law,  on 
which  plaintiff  should  have  been  assessed  or  listed  for  the  tax  or  license, 
for  the  profession  of  hawker  and  peddler;  that  a  party  could  only  bo 
assessed  legally  on  the  profession  he  exercised,  in  the  parish  of  his  domi- 
cile, and  where  he  resides ;  that  by  law  the  sheriff  could  not  make  a 
seizure  for  any  license  tax  or  dues  until  thirty  days  after  the  notice  given 
by  the  sheriff  of  said  tax  being  due  ;  all  which  charges  the  Court  refused 
to  make,  but  charged  that  the  provisions  of  law  referred  to  by  plaintiff 
did  not  refer  to  licenses  due  on  professions,  but  to  tax  on  lands  and  other 
property,  and  that  a  person  might  be  compelled  by  seizure  to  pay  license 
in  any  parish  where  he  was  exercising  a  profession,  whether  domiciliated 
or  not,  unless  he  could  show  payment  of  a  license  in  his  domicile.  The 
plaintiff  excepted  to  the  ruling  of  the  Court.  Wo  believe  the  Court 
decided  correctly. 

An  annual  tax  is  levied  and  collected: 

From  each  peddler  or  hawker  who  peddles  or  carries  goods,  wares,  mer- 
chandise or  groceries  for  sale,  through  this  State,  in  a  boat  or  other  water 
craft,  one  hundred  dollars.     Acts  of  1855,  p.  504,  J  7. 

The  following  admission  was  made  on  trial  below: 

**  Plaintiff  admits  that  Carradino  is  sheriff  of  the  parish  of  St.  Turn- 
many,  La.,  and  e,c  officio  collector  of  State  and  parish  taxes  and  licenses 
for  said  parish  for  the  year  1865,  and  as  such  duly  qualified  ;  that  tho 
parish  tax  for  said  year  is  the  same  as  that  of  the  State/' 

The  law  contemplates  that  any  one  intending  to  follow  a  trade,  profes- 
sion and  occupation,  shall  obtain  a  license,  issued  under  the  signature  of 
the  auditor.     Same  act,  p.  513,  J  51 . 

Tho  main  question  in  this  case,  is  whether  or  not  the  plaintiff, 
Bernard  Capella,  was  a  peddler  or  hawker,  and  liable  for  the  parish  and 
State  taxes  claimed  from  him  by  the  sheriff  of  the  parish  of  St. 
Tammany. 

The  only  testimony  that  tends  to  show  that  CapeUa  was  a  peddler  or 
hawker  in  the  parish  of  St.  Tammany,  is  as  follows  \ 

*'Mr.  Gallatus  sworn  :  Knows  Capella  was  domiciliated  in  New  Or- 
lo»H3 ;  had  coffQc-Uouses;  Capella  brought  provisioAs  a  short  timQ  before 
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the  surrender  of  the  Confederates ;  brought  passes  from  Federal  autho- 
rities ;  shown  papers  A.  B.  C,  abcut  those  dates ;  the  provisions  brought 
by  Capella,  the  prices  were  generally  regulated  by  the  provost  marshal ; 
was  present  in  Februari/;  saw  Capella  selling  goods,  both  by  retail  and 
wholesale ;  saw  him  sell  to  Judge  Martin,  butter  ;  saw  him  sell  crockery  ; 
Capella  owned  three  schooners ;  saw  him  selling  three  or  four  times. 
Capt  Jones  and  Capt.  Capella  were  in  partnership,  as  he  learned  from 
both  ;  goods  sold  were  hardware,  provisions,  coffee,  tea,  sugar,  hams. " 

The  law  imposing  a  tax  of  one  hundred  dollars  on  each  peddler  or  haw- 
ker, and  under  which  the  sheriff  proceeded  to  seize  the  schooners  on 
the  19th  July,  1865,  was  approved  on  the  15th  March,  1865  ;  the  law  then 
in  force  and  repealed  by  this  act,  imposed  on  each  peddler  or  hawker  a  tax 
of  only  sixty-seven  dollars.     Eevised  Statutes,  p.  487,  J  7. 

The  testimony  does  not  show  that  the  plaintiff  was  a  peddler  or  hawker 
in  the  parish  of  St.  Tammany,  the  witness  saw  him  sell  goods  in  February, 
but  in  what  year  and  where,  nothing  shows  ;  it  might  as  well  have  been 
in  New  Orleans,  or  anywhere  else,  as  in  the  parish  of  St.  Tammany  ;  nor 
does  the  testimony  indicate  that  the  goods  then  sold,  had  any  connection 
with  and  came  from  either  of  the  schooners,  so  as  to  show  that  the 
plaintiff  was  a  peddler  or  hawker,  carrying  goods,  wares,  merchandise  or 
groceries  for  sale  through  this  State,  in  a  boat  or  other  water  craft.  But 
suppose  that  the  goods  were  actually  sold  in  St.  Tammany,  in  February, 
1865,  and  on  board  of  the  schooners,  the  law  enacted  in  March  15th, 
1865,  and  under  which  the  sheriff  has  seized  the  schooners  to  pay  $400 
licenses,  did  not  apply  to  the  case. 

Upon  the  whole,  we  are  of  opinion  that  the  sheriff  has  failed  to  show 
that  the  plaintiff,  Capella,  was  liable  to  pay  the  amount  claimed  of  him 
for  licenses. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  further  adjudged  and 
decreed,  that  the  injunction  be  perpetuated,  and  that  the  defendant  and 
appellee  pay  costs  in  both  courts. 


No.  985. — W.  B.  Crane,  Executor,  v,  A.  Trudeau  et  als. 

The  difecbarge  of  an  endorser  of  a  note  because  notice  of  protest  was  not  properly  served,  does  not  re' 
lease  the  other  endorsers. 

The  holder  is  only  bound  to  notify  the  endorser  whom  he  Intends  to  hold  liable. 

In  relation  to  third  parties  and  bonniide  holders,  the  obligations  of  accommodation  endorsers  are  co- 
extensive with  those  of  endorsers  of  business  paper.  It  would  be  different  if  tbe  transferree  of  a 
note  endorsed,  obtained  it  from  the  maker.    In  such  a  case  the  endorser  would  be  a  surety. 

Where  no  privity  is  shown  between  the  parties  to  a  note,  every  endorsement,  whether  accommoda- 
tion or  otherwise,  is  eraentially  an  original  contract,  equivalent  to  a  note  in  favor  of  the  holder. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplanlm%  J. 
Durant  <ft  Hornor,  for  plaintiff  and  appellant.     A,  Z.  IVudeau,  for 
defendants  and  appellees. 

Ilsley,  J.     Two  of  the  defendants,  A.  Trudeau  and  J.  Trudeau,  being 
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sued  in  solido,  the  first  as  payee  and  endorser,  and  the  lost  as  second  en- 
dorser, set  up  separate  defences. 

The  defence  is  the  same  to  this  extent — that  each  endorser  is  discharged 
from  liability  for  the  note  sued  on,  for  want  of  legal  notice  of  protest, 
and  because  time  was  given  to  the  maker  without  the  consent  of  the 
endorsers. 

The  supplemental  answer  of  J.  Trudeau,  further  pleads  his  discharge 
from  liability  as  endorser,  because  the  plaintiff,  the  holder  of  the  note, 
failed  to  give  legal  notice  of  protest  to  the  previous  endorser  ;  that  the 
note  is  acoominodaiion  paper,  and  that  his  liability  therein  is  that  of  a 
surety,  and  that  he  is  also  discharged,  as  by  the  wilful  negligence  and 
laches  of  the  holder,  he  has  lost  his  recourse  against  the  first  endorser. 

The  Court  below  rendered  judgment  in  favor  of  both  defendant, 
because  A.  Trudeau  had  not  been  notified  of  the  non-payment  of  the  note 
according  to  law,  and  because  the  rights  of  J.  Trudeau  against  A.  Tru- 
deau, the  first  endorser,  had  not  been  preserved  by  the  plaintiff  unim- 
paired. 

The  plaintiff  has  appealed. 

Another  ground  is  urged  in  this  Court  for  the  discharge  of  James  Tru- 
deau. It  is  that  the  protest  shows  that  the  demand  was  made  at  the 
Louisiana  Bank,  while  the  note  was  payable  at  the  Louisiana  State  Bank; 

This  is  a  clerical  error,  which  explains  itself,  for  the  notary  in  his  pro- 
test says  that  payment  of  the  note  was  demanded  by  presentation  of  it  to 
the  proper  officer  at  the  Louisiana  Bank  in  this  city,  where  the  same  is 
made  payable,  and  the  note  itself  attached  to  the  protest  shows  that  the 
words  Louisiana  Bank  evidently  meant  Louisiana  State  Bank. 

The  first  endorser  resided  in  the  parish  of  Jefferson,  and  not  in  Baton 
Bouge,  at  which  latter  place  only,  notice  of  protest  was  sent  to  him.  Ho 
was  theiefore  discharged.  But  his  discharge  did  not  release  the  second 
endorser,  who,  on  the  same  day  of  the  protest,  was  served  personally  witli 
a  legal  notice  thereof.  If  he  wished  to  secure  his  recourse  against  the 
previous  endorser,  he  should  have  given  him  notice.  The  holder  was 
only  bound  to  notify  the  endorser  whom  he  intended  to  hold  liable. 
Hennen's  Dig.  vol.  6,  p.  197,  sec.  2.  In  relation  to  third  persons  and 
ho7ia  fide  holders,  the  obligatians  of  accommodation  endorsers,  are  co- 
extensive with  those  of  endorsers  of  business  paper.  7  N.  S.,  12,  369  ;  7 
N.  S.,  499.  It  would  be  different  if  the  transferree  of  a  note  endorsed, 
gets  it  from  the  mak€fi\     In  such  a  case  the  cudorser  would  be  a  surety. 

The  plaintiff  in  this  suit  is  not  shown  to  have  discounted  the  note  for 
the  benefit  of  the  maker.  The  only  privity  in  this  case  shown,  is  between 
the  last  endorser  and  the  plaintiff,  and  every  endorsement,  accommoda- 
tion or  otherwise,  is  essentially  an  original  contract,  equivalent  to  a  new 
note  or  bill  in  favor  of  the  holder  :  Duprt  v.  Richards,  11  Bob.  497 ;  Jos, 
Trabue  <fc  Co,  v.  R,  H.  Short  <&  Co,,  18  An.  268  ;  Story  on  Bills,  sections 
331,  334,  Notes,  J  155. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  so  far  as  the  judg- 
ment of  the  District  Court  is  in  favor  of  J.  Trudeau  and  against  the 
plaintiff,  that  it  be  annulled,  avoided  and  reversed  ;  and,  it  is  further  or- 
dered, adjudged  and  decreed,  that  judgment  be  and  it  is  hereby  ren- 
dered in  favor  of  the  plaintiff,  William  B.  Crane,  dative  testamentary  ex- 
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ccntor  of  the  succession  of  James  Ogilvie  and  against  James  Trudeau,  one 
of  the  defendants,  for  the  sum  of  sixteen  hundred  and  thirty-one  dol- 
lars and  sixty  cents,  -with  interest  at  the  rate  of  eight  per  cent,  per  annum, 
from  the  4th  February,  1862,  till  paid,  five  dollars  sixty-five  cents  costs  of 
l)rotest,  and  costs  of  suit  in  both  courts  ;  and  that  the  judgment  of  ilie 
said  District  Court  in  favor  of  A.  Trudeau  and  against  the  said  plaintiff, 
Wm.  B.  Crane  in  his  said  capacity,  be  and  the  same  is  hereby  afSrmed  ; 
the  costs  of  appeal  in  the  suit  against  A.  Trudeau  to  be  paid  by  the 
plaintiff  and  appellant. 


No.  1317.— L.  S.  Austin,  Tutor,  t?.  Maby  Samdel,  Administratrix. 

Where  the  consideration  of  a  promieaory  nolo  is  shown  to  be  the  sale  of  an  African  alave,  pajrment 

cannot  be  judicially  enforced. 
Property  in  slaves  beinf?  prohibited  by  the  sovereign  power,  all  contracts  based  on  snch  property  are 

stricken  with  nnllity 
Courtsof  justice,  which  act  only  upon  and  under  the  law,  cannot  give  vitality  to  laws  which  have 

become,  by  paramount  authority,  inoperative  and  void. 
1  he  doctrine  in  the  case  of  Wainwright  y.  Bridges,  (ante  page  7Si)  reaffirmed. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
Mc  Vea  <C  Hunter,  for  plaii>tiff  and  appellee.     /.  i/»  Muse,  for  defen* 
dant  and  appellant. 

Reporter. — There  were  several  cases  on  appeal  to  the  Supreme  Court 
involving  the  same  plea  in  defence,  viz  :  want  or  failure  of  consideration, 
where  the  contract  was  either  shown  or  admitted  to  have  grown  out  of 
the  sale  of  slaves  which  arc  sought  to  be  enforced  after  emancipation. 
The  case  of  Wainicrighi  v.  Bridget.,  (ante  page  234)  was  first  taken  up 
and  decided  by  the  Court.  lu  that  case,  there  were  no  briefs  or  argu- 
ments of  counsel  filed  on  either  side,  but  the  Judges  had  access  to  the 
briefs  filed  in  the  other  cases,  to  aid  them  in  making  a  decision  on  the 
points  raised  by  the  record.  In  all  the  cases  subsequently  decided  involving 
the  same  points,  no  elaborate  opinions  were  prepared  by  the  Judges ;  they 
simply  reaffirming  the  doctrines  and  principles  enunciated  in  the  Wain- 
utrigJU  case.  In  this  case  I  publish  the  briefs  of  counsel  on  both  sides, 
which  were  consulted  by  the  Court  in  the  other  cases. 

Brie/  of  McVea  <fc  UunUn',  for  plaintiff  and  appellee, — The  defence 
to  this  suit,  brought  on  a  note  in  the  ordinary  commercial  form,  and 
received  by  the  tutor  for  the  minor  he  represents,  before  its  maturity,  is: 

1.  Prescription  of  five  years. 

2.  Failure  of  consideration  for  which  the  note  was  given,  by  act  of  the 
sovereign  authority,  State  and  Federal,  emancipating  the  slave. 

Upon  the  first,  we  will  refer  the  Court  to  the  evidence  in  regard  to  the 
state  of  affairs  in  the  parish  in  which  both  parties  were  living.  It  pre- 
sents, if  anything,  a  stronger  case  for  the  application  of  the  maxim  **  inter 
anna  silent  leges,"  than  the  case  we  consider  as  justly  deciding  this  ques- 
tion (W,  D,  Smith  v.  C,  D.  Stewart,)  recently  decided. 


SlO  SUPREME  COURT  OP  LOUISIANA, 


AusUo  V.  Sani'el. 


Mr.  Hardee  sftys:  **  During  the  years  1863  and  18G4,  there  were  con- 
stant and  continuous  collisions  between  the  two  opposing  forces  in  this 
parish." 

"From  August,  1862,  to  the  Confederate  surrender,  this  country  was 
under  continual  military  occupation." 

In  more  than  one  instance  there  were  engagements  in  the  immediate 
vicinity  of  the  plaintiff's  house,  situated  about  fourteen  miles  from  Port 
Hudson. 

It  is  true  that  some  sort  of  occasional  Courts  were  held,  and  at  one 
time  there  were  two  Judges  for  the  same  district. 

Judge  Avery,  the  regularly  elected  Judge,  held  his  last  term  of  Court 
in  January,  1862;  resigned  in  April,  1863.  Judge  Smith  held  a  Court  in 
1864,  under  a  Confederate  appointment  by  Governor  Allen.  Judge  Posey 
was  Judge  of  this  same  district  during  a  portion  of  this  very  time, 
and  was  not  able  to  hold  a  Court  in  the  section  in  which  the  parties 
lived. 

We  submit  that  under  these  circumstances  the  plaintiff  was  not  called 
upon  to  act  upon  his  claim,  and  he  did  so  as  soon  as  practicable,  and  the 
business  of  the  Court  was  resumed. 

The  other  ground  is  equally  untenable.  While  admitting  there  is  no 
provision  of  law  recognizing  this  defence,  she  attempts  to  place  it  upon 
the  ground  of  the  equity  powers  of  the  Courts. 

She  ought,  in  order  to  urge  this  defence  with  any  force,  first  evince  a 
disposition  to  do  equity.  * 

She  makes  no  proposal  to  account  for  the  services  of  this  slave  from 
the  time  of  the  sale  in  1858,  until  the  slaves's  emancipation,  at  whatever 
date  it  may  be  held  to  be  fixed. 

She  doea  not  show  that  the  slave  was  ever  emancipated  in  her  hands. 
The  succession  of  Sandel  may  have  among  its  assets,  for  aught  we  can 
gather  from  the  evidence,  the  proceeds  of  the  sale  of  this  very  slave. 

Brief  of  B.  J.  Sage,  for  defendant  and  appellant. — This  case  is  one  of 
that  large  and  important  class,  where  debt,  evidenced  by  note  or  other- 
wise, is  due  for  slaves  which  have  been  emancipated  by  the  supreme 
authority  of  the  State*  in  its  recent  abolition  of  slavery.  I  question  not 
the  validity  of  this  abolition.  It  is  done  ;  no  one  expects  or  endeavors 
to  restore  the  institution  to  life;  and  the  only  practical  questions  con- 
cerning it,  we  have  now  to  deal  with,  are  consequential  ones. 

The  term  **  State  "  herein  used,  simply  means  political  society,  except 
where  it  obviously  indicates  one  of  the  United  States.  I  evade  several 
disputed  points  concerning  our  sovereignty,  and  the  character  of  the 
governmental  contrivances,  we,  as  a  self-governing  people  have  adopted, 
and  assume  some  fundamental  principles  which  I  think  will  not  be  con- 
troverted, as  they  have  the  sanction  of  the  first  publicists,  and  political 
philosophers  of  the  world. 

I  shall  attempt  to  sustain  the  following  points  : 

1.  That  the  political  sovereignty,  which  has  acted  in  the  premises,  is  a 
moral  person,  a  unity,  with  an  understanding,  a  will,  and  a  conscience. 

2.  That  sovereignty  is  identical  with  justice,  and  is,  in  its  nature,  inca- 
pable of  injustice. 
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3.  That  tho  contract  interfered  with,  is  unsusceptible  of  division — is 
resintegra;  and  that,  in  destroying  the  ** cause''  of  the  contract,  or  a 
part  of  the  contract,  or  in  discharging  a  party,  the  sovereignty  ipso  facto 
dissolves  the  whole  thing — the  res  iniegra, 

4.  That  the  judiciary  cannot  enforce  what  the  sovereignty  has  nullified; 
and  that  hence,  the  defendant  is  discharged  ;  and  it  is  immaterial  whether 
the  plaintiff  is  bound  in  warranty  or  not. 

Besides  supporting  the  above  points,  I  shall  endeavor  to  strengthen  my 
conclusions  by  criticising,  and  attempting  to  refute  the  chief  arguments 
I  have  seen  adduced  by  attorneys  or  judges  in  support  the  plaintiff's 
pretensions. 

We  are  a  republic  ;  that  is,  we,  as  an  organized  pcoi)le,  govorn  our- 
selves.  The  political  sovereignty  is  ours  ;  and  hence  the  responsibility  of 
doing  justice  between  subjects  falls  upon  us  as  a  commonwealth.  And 
the  State  is  a  moral  being,  possessing  understanding,  will  and  conscience ; 
in  other  words,  the  capacity  and  the  obligation  to  do  justice  ;  and  it  must 
be  guided  by  the  principles  of  morality  and  equity,  in  making  and  enforc- 
ing its  laws,  and  in  examining  and  weighing  conflicting  claims  of  right, 
and  establishing  justice  between  them. 

Justice  in  our  country  is  justice  to  one  another,  for  we  govern  ourselves 
under  the  obligations  of  the  social  compact  which  makes  us  a  common- 
wealth ;  and  aU  tho  manifestations  of  our  sovereignty,  in  making  and 
executing  laws,  and  rendering  justice  under  the  laws  are  our  acts.  And 
our  golden  rule  must  of  necessity  be,  to  do  to  individuals  as  we  would  bo 
individually  done  by. 

Not  a  soul  of  us  would  wish  to  be  forced  to  pay  for  what  had  been  taken 
from  him  against  his  will. 

And  it  cannot  be  our  intention,  as  a  sovereign,  to  wrest  a  negro  or  any 
other  property  from  a  citizen,  and  then  compel  him  to  pay  for  the  same. 
Such  conduct  would  do  for  robbers,  but  not  for  men  who,  as  a  body,  have 
the  faculty  and  the  right  to  do  justice,  and  who,  as  individuals,  always 
crave  it. 

We  may  state  the  question  nakedly,  thus  :  Shall  the  defendant  bo 
deprived  of  his  property  against  his  will,  and  prohibited  from  calling  on 
his  warrantor  for  indemnity,  and  yet  be  simultaneously  compelled  by  the 
same  power  that  has  done  this,  to  pay  for  it  ?  It  will  be  attempted  to 
show  that  such  an  idea  is  abhorrent  to  law,  equity  and  common  sense. 

I.  My  first  proposition  is,  that  the  sovereignty — that  is  the  soul  of  the 
State — which  dwells  and  acts  in  the  organized  people,  is  in  its  nature  a 
unity,  and  indivisible — is,  in  other  words,  a  moral  being.  As  to  the 
authority  for  this,  I  need  only  say  that  Vattel  and  all  the  other  great 
publicists  agree  on  it.  This  sovereignty  manifests  itself  in  legislative, 
executive  and  judicial  acts,  through  created  or  incorporated  agencies 
called  governments.  Let  us  personify  it  as  a  wise  and  good  man  en- 
throned, and  possessing  investigative  faculties,  understanding,  will  and 
conscience,  attributes,  I  have  aflfirmed,  of  the  State.  See  Vattel,  p.  14  e/ 
seq.  Would  such  monarch  legislate  or  decree  the  destruction  of  the 
thing  bought,  and  at  the  same  time,  and  with  the  same  mind,  proceed 
judicially  to  compel  payment  for  it  ?  This  is  so  utterly  absurd  that  if  the 
Jaw  apparently  lead  to  it,  the  Courts,  according  to  all  niles,  must  inter- 
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pret  to  avoid  it,  and  must  let  in  equity,  if  indeed  Courts  can  act  upon  the 
matter  at  all,  which  I  aim  to  disprove. 

IL  Sovereignty,  from  its  nature,  cannot  do  a  wrong,  but  must  act  with 
justice  and  equity  ;  must  be  impartial,  and  treat  all  citizens  as  equals. 
SaysLieber's  "Political  Ethics,"  ed.  1839,  p.  151:  **Thc  fundamental 
idea  of  the  State  is  justice — the  right  which  exists  between  man  and 
man.  That  which  renders  the  State  so  great  and  important  is,  that  it 
maintains  right,  protects,  and  is  a  continual  guard  over  the  individual 
right  of  every  one  ;  that  it  demands  of  no  member  an  obligation  on  his 
side  alone,  but  knows  of  mutual  obligations  only."  Elsewhere,  he  says  : 
''Justice,  in  its  broadest  sense,  is  the  foundation  of  the  State."  Says 
Milton  in  his  **  Tenure  of  Kings  and  Magistrates  :  ''Justice  is  the  only 
true  sovereign  and  supreme  majesty  upon  earth."  Says  Bracton  (do 
Legg.  et  consuet.  Angl.,  lib.  1.  cap.  3.)  "Item  author  justicisB  est 
Deus,  secundum  quod  justicia  est  in  Creatore."  See  also  Blackstone, 
Book  1,  p.  40. 

We  must  reflect  that  the  sovereignty  in  our  country,  being  the  political 
power  of  all  united,  must  act  for  all,  and  alike  to  all.  The  community,  in 
acting  upon  the  rights  of  its  members,  can  make  no  distinction.  It  can- 
not say  to  one  party  to  a  contract :  "You  shall  give  up  the  thing  and 
pay  the  price,"  and  simultaneously  to  the  other:  "Go  free."  This  is 
the  only  truthful  way  to  state  the  matter,  for  any  little  (or  great)  lapse  of 
time  between  the  making  and  the  consummation  of  the  contract  by  com- 
plete performance  does  not  change  the  principle.  It  may  be  stated  that 
the  sovereign  at  the  same  moment  binds  one  party  and  discharges 
the  other.  The  capability  of  such  action  cannot  be  predicated  of 
sovereignty. 

The  absurdity  and  mockery  of  the  rex^ly,  that  the  government  simply 
takes  private  property  for  public  use,  or  "  for  works  of  public  utility," 
and  must  compensate,  will  be  duly  shown. 

I  take  it  for  granted  now,  that  I  have  established  the  absolute  unity  and 
indivisibility  of  sovereignty  ;  and  that  in  the  two  cases  of  interference 
with  the  contract  in  question,  i.  e.,  in  setting  the  negro  free,  and  in  en- 
forcing payment  for  him,  it  acts  with  the  same  mind  and  heart ;  and 
secondly,  that  from  the  nature  of  sovereignty  it  can  only  be  just  and 
consistent,  treating  its  subjects  with  equity,  which  is  equality,  and  is 
incapable  of  discharging  one  party  and  coercing  the  other. 

m.  The  contract  in  question,  with  all  its  stipulations  and  incidents  on 
both  sides  is  a  unity,  and  must  be  dealt  with  by  the  sovereignty  as  a 
whole.  It  is  a  commutative  and  synallagmatic  contract,  that  is  to  say,  "a 
contract  containing  mutual  covenants,"  or  in  which  "what  is  done,  given 
or  promised  by  one  party,  is  considered  as  eqivalent  to,  or  a  consideration 
for  what  is  done,  given  or  promised  by  the  other."  C.  C.  1761,  1763. 
See  also  1893,  showing  the  unity  of  the  contract,  though  many  obligations 
spring  from  it.  See  also  39  C.  P.,  which  declares  that  it  is  "  of  the  es- 
sence of  a  synallagmatic  contract,"  "  to  give  rise  to  two  species  of  direct 
actions"  to  enforce  the  "mutual  covenants."  Hence  not  merely  the 
sovereignity,  but  the  Courts  must  keep  in  view  the  whole  contract  as  a 
unity,  res  iniegra,  Inst.  3.  30.  4.  If  any  essential  part,  any  part  deemed 
a  sine  qua  noUi  had  been  wanting,  the  parties  would  not  have  agreed  to  iti 
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BO,  if  any  part  bo  changed,  the  thing  is  not  their  contract.  Jast  what 
they  have  agreed  upon  is  the  law  intei'  sese,  C.  C.  1895,  1940,  1960.  One 
party  gave  a  negro,  whose  elements  of  yalue,  forming  the  motive  und 
cause  of  the  contract,  were  that  he  was  soand,  sensible,  and  a  slave  for 
life  ;  and  the  other  gave  an  equivalent  or  consideration,  viz :  cash,  and 
notes  bearing  interest  and  secured  by  mortgage.  If  the  supremo  legisla- 
tive power  como  and  repeal  a  part  of  that  law,  the  whole  becomes  ipso 
facto  null ;  and  the  remaining  part  of  it  cannot  bo  enforced,  for  the  sole 
foundation  of  that  law  was  the  agreement  of  two  wills;  and  that  law* itself 
was  what  they  agreed  on  as  a  whole,  res  integra.  In  other  words,  if  the 
sovereign  interfere,  and  discharge  one  of  the  parties,  or  destroy  the 
cause  or  consideration  before  the  mutual  obligations  of  the  parties  are 
ended,  and  before  their  reciprocal  rights  of  action  are  extinguished  the 
contract  is  at  an  end  ;  for  the  rule  of  law,  as  well  as  common  sense,  is, 
that  where  the  sovereignty  intervenes  for  State  reasons,  and  discharges 
one  party,  the  contract  is  dissolved. 

I  repeat,  that  where  the  State  annuls  any  integral  part  of  a  contract,  or 
prevents  its  effectuation,  it  dissolves  the  whole  thing. 

Let  us  now  see  how  far  the  English  Courts  have  recognized  the  princi- 
ple stated,  in  reference  to  the  action  of  their  government,  which,  unliko 
our  governmental  contrivances,  is  the  sovereignty.  There  is  no  case 
directly  in  point,  for  England  recognized  slaves  as  property,  and  paid  for 
them  ;  but  there  are  many  cases  involving  the  principle  contended  for. 

In  the  case  of  Touiing  et  als,  v.  Hubbard,  3  B.  &  P.,  290,  Lord  C.  J. 
Alvanley  stated  the  principle  of  the  Various  cases  to  be  this:  **If  a 
party  contract  to  do  a  thing  he  shall  be  bound  to  performance,  if  it  le- 
gally may  be,  and  is  capable  of  being  performed  ;  but  when  the  policy  of 
the  State  intervenes,  and  prevents  the  performance  of  the  contract,  the 
party  will  be  excused.  And  so  if  a  party  who  has  covenanted  not  to  do 
something,  is  directed  by  act  of  parliament  to  do  that  very  thing,  he  is 
released  from  his  covenant. 

All  these  English  and  American  cases  show  the  principle  to  be,  that  if 
any  unexecuted  part  of  the  integral  contract  become  prohibited,  all  un- 
executed parts  become  null,  as  do  all  rights  of  action  springing  therefrom. 
In  other  words,  the  contract,  as  a  whole,  is  dissolved  by  the  State,  except 
na  to  what  has  been  legally  accomplished. 

Here  is  really  the  principle  relieving  the  defendant,  though  it  seems  to 
have  been  ignored,  and  its  strength  not  understood.  Principles  that 
belong  to  different  strata,  so  to  speak,  of  political  science,  are  confused. 
Legislative  acts  and  jurisprudential  and  moral  maxims  that  prevail  under 
the  law,  are  carried  up  to  regulate  the  acts  of  the  sovereign  who  made 
the  law,  and  is  above  the  law.  So  that  all  we  hear  said  about  private 
property  being  taken  for  public  purposes  ;  about  compensation  ;  about 
the  risk  falling  on  the  vendee  after  delivery  ;  and  about  the  warranty  of 
**  slave  for  life,"  etc.,  etc.,  is  inapplicable  ;  and  we  may,  without  discus- 
sing these  civil  codities,  claim  the  absolute  discharge  of  the  defendant, 
as  the  result  of  the  sovereign  act  of  dissolving  the  contract  which  bound 
him. 

The  abolition  of  slavery  is  not  only  the  destruction  of  a  great  institu* 
40 
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tion,  but  it  is  the  annulment  of  a  tenure  of  property,  and  neither  of  these 
things^,  can  bo  done  by  ordinary  legislative  power.  Fundamental  insti- 
tutions and  tenures,  can  only  be  destroyed  by  the  sovereign  authority 
that  established  them,  that  of  the  people  ;  for  not  only  has  no  power  been 
delegated  to  any  governmental  (i.  e.  vicarious)  authority  to  do  so,  but 
such  vicarious  authority  is  provided  by  the  sovereignty  solely  to  preserve, 
protect  and  defend  ;  not  to  destroy  or  impair  rights.  Hence  this  matter 
is  above  the  cognizance  of  the  delegated  legislative  power,  and  a  fortiori 
above  the  cognizance  of  the  judicial  authority,  which  can  only  act  upon 
law  ;  so  that  neither  the  warranty  (if  there  be  one)  nor  payment  can  be 
enforced. 

Every  vestagc  of  law  which  recognized  slave  tenures  has  been  swept 
away,  and  all  contracts  based  upon  such  tenures,  or  involving  a  slavo 
consideration,  were  swept  away,  too.  A  new  fundamental  law,  the  law  of 
freedom  to  all,  has  been  established  by  the  sovereignty,  and  the  creatures 
of  sovereignty  can  only  act  upon,  and  according  to  the  fundamental  law 
the  sovereignty  has  made ;  that  only  the  paramount  authority  of  the 
State  can  interfere  with,  and  change  or  annul  the  obligations  of  the  par- 
ties legally  entered  into,  and  that  the  ordinary  legislative  authority  of  the 
republic  is  not  capacitated  to  do  so,  are  ideas  fully  recognized  by  the 
Civil  Code  itself  (1940,  1958.)  The  sovereignty  has  acted;  and  by  its 
subsequent  and  higher  law,  abolishing  slavery  and  destroying  slave  ten- 
ures, all  laws  pertaining  to  and  supporting  slavery  and  slave  contracts, 
are  repealed.  In  other  words,  it  has  annulled,  as  to  slavery,  *'  the  law 
of  the  land,  and  that  which  the  parties  have  made  for  themselves  by  their 
contract."  (C.  C.  1960;  see  also  1895,  1940,  1958.)  These  parties  cannot 
make,  on  any  slave  basis,  apy  new  law  for  themselves  ;  and  they  cannot 
execute  such  portions  of  an  old  one  on  such  basis  as  remain  executory, 
for  if  the  ordinary  legislative  authority  cannot  pass  or  permit  a  law  upon 
this  subject,  surely  the  ordinary  judicial  authority  cannot  execute  or  en- 
force one.  And  this  brings  up  directly  the  following  point,  which  the 
above  authorities  suggest  and  sustain. 

IV.  The  judiciary,  which  is  a  creature  and  agent  of  sovereignty,  cannot 
enforce  what  the  sovereignty  has  nullified  ;  and  hence,  it  is  immaterial 
whether  the  plaintiff  is  bound  in  warranty  or  not.  The  Court  could  not, 
in  any  one  of  the  above-cited  cases  enforce  the  contract,  because  a  Court 
can  only  hold  jurisdiction  on  and  conterminate  with  law;  and  not  only 
the  contract,  which  is  the  law  between  the  parties,  has  perished,  but  the 
law  which  authorized  the  Courts  to  take  cognizance  of,  and  enforce  such 
contract  has  been  repealed.  And  as  to  the  rights  of  action  springing  out 
of  the  contract,  they  must  have  perished  too  ;  for,  says  C.  P.  39,  "it  is 
of  the  essence  of  a  synallagmatic  contract,'*  '*  to  give  rise  to  two  species 
of  direct  actions."  In  this  case,  these  actions  were — first,  that  of  the 
,  plaintiff  v.  the  defendant,  for  the  price,  etc.;  and,  second,  that  of  the 
defendant  v.  the  plaintiff,  for  title,  etc.  The  mother  was  stricken  to 
death  by  the  sovereign,  and  the  twins  died  en  vefiire  sa  mere  /  Beyond 
(juestion,  the  plaintiff's  guaranty  of  slave  for  life,  if  it  ever  existed  ;  his 
p^iiaranty  of  title ;  his  guaranty  of  the  vendee's  peaceable  possession  ;  his 
guaranty  against  redhibitory  vices  ;  as  well  as  the  defendant's  obligatioA 
to  pay  the  price,  all  perished  with  the  contract. 
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It  is  no  reply  to  say  that  there  is  no  warranty,  and  hence  no  action  of 
warranty  ;  for  if  we  admit  this,  the  action  for  the  price  remains,  because, 
as  the  Code  of  Practice,  p.  39,  declares,  **  it  is  of  the  essence  of  a  synal- 
lagmatic contract,"  **  to  give  rise  to  it ;"  so,  the  contract  being  dissolve!, 
the  plaintiffs  right  of  action  is  gone,  it  being  only  correlative  to,  and  co- 
existent and  commensurate  with  the  obligation  he  seeks  to  enforce.  The 
right  of  action  has  a  necessary  relation  to  the  thing  purchased,  for  it  is 
for  the  price  of  said  thing,  and  it  springs  out  of  the  obligation  to  pay  for 
it.  The  Court  is  bound  to  know,  that  in  this  case  the  obligation  is  a  slave 
one,  for  it  is  of  the  kernel,  and  not  merely  of  the  husk,  that  jurisdiction 
is  held,  and  it  is  the  obligation  and  not  merely  the  note,  which  the  Court 
must  closely  inspect,  in  order  to  ascertain  whether  to  hold  or  decline  that 
jurisdiction. 

I  conclude,  therefore,  that  the  defendant  is  discharged;  not  because  the 
plaintiff  does  not  stand  to  his  warranty,  but  because  the  Court  has  noth- 
ing on  which  it  can  act  to  execute  or  enforce. 

The  reason  and  philosophy  of  the  principle  contended  for,  is  well  set 
forth  by  Lord  Ellenborough,  in  the  case  of  Alki/ison  v.  Ritchie,  (10  East. 
530.)  His  lordship,  remarking  on  the  proposition,  that  **  in  every  private 
contract,  however  express  in  its  terms,  there  is  always  a  reservation  to  be 
implied  for  the  performance  of  a  public  duty,  in  which  the  interest  of 
the  State  is  materially  involved,  said  as  follows  :  '*  That  no  contract  can 
properly  be  carried  into  effect,  which  was  oi'iginally  made  contrary  to  the 
provisions  of  the  law,  or  which  being  made  consistently  with  the  rules  of 
Iaw  at  the  time,  has  become  illegal,  in  virtue  of  some  subsequent  law,  arc 
propositions  which  admit  of  no  doubt.  Neither  can  it  be  questioned, 
that  if  from  a  change  in  the  political  relations  and  circumstances  of  this 
country,  with  reference  to  any  other ;  contracts  which  were  fairly  and 
lawfully  made  at  the  time,  have  become  incapable  of  being  any  lougor 
carried  into  effect,  without  derogating  from  the  clear  i^ublic  duty  which 
a  British  subject  owes  to  his  sovereign,  and  the  State  of  which  he  is  a 
member;  the  non-performance  of  a  contract  in  a  State  so  circumstanced, 
is  not  only  excusable,  but  a  matter  of  peremptory  duty — an  obligation  on 
the  part  of  the  subject.'^ 

So  when,  in  our  country,  the  State,  exercising  its  sovereign  will,  with 
motives  satisfactory  to  itself,  abolishes  slavery  and  all  its  incidents,  the 
laws  supporting  it,  and  all  conti*acts  based  upon  it,  (that  is,  *'  the  law  of 
the  land,  and  that  which  the  parties  have  made  for  themselves  by  their 
contract,"  C.  C.  1960)  **  become  incapable  of  being  any  longer  carried 
into  effect,  without  derogaiiug  from  the  clear  public  duty  which  "  the 
citizen  *'  owes  to  his  sovereign,  and  the  State  of  which  he  is  a  member;" 
and  the  '*  non-performance  of  such  contract,  in  a  State  so  circumstanced, 
is  not  only  excusable,  but  a  matter  of  peremptory  duty — ^an  obligation  on 
the  part  of  the  subject.        ***** 

1.  It  is  said  that  the  discharge  of  the  defendant  would  impair  the  obli- 
gation of  a  contract ;  and  that  hence,  the  Court  must  hold  him  to  his 
obligation.  For  the  reasons  heretofore  stated,  this  is  not  an  objection 
which  any  Court  can  notice.  The  sovereign  can,  not  only  impair  the  obli- 
gation of  contracts,  but,  as  we  have  seen,  can  absolutely  annul  them,  and 
destroy  vested  rights.     Of  course  the  government  cannot  do  so,  for  it  i  \ 
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the  creation  of,  and  is  subordinate  to,  the  supreme  authority  of  the  State 
which  made  the  fundamental  law,  giving  the  government  its  existence 
and  powers,  and  imposing  restrictions  on  it ;  such  restriction  for  instance, 
as  these  :  No  e.v  post  /ado  law,  and  no  law  impairing  contracts  shall  be 
passed  ;  no  man  shall  be  deprived  of  property  without  due  process  of 
law,  etc.,  etc. — restrictions  first  placed  in  the  State  constitutions,  and 
afterwards  in  the  Federal  one,  and  now  binding  on  the  government  as  the 
**  supreme  law"  of  the  supreme  law-giver  of  the  land. 

To  make  this  more  clear,  as  well  as  to  show  that  this  line  of  thought  is 
not  merely  for  the  exigency,  I  beg  leave  to  quote  from  a  letter  of  mine 
l)ubli8hed  in  the  New  York  Journal  of  Commerce,  and  other  papers,  in 
1856  :  **  Slavery  is  one  of  those  essential  facts  which  belong  to  the  very 
constitution  or  frame- work  of  society,  and  fall  not  within  the  scope  of 
legislative  power,  but  can  be  created  or  destroyed  only  by  act  of  sover- 
eignty. The  sovereign  is  the  people  ;  and  if  they  have  not  delegated  the 
power,  it  remains  with  or  in  them. 

Moreover,  legislation  means  only  law-making,  or  rule-of-action  making, 
and  includes  not  in  its  scope  or  meaning  the  power  to  create,  impair  or 
destroy  an  institution  or  part  of  the  frame-work  of  society,  a  citizen's 
property  and  vested  rights,  or  the  obligation  of  contracts  between  indivi- 
duals ;  and  I  have  long  thought  that  this  is  the  true  reason  why  Congress, 
although  it  has  the  power  of  exclusive  legislation  for  the  District  of 
Columbia,  cannot,  under  said  grant  of  exclusive  legislative  power,  abolish 
slavery  there.  Neither  can  the  State  or  Territorial  legislatures,  in  their 
respective  jurisdictions.  But  State  conventions,  representing  the  sover- 
eignty of  the  people,  can." 

We  can  now  appreciate  what  I  have  already  stated,  that  the  abolition 
of  slavery  and  the  destruction  of  the  slave  tenure,  are  matters  of  sovereign 
jurisdiction  exclusively,  and  are  completely  above  ordinary  legislative 
authority.  Statutes  and  codal  provisions  could  have  no  effect  on  proper 
contracts,  except  through  the  judiciary,  in  enforcement  of  said  contracts, 
for  legal  agreements  between  citizens  are  law  !  While  the  legislature  can 
repeal  its  own  laws,  it  has  no  power  to  repeal  the  laws  which  citizens 
establish  inter  sese  by  their  valid  contracts  !  Lawful  agreements  of  citizens 
cannot  be  touched  by  law-makers,  though  citizens  can,  in  making  them, 
derogate  from  the  laws. 

Article  1940,  C.  C,  provides  that  **  legal  agreements  having  the  effects 
of  law  upon  the  parties,  none  but  the  parties  can  abrogate  or  modify 
them;"  and  "that  no  general  or  specific  legislative  act  can  be  so  con- 
Htnied  as  to  avoid  or  modify  a  legal  contract  previously  made."  And 
Article  1958  provides,  that  *'  when  the  intent  of  the  parties  is  evident  and 
lawful,  neither  equity  nor  usage  can  be  resorted  to,  in  order  to  enlarge  or 
restrain  that  intent,  nor  can  any  law  operate  to  that  effect,  unless  it  be 
some  prohibition  or  provision,  which  the  parties  had  no  right  to  modify 
or  renounce."  See  also  1895,  1960,  1962.  These  provisions  of  the  Civil 
Code  are  a  repetition  and  amplification  of  the  constitutional  declaration, 
that  no  law  shall  be  passed  impairing  the  obligation  of  contracts.  It  is 
obvious,  from  the  above,  that  neither  the  legislature  nor  any  other  depart- 
ment of  the  government,  has  any  power  whatever  to  act  in  the  premises, 
and  dissolve  or  nullify  contracts  or  parts  thereof  ;  or  discharge  parties — 
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much  less  to  destroy  property,  or  the  cause  and  motive  of  contracts,  wLile 
the  power  above  the  government  (that  created  the  government  as  its 
agent)  can  do  all  these  things.  It  is  {dso  obvious  that  legislators  and 
judges  cannot  recognize  and  enforce  as  valid,  any  part  of  .those  lifeless 
remains,  blasted  and  scattered  by  the  fatal  stroke !  but  that  all  their 
proceedings,  laws,  orders  and  decrees,  must  consist  with  and  be  ancillary 
to  their  sovereign's  act.  And  it  is  also  obvious  that  it  were  absurd  to  ask 
the  creature,  i.  e.,  the  government,  or  any  department  thereof,  to  com- 
pensate for  what  the  creator  has  destroyed,  especially  as  no  power  has 
been  given  to  do  so.  The  sovereign  has  not  only  impaired,  but  it 
has  destroyed  the  obligation  of  these  contracts,  and  there  can  be  no 
remedy  ! 

2.  It  is  contended  that  the  defendant  is  still  bound  by  the  unexecuted 
part  bf  the  contract,  while  the  plaintiff  is  bound  to  no  obligation  at  all. 
In  the  attempt  to  limit  the  warranty  to  the  matter  of  title  and  redhibitory 
defects,  it  is  forgotten  that  these  warranties  exist  without  words — (C.  G. 
2450,  2451,  2477;  and  that  this  construction  makes  the  phrase  **  warranted 
slave  for  life"  of  no  effect,  although  the  law  (C.  C.  2479)  expressly  pro- 
vides that  **  the  parties  may  by  particular  agreement  add  to  the  obligation 
of  warranty,  which  results  of  right  from  the  sale  or  diminish  its  eflfect ;'' 
and,  moreover,  it  violates  that  well-known  principle  of  interpretation, 
that  we  must  not  construe  that  which  is  unambiguous,  unless  the  language 
leads  to  a  positive  absurdity  or  inconsistency,  C.  C.  1940.  So  far  from 
this  being  the  case,  it  would  be  a  positive  absurdity  to  say  that  the  phrase 
•*  warranted  slave  for  life,"  only  means  what  by  law  is  ** implied  in  every 
sale."  0.  C.  1757.  It  also  violates  the  rule,  that  interpreting  a  deed, 
every  part  of  it  must  be  made  if  possible  to  take  eflfect,  and  every  word 
must  be  made  to  operate  in  some  way  or  other.  Broom's  Legal  Maxims, 
414 — Shep.  Touch.  84.  But,  says  the  opponent,  it  refers  only  to  status  at 
the  time  of  sale.  '*  Warranted  slave  "  would  be  enough  for  that,  and  no 
words  could  add  force  to  the  phrase.  "  For  life  "  means  nothing,  if  not; 
a  continuance  of  that  sUifus,  i.  e.,  a  continuance  in  the  status  of  a  slave 
during  natural  life.  The  language  is  too  plain  for  construction  ;  but  if 
the  seller  should  succeed  in  making  it  doubtful,  ''  any  obscure  or  ambigu- 
ous clause  is  construed  against  him. "  C.  C.  2449.  As  in  common  law, 
the  deed  is  construed  most  strongly  against  the  grantor.  Itwill  be  shown 
hereafter  that  the  articles  on  eviction  and  warranty  have  no  application 
to  this  case. 

3.  I  have  read,  in  some  judicial  opinion,  that  "  no  one  can  guaranty 
against  the  acts  of  the  government,  because  no  one  can  oppose  the  will  of 
the  sovereign." 

This  is  an  admirable  specimen  of  the  peiitio  jyrincipiL  In  the  first  place, 
the  Judge  forgets  that  the  sovereignty  is  one  thing,  and  is  in  the  people, 
and  the  government  is  another  thing,  and  is  out  of  the  people,  but  exists 
and  acts  by  virtue  of  their  delegated  power  ;  in  other  words,  the  people, 
as  a  republic,  govern  themselves  ;  and  the  government  is  their  contrivance 
for  doing  so.  No  ^'guaranty  against  the  acts  of  the  government,"  indeed! 
Why  the  sovereignty  itself  has  guarantied  us  all  against  the  very  act  in 
question,  as  well  as  all  other  illegal  and  unjust  acts,  by  establishing 
equality  ;  by  commissioning  said  government  only  to  do  justice ;  by  not 
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delegating  the  power' to  do  this  thing,  and  prohibiting  the  nso  of  nil 
power  not  delegated ;  and  by  declaring  that  no  man  shall  **  be  deprived 
of  his  life,  liberty  or  property,  without  due  process  of  law,"  as  all  the 
States  of  the  Union  severally  declared  in  their  preexisting  constitutions, 
and  afterwards  jointly  declared  in  their  Federal  one.  At  all  events,  this 
contention  is  baseless,  because  there  is  no  **  act  of  the  government"  in  the 
premises,  to  give  rise  to  any  question  of  '*  guaranty  against  the  acts  of  the 
government." 

Again,  if  the  Judge  mean  by  this  i^hrasc,  that  no  one  shall  by  his  war- 
ranty help  to  resist,  violate  or  nullify  the  acts  of  the  government,  I  quite 
agree  with  him  ;  but  I  feel  confident  that  there  is  no  illegality  or  impro- 
priety in  a  party  wrrranting  or  insuring  one,  whom  he  conti-acts  with, 
against  a  loss  caused  by  governmental  action.  And  if  the  plaintiff  in 
in  this  case,  has  not  from  the  general  stipulation  of  warranty,  or  from 
the  warranty  of  title  and  possession  implied  by  law,  provided  an  exception, 
he  must  suffer,  for  ho  might  have  guarded  himself.  In  Paradine  v.  Jane^ 
27  Alleyn,  it  is  held  that  when  a  party  by  his  own  contract  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract ;  and,  therefore,  if  the  lessee  covenant 
to  repair  a  house,  though  it  be  burnt  by  lightning,  or  thrown  down  by 
enemies,  yet  he  ought  to  repair  it.  See  also  Harriscm  v.  Ijord  Nortfi^  1 
Oh.  ca.  84.  Under  the  law,  the  plaintiff  in  this  case  has  undertaken  the 
warranty  in  question,  and  has  not  provided  against  the  loss  by  the  act  of 
the  sovereignty.  But  for  this  exercise  of  sovereign  authority,  the  vendee 
would  have  the  right  of  action  against  him.  In  the  somewhat  similar 
case  of  MiftelhoUei'  v.  FuUarton,  (6  Adolphus  &  Ellis,  Q.  B.  Reports,  N.  S.) 
arising  in  the  West  Indies,  the  appellate  Court  in  England,  while  deciding 
that  there  was  no  guaranty  in  point  of  fact,  conceded  that  '*  if  there  had 
been  a  guaranty  (of  the  services,  for  the  term  of  six  years,  of  153  appren- 
ticed laborers),  and  it  had  been  broken,  there  would  have  been  a  right 
to  across  action." 

It  is  the  plaintiff  who,  if  any  body,  must  apply  to  the  sovereignty  for 
compensation.  But  in  truth,  he  and  the  defendant  are  both  discharged 
by  the  State  from  the  dissolved  contract. 

4.  For  the  loss  of  the  slave  by  emancipation,  the  purchaser  must  look 
to  the  government.  If  the  government  takes  your  property  for  works  of 
public  utility,  you  have  no  recourse  against  your  vendors,  but  against  the 
government  alone." 

Which  government ;  the  State  or  the  Federal  ?  Both  are  alike,  crea- 
tions of  and  subordinate  to  the  sovereignty.  It  cannot  be  the  Federal, 
for  it  did  not  do  the  damage.  It  had  no  right  to  destroy  (as  it  had  not 
to  establish)  any  tenure  of  property  ;  so  it  would  be  absurd  to  ask  it  to 
compensate.  Moreover,  it  utterly  lacks  power,  not  having  been  commis- 
sioned by  the  State  or  **  the  people,"  to  do  so.  The  same  reasons  apply 
to  the  home  government  of  Louisiana.        *        *        *        *        * 

These  are  not  only  sufficient  replies  to  the  above  obifei-  dictum  of  the 
Judge)  but  to  the  common  remark,  that  *'  the  arguments  of  the  defence 
are  proper  in  a  claim  to  the  legislature  for  compensation." 

But  further,  the  legislature,  especially  the  Federal,  has  no  right  to  take 
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property  for  a  purpose  **  of  public  utility,"  unless  such  purpose  and  the 
power  be  in  the  constitution.  No  power  to  toko  a  slave,  much  less  all 
slaves,  for  any  purpose,  is  given,  more  especially  as  the  pretended  use, 
was  not  use  at  all,  but  simple  destruction  of  the  very  right  to  use  !  And 
moreover,  there  is  no  **  purpose  "  or  **  work  of  public-  utility,"  that  the 
**  taking  "  of  the  right  of  property  in  a  slave,  would  be  necessary  to 
accomplish.  **  The  government  takes  your  property  for  works  of  public 
utility  !"  Who  could  imagine  that  this  judicial  phraseology  meant  the 
abolition  of  slavery  by  sovereign  power  ? 

It  is  quite  obvious,  that  neither  the  sovereignty  (nor  the  government) 
has  taken  any  property  at  all,  and  of  course  has  not  used  it.  But  it  has 
declared  that  such  property  is  no  longer  property ;  it  has  abolished  the 
tenure.     **  Private  property  for  works  of  public  utility,"  indeed  ! 

6.  The  Code  throws  the  loss  on  the  vendee.  **  Res  peril  stto  domino," 
This  is  the  main  point  in  the  able  brief  for  the  plaintiff,  in  the  cose  of 
Knox  V.  J)Hplantiei\ 

Article  2442,  provides  (under  certain  modifications  as  to  delivery  in 
2443-4)  that  as  soon  as  the  contract  of  sale  is  complete,  the  thing  is  at  the 
risk  of  the  buyer.  And  Article  2511,  glossed  by  3522,  §  7,  provides  that 
if  the  thing  perish  by  a  fortuitous  event,  (that  is,  an  event  which  **  hap- 
pens by  a  cause  we  cannot  resist, ")  the  loss  is  the  buyer's.  Article  1892 
is  also  quoted,  but  as  it  cannot  be  said  that  **  all  that  was  intended  by  the 
parties  was  carried  into  effect  at  the  time,"  for  the  intent  to  pay  the  price 
is  not  yet  effectuated  ;  the  article  does  not  apply.  Moreover,  for  the 
game  reason,  the  loss  in  the  case  at  bar  has  not  occurred  depuis  que  la 
venie  a  recti  sa  per/eel  ion.  The  article  can  only  have  reference  to  an  exe* 
cuted  contract. 

But  let  us  pass  all  doubts  and  queries,  and  concede  that  the  loss  in  this 
case  is  the  buyer's,  if  the  thing  perish  by  a  fortuitous  event,  after  deliv« 
ery.  Then  comes  the  important  question  :  Do  these  three  ideas  concur 
in  our  case,  as  they  must,  in  order  to  bring  it  within  the  above  articles  : 
1st.  The  idea  of  the  thing  ;  2d.  That  of  perishing  ;  3d.  That  of  a  fortu- 
itous event.  1st.  We  may  admit  the  negro  to  be  the  thing  ;  2d.  This 
thing  perishes  only  by  death.  But  let  us  reason  :  If  the  sovereign  say, 
as'it  can  rightfully  do,  that  my  books  shall  be  property  no  longer  ;  or  if 
it  declare  that  a  watch,  a  horse,  dogs,  or  certain  animals/errp  naturcp,  that 
have  been  regarded  as  property  shall  be  property  no  longer,  would  that 
be  the  perishing  or  destruction  referred  to  ?  No  ;  because  the  identical 
thing  still  exists  unimpaired;  and,  besides,  fortuitous  events  do  not 
merely  destroy  tenures,  and  leave  uninjured  the  things  held.  In  this 
case,  the  thing  exists  just  as  a  dog,  book,  watch,  or  horse  may,  after  the 
owner  is  dispossessed  by  loss  or  theft.  The  thing  has  not  perished. 
3d.  Is  the  abolition  of  the  slave  tenure  a  fortuitous  event  ?  Such  event 
is  something  accidental,  e.  g.,  a  thunderbolt,  freshet,  crevasse,  tornado, 
fire,  collision,  striking  a  snog,  violence,  a  mob,  etc.,  etc.;  but  the  act  of 
the  sovereign  is  no  fortuitous  event,  (any  more  than  an  act  of  the  legisla- 
ture, or  a  judgment  of  the  Court  would  be)  for  it  is  a  most  deliberate 
exercise  of  sovereign  will  by  virtue  of  its  conceded  right,  and  upon  a 
professed  principle  of  morality  and  natural  law,  **  Fortuitous  events," 
ijideed  I 
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We  may  then  decisively,  say,  that  these  articles  can  have  no  applica- 
tion. Let  us  proceed  to  examine  some  others  which  are  cited  against  us 
OS  to  eviction  and  warranty  in  the  aforesaid  brief. 

Eviction  is  the  loss  the  buyer  sufTers  from  the  claim  or  right  of  a  third 
person  to  the  thing.  C.  C.  2476.  *' Third  persons"  are  all  who  arc  not 
parties.  3522.  The  plaintiff  cites  247G,  Domat,  p.  230,  Nos.  371,  374  ; 
also  p.  174,  No.  190  ;  also  Pothier,  p.  (34,  No.  93,  repeats  his  jyalei'-nosfet-^ 
res  peril  suo  domino,  ond  seems  to  think  he  has  clinched  the  nail.  Let  us 
see. 

Eviction  (from  evlncei^e  to  overcome-^to  prevail  in  law),  must  mean  loss 
in  puimuancc  of  a  judgment  in  favor  of  a  paramount  title  (see  BurrilFs, 
Bouvier's,  and  Webster's  Dictionaries),  especially  as  under  the  law,  no 
person  can  be  deprived  of  property  without  due  process  of  law  ;  so  saitL 
the  sovereign  !  Now  there  has  been  no  judgment  of  eviction  ;  no  right 
of  a  third  person  has  prevailed  in  law.  Hence  these  articles  do  not 
apply.  *  *  *  *  * 

6.  Finally,  let  us  notice  a  question  put  from  the  bench  during  the  argu- 
ment, involving  a  very  common  fallacy  :  *'  Shall  we  throw  all  the  loss  on 
the  plaintiff  ?"  I  trust  the  Court  will  e».f  ojfido  note  the  defendant's  cost 
of  keeping  the  slave — say  for  four  years  ;  the  interest  for  that  time  of  the 
uni)roductive  capital  represented  by  the  slave  and  the  correlative  land  ; 
the  loss  of  the  slave  by  emancipation  ;  the  consequent  abatement  of  the 
value  of  the  land,  improvements,  and  other  property,  directly  caused  by 
the  loss,  to  say  nothing  of  other  direct  or  indirect  losses,  and  of  moral 
and  mental  injuries  !  The  truth  is,  the  debtor  has  lost  more  than«  the 
creditor,  even  if  the  latter  do  not  recover  ;  and  I  now  shbmit  that  the 
real  question  is  :  Shall  the  debtor  lose  as  much  more,  in  order  that  the 
creditor  shall  lose  nothing  ?  for  the  Court  must  give  judgment  for  prin- 
cipal and  interest,  if  for  anything  -  at  all  ;  and  this,  while  ruining  the 
defendant,  would  enable  the  plaintiff  to  escape  absolutely  unharmed  by 
the  war  or  the  emancipation  !  Would  we  thus  be  doing  equity  or  equal- 
ity, as  a  sovereign  ? 

No  I  this  is  all  error  I  The  sovereignty  intended  that  the  tree  should 
lie  as  it  fell ;  and  that  those  should  suffer  who  were  in  the  way.  For  this 
conclusion,  there  are  two  unanswerable  reasons  :  1st.  The  abolition  of 
slavery  was  a  deliberate  act  of  wav,  consummated  by  conquered  and  ab- 
ject States  under  dictation  ;  and  it  is  not  belligerent-like  to  make  or 
cause  reparation  except  by  or  under  treaty.  2d.  The  precedent  which 
England  had  set  of  compensating  for  slaves  as  property,  was  avoided  ; 
and  no  cure,  compensation,  remedy  or  recourse  was  provided  for,  and  no 
reclamation  is  legally  possible.  No  wound  is  to  be  healed,  except  by  the 
vis  tnedicalrix  nainrfv ;  and  no  ruin  is  to  be  repaired  except  by  labor, 
reproductive  energy  and  time. 

TAiiiAFERRO,  J.  This  suit  is  brought  on  a  promissory  note  for  the  sum 
of  $452,  with  interest,  from  the  2Gth  February,  1861,  the  time  of  the  matu- 
rity of  the  note. 

The  defence  is: 

1st.  The  prescription  of  live  year?. 

2d.  Failure  of  consideration,  arising  from  the  emancipation  of  alaves 
by  the  sovereign  authority. 
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Judgment  was  rendered  for  the  sum  specified  in  the  note,  bnt  -without 
interest. 

The  defendant  has  appealed. 

The  phdntiif  prays  an  amendment  of  the  judgment,  allowing  him  the 
interest  claimed. 

It  is^admitted  that  the  consideration  of  the  note  was  the  price  of  an 
African  slave  sold  at  a  aaecession  sale. 

The  first  ground  of  defence  we  deem  it  unneceesary  to  consider. 

For  the  reasons  asnigued  in  the  case  of  Wcnntorighi  v.  Bridges,  lately 
deeided  by  this  Gourt,  the  second  ground  of  defence  must  prevail 

It  is  therefore  ordered,  adjudged  and  decreed  that  th0  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  that  judgment  be  and  is  hereby  rendered  in  favor  of  the  defen- 
dant, releasing  her  from  the  obligation  of  paying  the  note  sued  on,  the 
plaintiff  and  appellee  paying  costs  in  both  courts. 

Justices  Labauvb  and  Ix^slbt  dissenting. 


For  the  reasons  given  in  our  dissenting  opinion,  in  the  case  of   TTam- 
uDTighi  V.  Bridges,  lately  decided,  we  dissent  to  the  judgment  in  this  case* 
JoHK  H.  Ilslet, 

Associate  Justide  of  the  Supreme  Court 
ZsNoi^  Labauve, 

Associate  Justice. 


|'^i»^^>^»<^<s/^/sA^^/^/w^»s/»^v^»^/^v»«^^/^»N/»^^^^^*^^^^» 


No.   936.— BoBBBT  H.  Bayly,  Curator,   etc.,  v.  Thomas  MgKhigrt. 

Whars  property  ham  been  sol.l  at  sveeeasion  sale,  and  notes  ezeented  for  the  price,  witb  a  ttipnlatiOB 
io  the  act  of  sale  and  mortc«cet  that  the  property  fold  remains  speolalljr  mortgaged  and  hypotlie 
cated.  with  privilege  of  a  Tondor  in  favor  of  whoever  may  be  the  future  bolder  of  the  notes,  any 
future  holder  of  the  notob  majr  obt«in  an  order  of  selsur*  and  sale  of  the  property  mortgaced,  in 
his  own  name,  by  exhibiting  the  notes  and  act  of  mortgage,  or,  in  any  legal  capacity,  such  as 
cnrator,  without  exhibiting  letters  of  cnratorship. 

Obligations,  executed  prior  to  the  first  of  October.  18G2,  need  no  internal  revenue  stamp  to  give  them 
vaUdity. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fdbmes,  J. 
RoseUus  ^  Philips,  for  plaintiff  and  appellee.     Fitid  it  Shaddtfcrdf 
for  defendant  and  appellant. 

Labauvb,  J.  This  is  an  appeal  taken  from  an  order  of  seizure  and  sale, 
granted  on  four  mortgage  promissory  notes,  dated  22d  March,  1862,  signed 
by  the  defendant,  and  by  him  endorsed  in^larik. 

The  defendant  and  appellant  urges  that  the  case  should  be  dismissed, 
because  the  evidence  upon  which  the  said  order  is  founded,  is  insufficient 
and  illegal,  inasmuch  as  plaintiff  saes  as  curator  of  a  succession,  and  he 
has  filed  no  letter  of  cnratorship,  and  because  the  notes  sued  upon  were 
not  stamped  when  used,  with  the  proper  revenue  stamps  according  to  the 
acts  of  Congress  on  that  subject. 
41 
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Three  notes  were  executed  as  part  of  the  price  of  certain  property  sold 
to  defendant,  at  the  sale  of  the  succefision  of  Thomas  B.  Poindexter,  and 
a  mortgage  was  retained  on  the  property  to  secure  the  payment  of  said 
notes,  which  are  declared  in  the  act  to  have  been  subscribed  by  the  pur- 
chaser to  his  own  order,  and  also  to  have  been  endorsed  by  him.  It  is 
stated  in  the  act  of  sale  and  mortgage,  that  in  order  to  secure  the  ^pay- 
ment of  said  notes,  with  all  intetests  thereon  as  aforesaid,  the  herein  above 
described  and  conveyed  property  is  and  hereby  remains  bound,  mortgaged 
and  specially  hypothecated  with  privilege  of  vendor,  in  favor  of  the  suc- 
cession of  the  said  late  Thomas  B.  Poindexter,  or  of  whomsoever  may  be 
the  ftUure  holder  or  holders  of  said  notes.  Auy  holder  of  said  notes,  by 
exhibiting  the  same,  together  with  a  copy  of  the  act,  was  entitled  to  an 
order  of  seizure  and  sale  in  his  own  name,  or  in  any  legal  capacity,  such 
as  curator,  etc.,  without  producing  letters  of  his  alleged  capacity, 
Louis  Marihey,  George  McCrystal^  11  An.  4.  Race  A  Fosters,  OwenBruen, 
11  An.  34.  Montgomery ^  ExeciUor,  v.  Myei's^  2  An.  276.  Rice,  Curator ,  v. 
David  Davis,  14  An .  435. 

The  other  objection,  that  the  notes  were  not  stamped  when  used,  with 
the  proper  internal  revenue  stamps,  according  to  the  acts  of  Congress  on 
that  subject,  cannot  be  maintained. 

No  stamp  is  necessary  upon  an  instrument  executed  prior  to  the  1st  of 
October,  1862,  to  make  it  admissible  in  evidence.  In  this  case  the  notes 
were  executed  on  the  22d  March,  1802,  we  have  lately  so  decided  in  the 
case  of  Frederic  Baur  v.  Richard  ShtckeWn-d,  not  yet  reported. 

We  are  of  opinion  that  the  District  Court  did  not  err  in  granting  an 
order  of  seis^ure  and  sale. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 


No.  940. — Manuel  Bonninv.  Dr.  Joseph  EUiioxr. 

Malicious  slander  will  be  punished  by  the  infliction  of  damaffCH  commeusurmte  with  the  amrraTed 
character  of  the  langnapre  uii«d.  The  doctrine  in  the  cat-o  of  Mohrman  ts.  Oshe.  17  A.  64 
reaflBrmed. 

APPEAL  from  the  Third  District  Court  of  Now  Orleans,  Felloioes,  J. 
A.  Sambola  S  Ducros,  for  plaintiff  and  appellee.   Geo.  L.  Binght,  for 
defendant  and  appellant. 

HowELii,  J.  The  motion  to  dismiss  the  appeal  in  this  case  is  unfounded, 
and  must  be  overruled. 

The  defendant  has  appealed  from  a  judgment,  in  the  sum  of  one  thous- 
and dollars  damages,  for  slander. 

The  words  charged  are  clearly  proven,  a«id  are  of  a  very  defamatory 
nature  ;  but  defendant's  counsel  contends  tliat  they  were  uttered  in  an 
ebullition  of  passion,  without  malicious  motive,  and  carry  with  them  no 
pecuniary  responsibility.  The  circumstances  detailed  in  the  record,  do 
not,  in  our  opinion,  bring  this  case  within  the  application  of  this  doc- 
trine.    It  is  true,  defendant  gave  vent  to  a  sudden  burst  of  passion  ;  but 
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there  was  nothing  in  the  language  or  conduct  of  the  plaintiff  on  the  occa- 
sion, to  elict  or  excuse  it ;  while  the  opprobrious  epithets  were  repeated 
by  him  in  plaintiff's  shop,  and  on  the  banquette,  and  one  of  them  again 
nsed  in  an  interview  sometime  afterwards  with  one  of  the  witnesses.  The 
ruling  in  the  case  of  Mohrman  v.  Osliey  17  A.  64,  supports  the  decision  in 
this. 
Judgment  afirmed. 


No.  918.— N.  C.  FoiiOKR  &  Son  r.  W.  S.  SiiAUOHTBB  et  als. 

DefencUnto  had  tbair  domicile  and  residence  in  one  parish,  where  they  had  resided  for  a  namlwr  of 
years,  from  which  thoy  removed  temporarily  to  an  other  parish,  to  avoid  the  dangers  resnltinK 
from  the  late  war.  whore  they  engaged  in  bosinosa,  and  participated  in  one  or  two  eleotionh  by 
voting,  withont  doing  any  other  act,  or  signifying  their  intention  of  a  change  of  domicile:  //e/J— 
That  these  acts,  of  themselves,  are  not  sufficient  to  cause  a  change  of  domicile,  and  the  psKies 
mnst  be  considered  as  still  residing  at  their  former  domicile,  where  they  must  be  saed. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Foset/,  J. 
W.  F.  Kernan,  for  plaintiffs  and  appellants.     Burgess  <6  Chaney^ 
Dunn  &  II n  ron,  for  defendants  and  appellees. 

Taliafebbo,  J.  The  defendants  are  sued  as  acceptors  of  certain  drafts 
drawn  in  plaintiffs*  favor  by  Young  &  Holmes.  W.  S.  Slaughter  and 
Alexander  Smith,  the  parties  sued,  except  to  the  jurisdiction  of  the 
Court,  on  the  ground  that  the  parish  of  East  Feliciana  is  not  in  the  parish 
of  their  domicile.  The  exception  was  sustained,  and  the  suit  dismissed. 
Plaintiffs  have  appealed. 

But  the  one  question  is  here  presented:  Were  the  defendants  domi- 
ciliated in  the  parish  of  East  Feliciana  at  the  time  this  suit  was 
instituted  ? 

It  is  shown  that  both  Smitli  &  Slaughter  resided  in  Jackson,  in  Ea^t 
Feliciana,  before  and  at  the  time  of  the  institution  of  this  suit ;  that  the 
latter  had  resided  there  about  a  year  before  that  time,  and  the  former 
since  1862,  a  short  time  after  New  Orleans  was  taken  by  the  Federal 
forces. 

It  is  also  shown  that  Slaughter  rented  a  house  in  Jackson,  and  has  been 
living  there,  and  that  Smith's  family  resided  in  the  parish  of  East 
Feliciana. 

It  is  further  shown  that  both  have,  during  their  residence  in  Jackson, 
attended  elections  there,  and  also  that  on  one  or  two  occasions  they  voted 
there. 

Smith,  it  is  proved,  was  trading  in  cotton  in  that  parish. 

This  evidence,  we  think,  overbalanced  by  the  weight  and  general  drift 
of  the  testimony  on  the  other  side.  It  is,  we  think,  quite  clearly  shown 
that  Slaughter  has  a  domicile  in  the  parish  of  East  Baton  Rouge  ;  that  he 
lived  on  his  plantation  in  that  parish,  near  the  Mississippi  river,  from 
whence  he  was  within  range  of  the  cannon  on  board  the  Federal  gun- 
boats, and  that  he  removed  to  Jackson  to  get  out  of  the  danger.  It  is 
proved  that  he  always  expressed  his  intention  to  return  to  his  plantation, 
in  East  Baton  Rouge.  The  same  thing  is  established,  in  regard  to  Smith, 
whose  constant  declarations  have  shown  an  intention  to  go  back  to  New 
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Orleans.  The  ill  health  of  his  wife  detained  him  in  Feliciana.  The  fact 
of  these  defendants  having  voted  in  Jackson,  at  elections,  once  or  twice, 
is  not  conclusive  against  the  opposite  evidence.  Irregular  voting  of  this 
kind  is  of  frequent  occurrence,  and  it  should  not  be  allowed  too  mnch 
weight  in  determining  questions  of  this  kind.  Persons  who,  like  the  de- 
fendants, during  the  late  commotions,  had  to  leave  their  domiciles  and 
undergo  a  temporary  exile,  during  which  they  have  constantly  evinced 
the  will  and  intention  to  return  to  their  long  established  homes,  should 
not  be  deemed  to  have  changed  their  domiciles,  from  having  engaged  in 
trade  during  their  sojourn,  and  from  having  voted  occasionally  at 
loosely  conducted  elections. 

We  think  the  exception  was  properly  sustained. 

Ifris  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 


No.  1132.— RiOHABD  Tatlor  V,  P.  G.  Mohan,   Comptroller,  and  M.  F. 
Pbatt,  Deputy  Comptroller. 

Where  property  leased  U  encumbered  with  a  eervitude,  or  privileco  of  a  date  anterior  to  the  leaae, 
the  lenee  takes  the  property  subjeot  to  the  enoumbrancea;  and  he  cannot  maintain  an  action  to 
prohibit  the  use  of  the  former  pririleges  granted  on  the  property. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Theard,  J. 
Hays^  Adams  &  Moise,  for  plaintiff  and  appellant.     H.  D.  Ogden^  for 
defendants  and  appellees. 

Brief  of  H,  D,  Ogden,  for  defendants  and  appellees,-— On  24th  March, 
1865,  the  legislature  passed  an  act  in  these  words  :  **  That  the  city  cor- 
poration of  New  Orleans  be  and  are  hereby  authorized  to  build  a  good 
and  substantial  foot  bridge  on  the  New  Basin  Canal,  at  the  intersectioii 
of  Liberty  street."  •*  That  said  bridge  be  so  constructed  as  not  to  pre- 
vent the  free  egress  and  ingress  of  vessels." 

The  Common  Council  of  New  Orleans,  in  conformity  with  the  above 
permission,  passed  resolution  No.  148,  N.  S.,  (annexed  to  plaintiff's  peti- 
tion) authorized  the  comptroller  to  sell  **  the  building  of  a  foot  bridge 
across  the  New  Canal  Basin,  at  the  foot  of  Liberty  street,"  according  to 
the  plans  and  specifications  on  file  in  the  Surveyor's  office. 

The  comptroller  advertised  for  sale  a  bridge  "  across  the  New  Canal,  at 
the  foot  of  Liberty  street. " 

Voluminous  testimony  has  been  offered  to  show  the  extraordinary  dam- 
age which  would  accrue  to  the  lessee  from  the  building  of  a  bridge,  con- 
structed in  any  manner  or  way.  By  the  evidence,  no  plan  could  be 
adopted  to  prevent  the  loss.  It  is  even  estimated,  that  the  damage  would 
amount  to  at  least  one  hundred  thousand  dollars  for  each  bridge.  The 
whole  testimony,  however,  is  irrelevant ;  the  only  question  is,  had  the 
lessee  vested  rights,  which  would  be  impaired  by  the  construction  of  the 
bridge.   It  is  not  alleged,  that  the  bridge  to  be  constructed  would  prevent 
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such  free  egress  and  ingress  of  vessels  as  was  intended  to  be  understood 
by  the  words  of  the  act.  »  »  *         *  * 

We  respectfully  submit,  that  when  the  plaintiff  obtained  the  lease  of 
his  canal  and  the  lands  adjoining,  it  was  with  all  the  encumbrances  and 
servitudes  attached,  as  well  as  the  rights  and  privileges  appertaining 
thereto.  The  act  of  24th  Maroh,  1865,  imposed  a  servitude  in  favor  of 
the  city.  It  was  a  public  act,  and  the  plaintiff  was  bound  to  know  it.  It 
was  a  right  given  and  vested  in  the  city  at  the  time  that  plaintiff  acquired 
his  rights.  The  State  being  the  owner  of  the  adjacent  lands,  and  giving 
the  right  so  to  construct  a  bridge,  necessarily  gave  with  it  all  such  grants 
and  permissions  as  may  be  necessary  for  the  exercise  and  enjoyment  of 
the  right.  This  must  be  implied.  The  act  of  1865  bestowed  a  servitude 
on  both — the  canal  and  land. 

HowEiiii,  J.  On  the  24th  April,  18G5,  the  Legislature  of  the  State 
passed  an  act  authorizing  the  city  of  New  Orleans  to  construct  a  foot 
"*^  bridge  across  the  New  Basin  Canal,  at  the  intersection  of  Liberty  street. 
\  On  10th  July,  1866,  the  Common  Council  authorized  the  comptroller  to 
sell  the  building  of  a  bridge  at  said  point,  and  said  officer  advertised  the 
sale  thereof;  whereupon  the  plaintiff,  who  had  on  6th  March,  1866,  leased 
the  said  canal,  with  its  property,  rights  and  privileges  from  the  State, 
enjoined  the  said  comptroller  from  proceeding  with  said  sale,  on  the 
ground  that  the  construction  of  said  bridge  would  injure  his  rights  under 
his  said  lease. 

Judgment  was  rendered  in  favor  of  defendants,  dissolving  the  injunc- 
tion, from  which  plaintiff  appealed. 

The  right  to  construct  the  bridge  in  question,  had  been  accorded  to  the 
city  corporation  by  the  State,  prior  to  the  lease  of  said  canal  to  plaintiff, 
which  passed  to  him  with  the  encumbrances  and  servitudes  established, 
and  not  excepted  by  the  State,  his  lessor.  The  lessee  cannot  contest  the 
title  of  his  lessor;  but  it  is  not  pretended  that  the  State  had  not  the  right 
to  grant  the  privilege  of  building  the  bridge. 

Judgment  affirmed. 


No.  998. — ^Edwakd  Coneey  v,  C.  F.  Hayes  et  al. 

After  the  termination  of  the  partnership,  no  odmisraon  or  acknowledgment,  by  one  of  the  partners, 
of  the  correctness  of  an  account  made  before  the  dissolution  of  the  partnership,  is  legal  evidence 
against  the  other  members  of  the  firm. 

The  admission  of  a  partner,  after  the  dissolution  of  the  partnership  to  a  third  party,  that  an  account 
made  before  the  dissolution  is  correct,  where  the  amount  is  over  five  hundred  dollars,  is  not  con- 
clusive against  him.    C.  0.  2357. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
Randolph^  Singleton  eft  Hardier  for  plaintiff  and  appellee.     B,  Egan, 
for  defendants  and  appellants. 

iLSiiEY,  J.     The  defendants,  C.  F.  Hayes,  Barry  Hayes  and  C.  D.  Hayes, 
are  sued  by  the  plaintiff  to  recover  from  them,  as  commercial  partners, 
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owning  the  steamboat  Starlight,  engaged  in  the  carrying  tmde,  the  sum  of 
sixteen  hundred  and  thirty-one  dollars,  with  interest,  for  boat  stores  and 
necessary  supplies,  furnished  the  said  boat,  between  the  25th  February, 
1862,  and  the  12th  February,  1863. 

The  defendants  separated  in  their  answers ;  each  pleaded  the  general 
is3ue,  and  the  prescription  of  one  and  three  years. 

Afterwards,  each  of  them  filed  an  amended  answer.  Barry  Hayes 
claimed  to  have  been  always  the  sole  owner  of  the  boat,  and  C.  F.  and  G. 
D.  Hayes  denied  ever  having  had  any  interest  in  her. 

Judgment  was  rendered  in  the  lower  Court  in  favor  of  the  plaintiff  and 
against  all  the^defcndants,  in  solido,  for  the  amount  claimed,  interest  and 
costs. 

The  testimony  in  the  record  establishes  that,  during  the  whole  period 
which  the  amount  embraces,  the  defendants  were  the  joint  owners  of  the 
Starlight.  There  was  no  special  contract  of  partnership,  but  the  nature 
of  the  business  done  during  that  period  by  the  boat  on  account  of  the 
said  owners,  constituted  them  quoad  hoc,  commercial  partners,  and  they 
became  liable  in  solido  for  the  current  debts  of  the  boat. 

The  property,  or  ownership  of  the  boat,  was  not  brought  into  the  part- 
nership; it  was  the  mere  vse  of  it.  See  Owens  v.  Davis,  15  An.  23.  2  Bob. 
229.  6  An.  293.  14  An.  437.  And  when  the  use  of  the  boat  ceased  to  bo 
available  for  any  purpose,  as  it  did  by  the  seizure  and  detention  of  it 
by  the  United  States  military  authorities,  the  partnership  terminated,  and 
the  individual  members  merely  retained  their  title  to  and  interest  in  the 
boat,  as  joint  owners. 

After  the  termination  of  the  partnership,  no  admission  or  acknowledg- 
ment by  a  partner  of  the  correctness  of  the  plaintiff's  account  could  be 
deemed  legal  evidence  against  the  others.  5  Rob.  172.  6  R.  127,  256. 
11  Rob.  458.     12  Rob.  252.     2  An.  272. 

The  acknowledgment,  in  writing,  made  by  C.  F.  HayoF,  that  the  i)l:iin- 
tiff*s  account  was  correct,  is  conclusive  against  him,  and  thence  no  pre- 
scription but  that  mentioned  in  the  0.  C.  3508,  applied  to  it. 

As  against  C.  D.  Hayes  and  Barry  Hayes,  the  claim  is  not  established 
by  legal  evidence. 

Neither  the  plaintiff's  books  nor  the  testimony  of  the  clerk,  whose  in- 
formation was  derived  exclusively  from  the  books,  and  from  no  other 
source  objected  to,  was  valid  testimony.  This  doctrine  is  well  settled  in 
our  jurisprudence.  Byrne  v,  Grayson,  15  An.  457.  2  N.  S.  509.  4  N.  S. 
383.     12  Rob.  407.     12  An.  770. 

This  evidence,  and  the  admission  of  C.  F.  Hayes  being  excluded  as 
against  C.  D.  and  Barry  Hayes,  there  is  not  sufficient  evidence  to  charge 
either  of  them. 

Barry  Hayes  did,  according  to  the  testimony  of  one  witness,  admit  the 
account  to  be  correct ;  but  the  claim  exceeding  five  hundred  dollars,  and 
there  being  no  corroborative  testimony,  it  fails  to  make  the  demand  against 
him  certain.  Art.  2257,  JDartesY.  Decuir,  5  Rob.  480.  Successioti  ofSpgond^ 
7  Rob.  111.     McRae  v.  Marshall,  1  An.  29. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  as  far  as  the  judg- 
ment of  the  District  Court  is  against  C.  D.  Hayes  and  Barry  Hayes,  and 
in  favor  of  the  plaintiff,  it  be  annulled,  avoided  and  reversed.    It  is  for- 
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iher  ordered  that  the  judgment  be  and  it  is  hereby  rendered  in  favor  of 
these  two  defendants,  and  against  the  plaintiff,  with  costs  in  both  courts. 
It  is  further  ordered,  that  so  far  as  the  said  judgment  of  the  District 
Court  is  in  favor  of  the  plain tiflf  and  against  the  defendant,  0.  F.  Hayes, 
that  it  be  affirmed,  the  costs  of  appeal  to  be  paid  by  that  defendant. 


No.  937. — Sydney  B.  Robertson  v.  A.  Levy  and  Wife.  ^^  ^ 

Ad  agent  cannot  bind  his  principal  on  a  promissory  note,  under  a  general  power  of  attorney.  To  bind  xoi&xi 

the  principal  on  the  not«  iDu  power  of  the  agent  must  be  expresb  and  special.    C.  G.  2966. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  LeaumorU,  J. 
;)/.  Gh-ivot,  for  plaintiff  and  appellee.     £ki.  Philips,  for  defendants 
and  appellants. 

Ilsley,  J.  Amotion  is  made  to  dismiss  the  appeal  in  this  case,  on 
several  grounds,  but  the  facts  stated  to  sustain  the  motion  do  not  appear 
in  the  record. 

The  appeal  is  regulat  in  every  respect,  and  the  motion  to  dismiss  is 
overruled. 

The  only  evidence  found  in  the  record  to  sustain  the  judgment  of  the 
lower  Court  is  the  promissory  note  sued  on,  purporting  to  have  been 
signed  by  J.Levy,  as  agent  for  Mr.  and  Mrs.  A.  Levy,  and  the  considera- 
tion of  the  note  is  stated  to  be  for  supplies  for  the  Hope  plantation.  The 
defendants  were  interrogated  on  facts  and  articles — first,  in  relation  to 
the  genuineness  of  the  signature  of  J.  Levy  on  the  note  ;  and  second,  as 
to  whether  Jules  Levy  was  the  agent,  and  empowered  to  administer  their 
Hope  plantation,  in  the  parish  of  Pointe  Coupee.  These  taken  for  con- 
fessed, merely  prove  the  signature  of  J.  Levy,  and  that  he  was  the  agent, 
and  empowered  to  administer  the  Hope  plantation  of  the  defendants. 

The  agent  had  only  general  powers  of  administration,  but  no  special 
authorization  to  sign  the  note  for  the  defendants  is  shown.  C.  C.  2966, 
Nugent  v.  Rickey^  2  An.  358. 

It  is  neither  al^ged  nur  proved,  that  the  wife  was  separate  in  property 
from  her  husband,  or  that  the  debt  inured  to  her  separate  benefit;  on  the 
contrary,  the  allegation  that  the  note  was  given  for  supplies  for  a  plan- 
tation belonging  to  Mr.  and  Mrs.  Levy,  show  that  it  was  a  community 
debt.     UK.  712.    ' 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed  ;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  judgment  be  and  it  is  hereby  ren- 
dered in  favor  of  the  defendants  and  against  the  plaintiff,  as  in  case  of 
nonsuit,  and  that  the  plaintiff  pay  the  costs  ia  both  courts. 

No.  1382. — John  Arrowsmtth  t?.  N.  H.  RapI»elgb  et  aL 

To  entitle  a  party  to  an  appeal  it  muMt  be  shown  that  he  has  an  interest  in  maintaining  or  reversing 

the  judgment  of  the  lower  Court. 
No  damages  will  be  allowed  on  appeal,  except  on  moneyed  judgments.    O.  P.  907. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  DuplarUier,  J, 
P.  Soide  and  Jos.  C.   Walker,  for  plaintiff  and  appellee.     Buchanan 
4u  Qilmore,  for  defendant  and  appellant. 
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Tauulfebbo,  J.  This  case  is  before  the  Court,  on  a  motion  to  dismiM. 
.The  plaintiff  brought  a  petitory  action  against  Bappelge,  to  recover  six 
squares  of  ground  lying  witliin  liie  city  limits.  Subsequently  by  amended 
petitions,  he  caused  first,  Mrs.  McCormick,  and  afterwards  Giraud,  to  be 
made  parties  defendants  to  the  suit  He  sues  the  first  two  for  six  squares 
of  ground,  and  the  third,  Giraud,  for  one  of  the  six  squares.  Giraud 
called  Mrs.  Ann  Hook,  Gbwton  de  Pontalba  and  Alfred  de  Pontalba  in 
warranty. 

Pending  the  delays  to  call  in  the  warrantors  the  plaintiff  took  judgment 
final  against  Bappelge  alone.  From  this  judgment  Giraud  took  an 
appeal 

The  plaintiff  and  appellee  moves  to  dismiss  the  appeal,  on  the  grounds: 

1.  That  the  appellant  has  no  interest  in  the  judgment  appealed  from, 
and  has  not  been  aggrieved  by  it. 

2.  That  the  appellant  has  not  made  his  co-defendant,  Bappelge,  and 
his  warrantors,  parties  to  the  appeal. 

We  are  of  opinion  that  the  appellant  was  not  required  to  make  his  co- 
defendant  and  warrantors  parties,  as  we  do  not  see  what  interest  they  can 
have  in  the  judgment  being  maintained. 

Nor  is  it  clear  that  the  appellant  himself  has  any  interest  in,  or  that  his 
rights  are  affected  by  the  judgment  rendered  against  his  co-defendant, 
Bappelge.  The  appellant  is  not  a  psrty  to  that  judgm^it.  It  determines 
only  that  the  plaintiff  is  owner  as  againsi  Bappelge.  The  appellant,  it 
seems,  would  lose  nothing,  if  the  judgment  against  Bappelge  were  main- 
tained, and  gain  nothing  by  its  reversal. 

The  appellee  prays  damages  for  a  frivolous  appeal.  The  judgment 
appealed  from  is  not  what  is  termed  a  money  judgment,  and  damages 
cannot  be  allowed.    C.  P.  Art.  907.   ' 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  coats  of 
iq>pellant     1  N.  S.    4  N.  S.  842.     2  Bob.  891. 


No.  927.— James  H.  Bowhan  r.  James  Goneoaij. 

AjaontmetmamuttfA  into,  dnrinc  th«  ezistonoe  of  the  lato  war.  between  defendant,  residinv  In  the 
eitj  of  New  Orleane.  after  the  ooonpatlon  of  the  city  bf  the  Federal  foroes.  with  John  J  P»ttQ«, 
then  GoTemor  of  Miaaiaeippi,  one  of  the  eo-caUed  Confederate  States,  for  the  rapplj  of  the  eo- 
oalled  Oonfederafes,  with  a  large  quantity  of  aalt  and  other  irooda.  in  ezohance  for  ootton  and 
other  piodnoe :  JTM^Thmt  the oon tract  ao  made  is  illegal  on  ita  face,  absolniely  nnll  and  Toid,  and 
cannot  be  judicially  enforoed. 

The  Supreme  Oonrt  of  Louisiana  will  not  lend  iu  aid  to  wttle  disputee  relative  to  oontraoU  reprobated 
by  law.  It  will  notice  their  illegaKty  ex  qtfkio,  and  allow  it  to  be  euggeeted  without  any  plea,  and  at 
any  stage  of  the  proceedings. 

▲  contract  must  have  a  Uwfnl  purpose,  and  if  it  have  an  unlawful  cwwe  ifttbe  eoatraiy  to  good 
morals  or  public  order,  it  can  have  no  effect. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
Harrison  (ft  Bunion,  for  plaintiff  and  appellant    Sullivan,  BiUings  d 
Hughes,  for  defendant  and  appellee. 

Bri^  (^  Harrison  dt  Hunton,  for  plaintiff  and  rtppeUant, — ^The  Court  be- 
low dismissed  the  petition,  because,  in  its  opinion,  the  contract  with 
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GoTemor  Pettas  was  illegal,  and  because  that  illegality  vitiated  the  con- 
tract between  plaintiff  and  defendant. 

With  all  due  respect  for  that  Court,  we  insist  that  Bowman's  right  to 
the  $5,000  is  in  no  manner  affected  by  the  illegality  of  those  contracts, 
even  if  they  be  illegal. 

If  those  contracts  were  legal  they  would,  of  course,  present  no  obstacle 
in  the  way  of  a  recovery  by  plaintiff.  If,  however,  they  were  illegal,  it 
was  the  duty  of  the  parties  to  abandon  them.  The  parties  did  abandon 
these  contracts  by  a  failure  to  execute  them.  But  whether  they  were 
abandoned  or  not,  the  plaintiff  had  the  right  to  withdraw  the  money 
advanced  by  him  for  an  illegal  purpose,  (if  it  was  illegal)  at  any  time 
before  it  was  applied  to  tliat  purpose,  and  thus  in  the  exercise  of  a  clear 
right  this  suit  was  brought.     2d  Parson's  Contracts,  page  253. 

Thus,  money  staked  as  a  bet  on  an  election,  or  any  unlawful  game, 
may  be  recovered  at  any  time  before  payment  to  the  winner.  See  2d 
Smith's  Leadiug  Cases,  top  pages  307,  308,  458;  2d  Kent,  side  pages,  467, 
468. 

The  law  recognizes  a  locus  penitenticp,  and  this  locus  penitentiae  continues 
until  the  illegal  purpose  is  consummated. 

Had  the  contract  with  Governor  Pettus  been  carried  into  effect  by 
Gonegal,  plaintiff  would  have  had  an  equal  interest  in  the  profit  and  loss 
thereof  as  partner,  and  even  if  it  were  illegal,  yet  under  the  decision  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Brooks  v.  Mcirtin, 
2d  Wallace,  page  70,  this  Court  would  not  permit  Gonegal  to 
rely  on  the  illegality  to  secure  the  profit  to  himself,  or  to  defeat  plaintiff's 
right  to  an  account. 

.  That  contract,  however,  was  not  carried  into  effect,  nor  is  plaintiff, 
claiming  any  rights  under  it  or  under  either  of  them.  There  is  no  mode 
for  the  enforcement  of  a  right  under  an  express  contract,  except  by  a  spe- 
cific execution,  or  by  damages  for  a  breach  of  it;  plaiutiff,  however,  claims 
neither  the  one  nor  the  other.  Any  such  claim,  under  an  illegal  contract, 
would  be  defeated  on  the  well-established  principle,  that  the  Courts  will 
not  aid  in  the  enforcement  of  an  illegal  contract.  So  far  from  attempting 
to  enforce  either  of  these  contracts,  the  present  action  is  based  on  the 
fact,  that  these  contracts  were  abandoned  by  common  consent,  or  that  it 
was  impossible  or  unlawful  to  carry  them  into  effect;  and,  therefore,  that 
plaintiff  was,  in  either  of  these  events,  entitled  to  a  return  of  his  money. 

But,  are  these  contracts  illegal  ? 

The  Courts  never  presume  illegality,  and  therefore  never  pronounce  a 
contract  illegal,  if  it  be  susceptible  of  any  other  interpretation.  See 
Henning's  Dig.  (new  edition)  2d  vol.,  page  1013,  Art.  17  ;  also  page  1012, 
Article  1.  ♦  #  *  #  * 

Brie/  of  Sullivan,  Billings  db  Hughes^  for  defendant  and  appellee, — 
*  *  *  IL  We  shall  now  proceed  to  show  that  the  advance 
of  this  Confederate  currency,  the  whole  transaction  entered  into  and 
enterprise  contemplated  by  the  parties  were  illegal,  and  that  the  illegality 
was  of  such  a  nature  as  to  preclude  any  action  being  maintained,  either 
based  on  this  advance  or  directly  on  the  contract,  or  springing  out  of 
anything  done  as  an  inducement  or  aid  connected  with  it. 
42 
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First.  The  five  thousand  dollars,  being  in  currency  issued  by  the  so- 
called  Confederate  States,  and  having  been  advanced  by  plaintiff  to  be 
used  for  the  joint  benefit  of  himself  and  defendant,  cannot  form  the  basis 
of  an  action. 

The  Confederate  notes  were  payable  only  in  case  the  Confederate  gov- 
ernment was  acknowledged — only  in  case  the  rebellion  succeeded.  They 
were,  therefore,  pro  lanto  pledges  for  its  success,  and  the  inducing  others 
to  take  them  was  nothing  but  the  accumulating  in  the  community  motives, 
tending  directly  to  the  success  of  treason.  Now  the  plaintiff  seeks  to 
recover  for  these  seeds  of  destruction,  which  he  says  he  passed  to  defen- 
dant to  be  scattered  for  their  joint  benefit.  The  case  is  stronger  than  the 
one  put  by  Chief  Justice  Eyre,  in  LiglUfoot  v.  Tenant,  3  Bos.  k  Pull.  366, 
of  ''the  man  who  sold  arsenic  to  one  whom  he  knew  intended  to  poison 
his  wife  with  it."  For,  while  arsenic  might  be  used  for  a  good  purpose, 
any  disposition  of  the  Confederate  currency  would  be  criminal. 

Secondly.  The  plaintiff  asks  the  Court  to  hear  his  case,  which  is,  that 
for  the  purpose  of  being  admitted  as  a  partner  in  a  contract  made  between 
defendant  and  Governor  Pettus,  of  Mississippi,  he  made  an  advance 
which  he  invokes  the  aid  of  the  Court  to  enable  him  to  recover  back. 
Now,  an  examination  of  the  references  to  this  contract,  pages,  (5,  6  and 
7)  shows  that  Gonegal  entered  into  this  contract  with  Pettus,  in  his  capa- 
city as  governor.  It  was  therefore  a  contract  to  furnish  the  head  of  an 
organized  community  of  public  enemies  with  provisions.  It  was  an  offence 
punishable  by  our  Articles  of  War,  with  death. 

Articles  of  War  adopted  by  Congress,  April  10.  1806,  Art.  56:  "  Who- 
soever  shall  relieve  the  enemy  with  money,  victuals  or  ammunition,  or 
shall  knowingly  harbor  or  prot^t  an  enemy,  shall  suffer  death,  or  such 
other  punishment  as  shall  be  ordered  by  the  sentence  of  a  court  martial. " 
Revised  U.  S.  Army  Regulations,  1863,  p.  494. 

And  a  necessary  portion  of  the  plaintiff's  case  is,  that  he  made  his  ad- 
vance to  aid  in  carrying  out  this  contract. 

Thirdly.  The  contract  into  which  plaintiff  was  thus  admitted,  and  for 
the  furtherance  of  which  he  advanced  whatever  he  did  advance,  was  a 
contract  by  which  Gonegal,  a  resident  of  New  Orleans,  agreed  to  carry 
across  our  lines  into  the  enemy's  country  some  50,000  sacks  of  salt.  As 
to  the  illegality  of  the  contract,  in  this  respect,  the  attention  of  Your 
Honors  is  respectfully  asked  to  point  II,  in  the  brief  of  defendant,  in  Fee 
V.  Gonegal,  No.  919.     See  Davis  v.  Holhrook,  1  An.  176. 

This  was  an  action  brought  to  recover  $500,  the  amount  of  a  bet  depo- 
sited by  plaintiff  with  defendant  as  stakeholder. 

The  Court,  after  a  thorough  review  of  the  decisions  in  the  Federal  and 
State  Courts,  as  well  as  our  own  Courts,  say  (p.  179):  * 'Before  the  ques- 
tion, whether  the  stakeholder  shall  be  permitted  to  retain  what  does  not 
belong  to  him,  stands  another,  which  overshadows  it,  which  is,  whether 
the  plaintiff  can  be  heard  when  he  asks  the  assistance  of  the  Court  to 
relieve  him  from  the  consequences  of  haviug  violated  the  law.  It  is  oar 
duty  to  say  tbat  he  cannot.  The  law  leaves  him  where  bis  conduct  has 
placed  himf  #  ♦  * 
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IiiSiiEY,  J.  The  present  action  grows  out  of  the  following  agreement, 
entered  into  in  Mississippi,  on  the  27th  March,  1863,  between  the  parties 
to  this  suit: 

"  Whereas,  James  Gonegal  has  this  day  entered  into  a  contract  with 
John  J.  Pettus,  Governor  of  the  State  of  Mississippi,  whereby  the  said 
Gonegal  agreed  to  exchange  fifty  thousand  sacks  of  salt  for  cotton  ;  and 
whereas  the  said  James  H.  Bowman  and  the  said  Gonegal  have  agreed  to 
become  partners  in  the  said  contract;  and,  whereas,  the  said  Bowman  has 
advanced  five  thousand  dollars  in  cash,  to  be  used  as  capital  in  carrying 
the  said  contract  into  effect ;  now,  in  consideration  of  the  premises,  it  is 
agreed  that  the  said  Bowman  becomes  an  equal  partner  with  the  said 
Gonegal,  with  said  John  J.  Pettus,  governor  as  aforesaid,  and  all  profits 
and  losses  arising  from  said  contract  are  to  be  shared  and  divided  equally 
between  the  said  Bowman  and  the  said  Gonegal,  and  if  any  other  goods 
of  any  kind  are  brought  from  New  Orleans  by  the  said  Gonegal,  the  said 
Bowman  and  Gonegal  are  to  become  equal  partners  in  the  same,  and  share 
equally  all  profits  and  losses  arising  therefrom." 

And  the  present  suit  is  to  recover  back  from  the  defendant  the  five 
thousand  dollars  in  cash,  which  was,  by  the  agreement,  to  have  been,  but 
was  not,  used  by  the  defendant  to  carry  out  the  same. 

The  answer  of  the  defendant  admits  the  receipt  of  the  nominal  amount 
claimed  under  the  agreement,  but  avers  that  the  said  sum  was  advanced 
by  the  plaintiff  in  the  currency  of  the  so-called  Confederate  States,  and 
that  he  was  prevented  from  using  it  on  account  of  the  unexpected  situa- 
tion  of  military  affairs,  and  the  change  in  the  lines  of  the  armies  of  the 
United  States  and  so-called  Confederate  States,  and  he  makes  a  tender  of 
the  amount  in  the  same  species  of  paper. 

There  was  judgment  in  the  Court  below  for  the  defendant,  and  the 
plaintiff  has  appealed. 

It  is  urged  in  this  Court  by  the  appellee,  that  the  cause  of  the  agree- 
ment was  unlawful  and  against  good  morals  and  public  order;  but  it  is 
contended  on  the  other  side,  that  the  question  of  illegality,  in  the  consi* 
deration  or  object  of  a  written  contract,  is  properly  raised  in  only  one  of 
two  modes:  1st.  Where  tlie  contract,  on  itsfacey  admits  of  no  other  con- 
struction but  an  iUegal  one.  2d.  Where  the  contract  ^  prima  facie  legal, 
and  the  defendant  brings  up  the  question  by  pleading  and  proving  the 
illegality. 

It  has  been  repeatedly  held  by  this  Court,  that  it  will  not  lend  its  aid  to 
settle  disputes  relative  to  contracts  reprobated  by  law.  It  will  notice 
their  illegality  ex  officio,  and  allow  it  to  be  suggested  without  any  plea, 
and  at  any  stage  of  the  proceedings.  2  Hen.  p.  1007,  { 1.  When  it 
appears  clearly  that  the  agreement  is  for  an  illegal  purpose  the  Court  will 
dismiss  the  parties;  but  this  is  in  the  interest  of  public  justice,  and  not  of 
the  party  who  seeks  to  profit  by  the  a<5ts  of  his  adversary,  of  which  he 
has  been  the  participant.     6  An.  317. 

The  question  then  is,  whether  the  contracts  between  the  Governor  of 
Mississippi  and  the  defendant,  and  between  the  plaintiff  and  the  defen- 
dant, on  which  the  plaintiff's  action  is  based,  read  in  connection  with  the 
momentous  events  that  were  in  progress  at  the  time  the  contracts  were 
executed,  and  which  we  notice  judicially  are  stamped  with  illegality — ^if 


M  SUPREME  OOtmD  OP  LOttStA^l, 

Bowman  v.  Gonegal. 

SO,  the  plaintifiTs  action  must  be  dismissed.     '*  Ubi  dantis  et  acceptantid 
tai'pitado  versatur  non  posse  repeto  decimus." 

The  object  of  the  war  then  waged  was  on  the  part  of  one  of  the 
belligerents  to  sever  the  Union,  and  to  destroy  the  government  of  the 
United  States,  and  any  contract  that  tended  to  aid  in  the  consummation 
of  that  object  was  in  direct  violation  of  law,  and  it  was  manifestly  with 
the  interest  of  promoting  this  object  that  the  contracts  referred  to  were 
entered  into.  They  were  agreements  to  supply  enemies  of  the  United 
States,  whilst  a  state  of  war  was  existing — with  a  large  quantity  of  salt 
and  other  goods,  of  any  kind,  to  be  transported  from  New  Orleans  into 
the  lines  of  the  Confederate  (so-called)  army. 

There  is  nothing  redeeming  on  the  face  of  the  contract  referred  to.  It 
is  in  view  of  the  then  existing  state  of  things,  stamped  with  illegality, 
and  nothing  appears  in  the  record  to  efface  the  taint  with  which  it  is 
ioibued.  It  is  not  even  shown  that  the  plaintiff  voluntarily  abandoned 
the  speculation. 

In  Brooms'  Legal  Maxims,  marginal  paging,  643,  a  case  is  put  which 
seems  to  have  a  practical  bearing  on  the  position  which  the  plaintiff  occu- 
pies in  this  suit.  It  is  this  :  *'  If  A  agrees  to  give  B  money  for  doing  an 
illegal  act,  B  cannot,  although  he  do  the  act,  recover  the  money  by  an 
action;  yet,  if  the  money  be  paid,  A  cannot  recover  it  back.  So  the  pre- 
mium paid  on  an  illegal  insurance,  to  recover  a  trading  with  an  enemy, 
cannot  be  recovered  back,  though  the  underwriter  cannot  be  compelled 
to  make  good  the  loss.  And  at  page  645,  the  author  thus  sums  up  the 
law,  on  the  subject  of  illegality,  as  affecting  the  standing  of  parties  in 
Court: 

"  Upon  the  whole,  then,  it  seems  that  the  true  test  for  determining 
whether  or  not  the  objection  that  plaintiff  and  defendant  were  in  pari- 
delicto  can  be  sustained,  is  by  considering  whether  the  plaintiff  can  make 
out  his  case  otherwise  than  through  the  medium  and  by  the  aid  of  the  ille- 
gal transaction  to  which  he  himself  was  a  party.  For  instance,  A  based 
an  illegal  wager  with  B,  in  which  C  agreed  with  A  to  take  a  share  ;  B  lost 
the  wager,  and  A,  in  expectation  that  B  would  pay  the  amount  on  a  cer- 
tain day,  advanced  to  C  his  share  of  the  winnings.  B  died  insolvent 
before  the  day,  and  the  bet  was  never  paid  ;  it  was  held  that  A  could  not 
recover  from  C  the  sum  thus  advanced. "  The  plaintiff,  observed  Gibbs, 
C.  J.,  (Simpson  v.  Bloss,  7  Taunt.  246,  250),  says  :  **The  payment  was 
on  a  condition  which  has  failed,  but  that  condition  was  that  B,  who  was 
concerned  with  the  plaintiff  and  defendant  in  the  illegal  transaction 
should  make  good  his  part  by  paying  the  whole  bet  to  the  plaintiff,  and  it 
is  impossible  to  prove  the  failure  of  this  condition  without  going  into  the 
illegal  contract  in  which  all  the  parties  are  equally  concerned. 

We  think,  therefore,  that  the  plaintiff's  claim  is  so  mixed  up  with  the 
illegal  transactions,  in  which  he  and  the  defendant  B  were  jointly  engaged, 
that  it  cannot  be  established  without  going  into  proof  of  that  transaction, 
and  therefore  cannot  be  enforced  in  a  Court  of  law. 

In  the  case  of  Armstrong  v.  Foley,  11  Wheat.  258,  as  Was  said  by  this 
Court  in  Davis  v.  Holbrook,  1  An.  page  178,  the  Supreme  Court  of  the 
United  States,  through  its  organ,  Chief  Justice  Marshall,  lays  it  down,  as 
a  general  principle,  which  is  perfectly  settled,  that  no  action  can  be  main- 


NEW  OEtifiANS,  JUNE,  1867.  38S 

Bowman  v.  (jonegal. 

tained  on  a  contract,  the  consideration  of  which  is  wicked  in  itself,  or 
prohibited  by  law ;  and  the  Court,  after  declaring  valid  contracts  uncon- 
nected with  the  original  Ulegal  act,  although  remotely  caused  by  it, 
continues  : 

'*  But  if  the  importation  is  the  result  of  a  scheme  between  the  plaintiff 
and  defendant,  or  if  the  defendant  has  any  interest  in  the  goods,  or  if 
they  are  consigned  to  him  with  his  privity,  in  order  that  he  may  protect 
them  from  the  owner,  a  promise  to  repay  any  advances  made  under  such 
understanding  or  agreement  is  utterly  void."  Davis  v,  Bolbi'OoJc,  1  An. 
178.     Oravier's  Curator  v.  Carraby's  Executor,  17  La.  131. 

A  contract  must  have  a  lawful  purpose — and,  if  it  have  an  unlawful 
cause,  if  it  be  contrary  to  good  morals  or  public  order,  it  can  have  no 
effect.  Civil  Code,  Arts.  1772,  1887,  1888,  Pothier's  Obligations,  {  43  e 
seq  ;  Barlle  v.  Coleman^  4  Peters  186. 

Marcade,  differing  from  many  jurisconsults,  imbued  with  the  doctrine 
of  the  Boman  law  and  taught  by  Pothier,  that  the  law  cannot  be  invoked 
to  sustain  an  action  based  upon  an  iilioit  agreement.  He  says  the  articles 
of  the  French  Code,  identical  with  our  own,  will  not  permit  one  man  to 
enrich  himself  at  the  expense  of  another.  And  that  Article,  1376,  C.  N., 
declares  in  the  most  absolute  n^iani^er,  that  whoever  receives  what  is  not 
due  to  him  must  restore  it,  without  any  distinction — wht/  or  hoto  the  thing 
not  due  came  into  his  hands.  This  obligation  of  restoration  with  us, 
exists  only  in  cases  in  which  an  alleged  benefit  arises  from  a  lawful  act. 

Our  Courts  will  not  condescend  to  decide  controversies  tainted  with  ille- 
gality or  immorality,  as  **Nemo  aUegans  suam  turpiiudinem  est  audiendus.'* 
They  deem  such  agreements  absolute  nullities,  and  qtiod  nuUius  est  conflr* 
mari  nequii. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  plaintiff's  action 
be  dismissed,  at  the  costs  of  the  appeUani 


No.  700. — Henby  Samobx  v.  SAMrEL  M.  Moktgomeby. 

Where  a  party,  whilst  residinc  Id  Louisiana,  executes  a  mortgrage  on  his  property  here,  and  aftenrard# 
removes  with  his  family  to  another  State  or  country*  And  remains  absent  for  two  or  three  years^ 
leaving  no  agent  in  charge  of  his  property,  or  authorised  to  represent  him,  nor  housekeeper  in 
possemuon  of  his  former  domicile  and  residence,  with  no  known  intention  of  returning,  he  must 
be  regarded  and  treated  by  the  mortgage  creditor  as  an  absentee,  who  in  a  suit  against  the  property 
mortgaged,  nuy  cause  a  curator  ad  hoc  to  be  appointed  to  represent  the  absentee,  with  whom  pro- 
ceedings can  be  conducted  contradictorily,  and  a  valid  judgment  rendered  against  him. 

A  non-resident  is  entitled  to  an  appeal  within  two  years  from  the  date  of  the  judgment  of  the  lower 
Court. 

Where  a  party  takes  an  appeal,  as  an  absentee  within  two  years,  but  more  than  one  year  from  the  date 
of  the  judgment  appealed  from,  he  cannot,  after  the  appeal  is  granted,  claim  to  be  a  resident,  for 
the  purpose  of  defeating  the  judgment  of  the  lower  Court,  rendered  in  conformity  with  the  pro- 
ceedings authorized  by  law,  against  absentees  and  non-residents. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Handling  J. 
E,  Filleul  and  Bandell  Hunt,   for  plaintiff  and  appellee.     Wm.  H. 
Hunt,  for  defendant  and  appellant. 

Brief  of  Bandell  Hurit,  for  plaintiff  and  appellee. — Samuel  M.  Montgo- 
mery appeals  from  a  judgment  rendered  against  him  on  the  8th  Decemberi 


834  StJtREME  COtJBT  OF  LOtJlSlANA, 

Samory  ▼.  Montgomery* 

1863.     His  petition  for  an  appeal  was  filed  on  the  15th  July,  1865 — more 
than  nineteen  months  after  the  judgment  was  rendered  and  signed. 

He  alleges  that  he  is  a  resident  of  New  Orleans;  that  the  judgment  was 
obtained  during  his  temporary  absence  from  the  State,  and  that  by  law 
he  had  a  right  to  take  a  devolutive  appeal  from  said  judgment  at  any 
time  within  two  years  from  the  day  of  rendition. 

Tne  right  of  appeal  is  essential  to  the  correct  and  pure  administration 
of  justice,  but  the  public  good  requires  that  the  right  shall  be  exercised 
within  a  definite  time,  in  order  to  put  an  end  to  litigation  and  uncertainfy 
as  to  the  law  and  the  rights  of  individuals. 

Now,  the  law  of  this  State,  in  regulating  and  fixing  the  time  of  appeal, 
has  drawn  a  distinction  between  parties  who  claim  the  right.  It  divides 
them  into  two  separate  and  distinctive  classes — one  class  embracing  and 
comprising  all  parties  who  reside  in  the  State  ;  the  other,  all  parties  who 
are  absent  from  it.  To  the  former,  it  allows  one  year;  to  the  latter,  two 
years  for  the  exercise  of  the  right;  but  each  class  is  limited  to  its  alloted 
time,  and  is  prohibited  forever  thereafter  from  exercising  it.  Code  of 
Practice,  Art.  593.  *'  No  appeal  will  lie,  except  as  regards  minors,  after 
a  year  has  expired,  to  be  computed  from  the  day  on  which  the  final  judg- 
ment was  rendered,  if  the  party  claiming  .the  same  reside  in  the  State, 
and  after  two  years  if  he  be  absent  therefrom. " 

Content  with  this  distinction  and  division  the  law  makes  no  further 
discrimination  between  parties  claiming  appeals.  It  does  not  subdivide, 
separate  and  distribute  into  different  and  subordinate  classes  those  who 
reside  in  the  State  or  those  who  are  absent  therefrom.  It  deals  in  the 
general,  and  avoids,  rejects  or  ignores  the  special  and  particular.  It 
prescribes  one  general  rule  for  all  who  reside  in  the  State,  including  every 
one  who  resides  therein.  In  like  manner,  it  prescribes  one  general  rule 
for  all  who  are  absent  from  the  State,  including-  every  one  absent  there- 
from. Every  party,  then,  who  claims  an  appeal  must  fall  within  one  or 
the  other  of  these  categories.  He  must  be  included  either  in  the  class  of 
those  who  reside  in  the  State,  or  in  the  class  of  those  who  are  absent  from 
it.  If  included  in  the  first  class,  his  right  of  appeal  is  barred  by  the 
lapse  of  one  year;  if  included  in  the  class  of  the  absent,  his  right  extends 
through  a  period  of  two  entire  years. 

Now,  Samuel  M.  Montgomery  either  resided  in  the  State,  or  was  absent 
therefrom.  If  he  resided  in  the  State,  no  appeal  lay  on  the  15th  July, 
1865,  the  day  of  his  petition  of  appeal,  from  the  judgment  rendered 
against  him  on  the  8th  December,  1863,  because  more  than  a  year  had 
expired  after  the  judgment  was  rendered,  and  this  Court  must  reject  this 
appeal.  But  if,  on  the  other  hand,  he  was  absent  from  the  State,  the 
the  appeal  did  lie  at  the  time  he  claimed  it,  because  two  years  had  not 
expired  from  the  rendition  and  signing  of  the  judgment.  He  can  only 
maintain  his  appeal  upon  the  ground  that  he  did  not  reside  in  the  State, 
and  was  absent  therefrom. 

What,  then,  is  his  position  ?    Did  he  reside  in  the  State  ?    If  he  did, 
his  appeal  is  gone.    If  he  did  not,  his  entire  argument  against  the  judg- 
ment appealed  from  is  futile.  Which  horn  of  the  dilemna  will  he  take  ? 
******* 

In  this  condition  of  things  the  question  presented  itself  to  the  plaintiff: 
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What  was  he  to  do  to  seoare  his  rights,  and  to  obtain  the  payment  of  the 
large  amonnt  due  him  by  the  defendant,  and  of  which  he  stood  much  in 
need? 

He  had  no  alternative  ;  no  means  or  recourse  but  to  enforce  his  mort- 
gage right.  The  act  securing  that  right,  contained  a  confession  of  judg- 
ment in  his  favor,  and  expressly  conferred  upon  him  authority  to  seize 
and  sell  the  mortgaged  property  under  executory  process.  It  went  fur- 
ther, and  waived  and  renounced,  on  the  part  of  the  mortgagor,  the  benefit 
of  appraisement — dispensing  with  the  same,  and  empowering  the  mortga- 
gee **  to  seize  and  sell  the  property  without  appraisement/* 

The  plaintiff,  however,  did  not  proceed  in  this  summary  manner, 
although  he  might  have  lawfully  pursued  his  remedy  via  execuiiva  under 
the  mortgage,  and  might  have  had  the  property  sold  without  appraisement, 
yet  he  would  not.  He  adopted  a  milder  course,  and  proceeded  via  ordin- 
aria.  He  obtained  a  judgment,  and  had  the  property  appraised — a  legal 
representative  of  Montgomery  joining  in  the  appraisement.  All  the  other 
provisions  of  law,  made  for  the  purpose  of  securing  to  a  debtor  the  full 
value  of  property  sold  under  judgments  of  Courts  of  this  State,  were 
observed.  The  property  was  duly  advertised,  and  all  persons  desirous  of 
purchasing  it  had  the  opportunity  of  competing  for  it.  It  was  sold  at 
auction;  it  brought  more  than  two-thirds  of  its  appraised  value,  and  was 
adjudicated  to  the  plaintiff,  because  he  was  the  highest  bidder  for  it.  *    * 

First.  He  contends  that  he  was  not  properly  and  duly  cited ;  that  the 
appointment  of  a  curator  ad  hocUi  represent  him  was  not  warranted  by 
law;  that  there  was  no  contestatio  litis,  and,  therefore,  that  the  judgment 
IB  a  nullity. 

Second.  That  he  had  an  attorney  in  fact,  whose  name  appeared  in  the 
petition,  and  who  was  a  resident  of  New  Orleans,  and  no  citation  was 
served  upon  him. 

Third.  The  judgment,  if  not  a  nullity,  must  be  restricted  to  the  pro- 
perty mortgaged. 

Neither  of  these  grounds  is  sufficient  to  support  the  defendant's  appeal. 
Let  us  examine  them  in  the  order  in  which  they  are  stated,  and 

First  The  allegation  that  he  was  not  cited  in  the  Court  below,  and  that 
the  appointment  of  a  curator  ad  hoc  to  represent  him  was  illegal 

His  argument,  in  support  of  this  ground,  is  substantially: 

'*  This  is  an  action  in  personam.  The  petition  and  the  notarial  records 
annexed,  show  clearly  that  the  acknowledged  residence  of  the  defendant 
was  in  New  Orleans.  The  law  required  the  citation  and  petition  to  be 
served  on  the  defendant,  in  person;  or,  if  he  was  absent  to  be  delivered 
to  a  free  person,  apparently  above  the  age  of  fourteen  years,  living  in  the 
house.  C.  P.  Art.  187-89.  There  is  no  other  mode  in  which  the  citation 
and  the  petition  in  this  case  could  have  been  served.  Art.  190  of  the 
Code  of  Practice  is  express  :  *'  The  petition  and  citation  must  have  been 
served  on  the  defendant  in  person,  or  left  at  his  domicile,  in  the  manner 
provided  in  the  two  preceding  articles. "    They  were  not  so  served.** 

''  The  sheriff's  return  on  the  citation  was,  **  that  he  learned  the  defen- 
dant was  out  of  the  State."  This  was  not  a  substantial  compliance  with 
the  Code  of  Practice.  If  the  defendant  was  out  of  the  Stdte,  he  may 
have  been  temporarily  absent,  and  the  citation  should  have  been  served 
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at  his  domicile,  to  which  it  appears  he  has  since  returned.  It  is  not  the 
act  of  inhabitance  (or  residence)  which  constitutes  the  domicile,  but  the 
fact  coupled  with  the  intention  of  remaining.  The  plaintiff,  therefore, 
was  not  entitled  to  have  a  curator  ad  hoc  appointed  to  represent  the  defen- 
dant. There  was  no  citation,  no  corUestcUio  litis  in  the  case,  and  the  judg- 
ment is  a  nullity. " 

The  argument  is  well  summed  up  by  my  learned  colleague,  Mr.  Filleul, 
in  theee  words:  '*  The  theory  upon  which  the  appellant  bases  his  hopes 
of  success  is,  that  the  plaintiff's  action  is  a  personal  action,  and  that  such 
an  action  cannot  be  prosecuted  unless  the  defendant  be  served  with  pro- 
cess of  citation,  according  to  Arts.  C  P.  189,  190,  that  is,  personally,  or 
at  his  domicile. "  *  *  *  » 

Our  law  declares,  that  an  action  by  which  a  person  proceeds  against  one 
who  is  personally  bound  towards  him,  in  order  to  compel  him  to  pay  what 
he  owes  to  him,  is  a  personal  action  ;  and  it  is  called  personal  because  it 
is  attached  to  the  person  bound,  and  follows  him  everywhere.  It  lies 
against  him  who  has  bound  himself  personally  and  independently  of  the 
property  which  he  possesses.  0.  P. ,  Art.  326.  On  the  other  hand,  a  real 
acfcion  relates  to  claims  on  immovable  property  or  to  the  rights  to  which 
they  are  subjected.  It  lies  to  enforce  the  rights  which  a  party  possesses 
upon  property.  It  not  only  lies  against  the  debtor,  in  whose  hands  the 
property  -is,  but  it  lies  also  against  him  who,  without  having  contracted 
any  obligation  towards  the  plaintiff,  is  nevertheless  bound  towards  him 
as  the  possessor  of  immovable  property,  on  which  the  plaintiff  claims  a 
right.  The  action  which  the  creditor  brings,  in  order  to  have  property 
which  has  been  hypothecated  or  mortgaged  to  him  by  his  debtor,  seized 
and  sold  for  the  payment  of  his  debt,  is  a  real  action.  Where  the  creditor 
has  no  executory  title  against  his  debtor,  he  can  only  seize  and  sell  hypo- 
thecated property  after  having  obtained  judgment  in  the  usual  form. 
But  where  he  has  such  a  title  he  may  proceed  either  via  executiva  or  via 
ordinaria.  C.  P.,  Arts.  7,  41,  42,  61,  62,  63.  The  mixed  action  partakes 
both  of  the  real  and  the  personal  action. 

Now,  what  was  the  action  instituted  in  this  cose  ?  What  was  its  object? 
What  judgment  did  it  seek  ? 

The  plaintiff,  in  his  petition,  alleged  himself  to  be  the  owner  of  certain 
promissory  notes,  amounting  to  $15,640,  exclusive  of  interest,  drawn  by 
the  defendant,  and  secured  by  mortgage  of  a  certain  lot  of  ground,  with 
the  buildings  thereon,  forming  the  comer  of  Camp  and  Common  streets, 
in  this  city.  He  prayed  that  the  defendant  be  cited  to  appear  and 
answer,  and  after  due  proceedings,  condemned  to  pay  the  amount,  with 
mortgage  privilege  upon  the  property  described. 

Citation  was  issued.  The  sheriff  returned  it,  endorsed  as  follows: 
Received,  November  9th,  1863.  After  diligent  search  and  inquiry  made» 
S.  McCutcheon  Montgomery  coidd  not  be  found,  and  I  learned  that  he 
was  out  of  the  State.     Returned,  November  18th,  1863. 

The  plaintiff  thereupon  presented  a  supplemental  petition  to  the  Conrt, 
in  which  he  set  forth  the  absence  of  the  defendant  from  the  State.  He 
alleged,  '*that  he  has  instituted  before  this  Court  a  suit  against  the  defen- 
dant, a  resident  of  this  city,  founded  on  obligations  secured  by  mortgage; 
that  the  said  defendant  has  been  (ordered  to  be)  duly  cited,  but  after  dil- 
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igent  search  and  inquiry  made  be  could  nut  be  found,  and  the  competent 
officer  charged  to  deliver  him  the  petition  and  citation,  was  informed  that 
he  was  out  of  the  State,  as  it  fully  appears  by  the  sheriffs  return  of  the 
papers  made  in  this  case,"  He  proceeded  "to  allege  further,  that 
*'  this  suit  is  instituted  for  the  purpose  of  subjecting  the  mortgaged  pro- 
perty to.  the  payment  of  said  debt;  but,  as  the  said  Samuel  McCufoheon 
Montgomery  is  absent  from  the  State,  it  is  necessary  to  appoint  a  curator 
ad  hoc  to  represent  him,  in  order  that  judgment  may  be  rendered  contra- 
dictorily with  the  said  curator  in  this  suit.  **  ' 

The  Court  appointed  a  curator  ad  hocy  and  after  due  proceedings,  ren- 
dered a  judgment  in  favor  of  the  plaintiff  and  against  the  defendant,  for 
the  amount  claimed,  with  lien  and  privilege  on  the  property  mortgaged. 
«  «  »  » 

I  leave  this  point  with  simply  quoting  the  statement  from  2d  Annual, 
already  referred  to: 

'*•  One  who  owns  real  estate  in  this  State,  specially  mortgaged  to  secure 
the  payment  of  a  note,  and  is  not  represented  by  any  agent  authorized  to 
defend  suits  instituted  against  him,  may  be  sued  for  the  purpose  of  sub* 
jecting  the  mortgaged  property  to  the  payment  of  the  debt,  by  the 
appointment  of  a  curator  to  represent  him ;  a  judgment  rendered  contra- 
dictorily with  such  curator  will  be  binding  on  the  absentee,  as  far  as  it 
can  be  executed  on  the  property  specially  affected,  in  favor  of  the 
creditor.  Such  judgment  can  have  no  effect  beyond  the  property 
mortgaged." 

And  now  I  proceed  to  examine  the  second  link  in  the  chain  of  the 
defendant's  argument.     He  says: 

**  The  petition  and  notarial  acts  annexed  to  it,  show  that  the  defendant 
was  a  resident  of  New  Orleans.  He  repeats  this,  with  a  mere  verbal 
change,  in  the  same  page:  *'The  plaintiff's  petition,  and  the  notarial 
acts  annexed  to  it,  establish  the  fact  that  the  defendant  was  a  resident  of 
New  Orleans."  And  then  again  repeats  it  as  a  matter  proved;  in  a  subse* 
quent  page:  **  The  plaintiff"s  petition,  and  the  notarial  records  annexed, 
show  clearly,  as  already  seen,  that  the  acknowledged  residence  of  the 
defendant  was  in  New  Orleans.  He,  therefore,  should  have  been  served 
at  that  acknowledged  residence,  as  the  Code  of  Practice  requires." 

This  position  is  utterly  irreconcilable  with  that  hitherto  maintained  by 
the  defendant.  The  Court  has  seen  that  if  a  party  reside  in  the  State  he 
cannot  appeal  after  a  year  has  expired,  from  the  day  on  which  a  final 
judgment  was  rendered  against  him,  and  that  Montgomery  now  claims 
the  appeal  nineteen  months  after  the  judgment  in  this  case  was  rendered 
against  him,  upon  the  ground  that  he  did  not  reside  in  the  State,  and  was 
absent  therefrom.  How  then  can  he  say  that  he  was  a  resident  of  this 
State  ?  He  is  precluded  from  making  the  assertion  by  the  very  fact  of 
appearing  before  the  Court.  »  ♦  * 

This  leads  me  to  the  examination  of  other  links  in  the  defendant's  chain 
of  argument.     He  says: 

'*  The  Code  of  Practice  requires  citation  and  petition  to  be  served,  by 
being  delivered  to  a  defenilant  in  person,  or  by  being  left  at  his  domicile; 
if  he  be  i^bse|it,  with  a  free  person,  apparently  above  the  age  Qf  {ourteeii 
43 
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years,  living  in  the  house."  0.  P.  Arts.  87,  88.  89  and  90.  The  Supreme 
Court  has  decided  that  the  return  of  the  sheriff  should,  on  all  occasions, 
follow  substantially  these  words  of  the  Code  of  Practice  ;  but  the  sheriff 
did  not,  in  this  case,  serve  the  petition  and  citation  on  Montgomery  in 
person,  nor  leave  them  at  his  domicile  in  the  manner  provided  by  law. 
His  return  on  the  citation,  that  he  learned  the  defendant  was  out  of  the 
State,  was  not  a  substantial  compliance  with  the  Code  of  Practice,  and 
did  not  authorize  the  appointment  of  a  curator  ad  hoc  to  represent  the 
defendant.  The  defendant  may  have  been  temporarily  absent,  as  proves 
to  have  been  the  case,  and  citation  should  have  been  served  at  his  domi* 
cile,  to  which  it  appears  he  has  since  returned.  He  was  not  an  absentee, 
in  the  sense  of  the  Code,  authorizing  the  appointment  of  a  curator 
ad  hoc. 

The  term  absentee  embraces  a  person  who  has  resided  in  the  State, 
and  has  departed  without  leaving  any  one  to  represent  him.  It  means, 
also,  the  person  who  never  was  domicilated  in  the  State,  and  resided 
abroad.  C.  C.  Art.  3522,  No.  3.  The  Code  thus  declares  a  person  an 
absentee  only  when  he  has  abandoned  his  domicile  in  this  State,  with  the 
intention  of  not  returning  within  any  definite  period.  The  judgment  is 
a  nullity  for  want  of  citation." 

The  greater  part  of  this  has  already  been  refuted  in  simply  investigating 
the  fact  of  Montgomery's  residence.  Such  is  the  force  of  truth  !  Error 
flies  before  it,  or  falls  prostrate  and  harmless  at  its  feet.  The  sheriff  could 
not  serve  the  citation  personally  upon  Montgomery  in  New  Orleans,  be- 
cause Montgomery  was  absent  from  the  State.  He  could  not  leave  it  at 
his  domicile  or  residence,  because  Montgomery  had  no  domicile  in  New 
Orleans.  The  record  proves  that  his  family  was  in  Virginia  from  the 
beginning  of  the  month  of  December,  1861,  and  that  he  himself  left  New 
Orleans  in  January,  1862,  and  never  returned  until  July,  1865.  He  thua 
departed  from  the  State,  and  was  absent  from  it  nearly  a  year  before  the 
proceedings  in  the  case  were  begun — without  making  any  provision  for 
the  payment  of  his  debts  to  the  plaintiff,  and  without  leaving  a  domi- 
cile in  it  occupied  by  his  family,  at  which  legal  notice  could  be  served 
upon  him. 

Having  rendered  it  physically  and  legally  impossible  for  the  sheriff  to 
serve  a  citation  upon  him  in  person  or  at  his  domicile,  nothing  was  left 
for  that  officer,  to  whom  the  citation  had  been  issued  to  be  served,  and  who 
had  vainly  made  diligent  search  and  inquiry  after  him,  and  had  learned 
that  he  was  out  of  the  State,  but  to  return  the  citation  and  stat«  the  facts 
to  the  Court.  This  was  done  in  the  manner  I  have  described.  If  any 
attempt  had  been  made  by  the  plaintiff  to  obtain  a  judgment  by  default 
upon  this  return,  the  Court  would  undoubtedly  have  refused  it,  because 
of  the  insufficiency  of  the  return.  If,  from  inadvei-tency  or  error,  the 
('ourt  below  had  granted  and  afterwards  confirmed  such  a  judgment,  this 
Court,  upon  a  proper  application,  would  certainly  have  set  it  aside.  But 
the  plaintiff  made  no  such  attempt.  Nor  did  he  sue  out  a  new  citation  to 
be  served  on  the  defendant,  for  he  knew  it  would  be  vain  and  impossible 
to  serve  it,  or  make  any  further  attempt  to  bring  the  defendant  into  Court 
by  this  means.  He  saw,  then,  that  it  was  useless  to  hope  for  any  judg- 
ment rendered  upon  citation.     What  was  he  to  do  ? 
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Here  was  Montgomery,  a  person  absent  from  the  State,  but  who  owned 
property  in  it,,  which  gave  jurisdiction  to  the  Court;  that  property  was 
specially  mortgaged  to  secui*e  the  payment  of  the  notes  on  which  the 
plaintiff  was  suing,  and  Montgomery  was  unrepresented  by  an  agent 
authorized  to  defend  suits  against  him.  Did  he  belong  to  the  class  of 
absentees,  who  may  be  brought  before  our  Courts  thiough  curators  ? 

The  first  chapter  of  the  third  title  of  the  Louisiana  Code,  which  treats 
of  the  curatorship  of  absentees,  provides  for  the  appointment  of  curators 
for  the  benefit  of  those  persons,  in  order  that  their  estates  may  be  admin- 
istered and  their  interests  protected.  The  fifty-seventh  article  of  the 
chapter  afterwards  provides  curators  to  them,  in  particular  cases,  for  the 
benefit  of  persons  who  may  have  suits  to  institute  against  absentees,  and 
are  unable  to  commence  them,  because  the  absentees  cannot  be  arrested, 
nor  citation  served  either  personally  or  at  their  domicile.  C.  C,  Arts.  50 
and  57,  George  v.  Fitzgerald,  12  La.  600. 

The  Article  116,  of  the  Code  of  Practice,  contains  a  very  similar  provi- 
sion to  that  of  Article  57  of  the  Civil  Code. 

A  question  soon  arose,  and  was  presented  to  the  Supreme  Court:  What 
is  the  meaning  of  the  words  ** absent"  and  ** absentee,"  in  those  provi- 
sions of  our  law  ? 

The  Article  3522,  of  the  Civil  Code,  de  verhorum  si^nificatione  was  refer- 
red to,  and  the  definition  relied  on  by  Montgomery,  was  examined.  It 
was  determined  that  the  part  of  it  in  thess  words:  * 'Absentee  is  the  per- 
son who  has  resided  in  the  State,  and  has  departed  without  having  any 
one  to  represent  him  '' — included  persons  who  temporarily  resided  out  of 
the  State,  as  well  as  those  who  abandoned  their  domicile  therein  perma- 
nently, and  that  persons  who  leave  the  State  and  reside  abroad,  with  the 
intention  of  returning  within  a  definite  time,  are  such  absentees  as  may 
have  their  property  in  the  State  subjected  to  the  payment  of  their  just 
debts,  through  curators  duly  appointed  to  represent  them;  and  this  is  in 
conformity  with  the  obvious  dictates  of  justice  and  enlightened  public 
policy.  «  *  * 

The  first  case,  in  which  the  appointment  of  a  curator  ad  7/oc  to  represent 
an  absent  defendant,  under  the  provisions  of  this  Code,  was  presented 
to  the  Court — was  one  of  great  interest — not  only  from  its  novelty,  but 
from  the  distinguished  character  of  the  defendant,  and  the  circumstances 
under  which  he  was  sued. 

Edward  Livingston  was  a  practising  lawyer  at  the  bar  of  New  Orleans, 
of  great  eminence  and  ability,  remarkable  at  once  for  powers  of  learning, 
eloquence  and  powers  of  argument.  He  came  to  New  Orleans  soon  after 
the  acquisition  of  Louisiana  by  the  United  States,  and  fixed  his  domicile 
in  the  State.  He  continued  to  reside  here  with  his  family  until  the  year 
1825,  when  he  was  elected  a  member  of  the  House  of  Bepresentativcs  of 
the  United  States  from  this  State.  He  went  to  Washington  to  discharge 
his  official  duties,  with  the  intention  of  returning  to  his  home  in  Louisi- 
ana, the  seat  of  his  affections,  after  the  expiration  of  his  term  of  office. 
While  he  was  in  attendance  on  Congress  he  was  sued  by  one  Ramsey,  who, 
on  the  sheriff's  return,  that  Livingston  was  not  to  be  found  in  New 
Orleans,  had  a  curator  ad  hoc  appointed  to  represent  him.  Under  these 
circumstances,  the  question  was  presented  to  the  Court,  whether  Living- 
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Bton  was  an  absentee  in  the  sense  in  which  that  word  is  used,  in  the  part 
of  the  Code  that  treats  of  the  appointment  of  curators  ?  The  question 
was  ably  argued,  and  the  Supreme  Court  of  the  State,  after  careful  consid- 
eration, unanimously  held  that  he  was.  Neither  the  fact  that  he  was 
absent  on  public  service,  nor  that  the  office  of  a  member  of  the  House  of 
Bepresentatives  was  merely  temporary  for  a  term  of  two  years  only,  nor 
the  provision  of  law,  that  a  citizen  accepting  such  an  office  retains  his 
ancient  domicile,  (C.  C.  Art.  46)  was  considered  as  excepting  him  from 
the  class  of  absentees.     The  Court  said: 

"  Curators  are  appointed  at  times  for  the  interest  of  the  absentee;  at 
others,  for  that  of  the  creditors;  as  when  he  leaves  his  concerns  in  such 
a  situation  that  those  creditors  cannot  establish  their  claims  or  enforce 
payment.  In  such  a  case  justice  as  forcibly  requires  the  appointment  of 
a  curat  jr  to  a  person  absent  on  public  duty  as  to  any  other  person. 

In  12th  La.  the  Court  declared :  "That  previous  to  the  promulgation  of 
the  Louisiana  Code  and  Code  of  Practice,  the  appointment  of  a  curator 
ad  hoc  to  an  absentee  was  not  authorized  by  law.  But  our  present  Codes 
seem  to  have  provided  for  all  cases  in  which  absent  persons  may  be  inter- 
ested, or  in  which  rights  are  to  be  exercised  by  or  against  them,  whether 
domiciliated  in  or  out  of  the  State.*' 

The  interpretation  thus  given  by  the  Court  to  the  term  **absentee,"  has 
been  steadily  adhered  to  ever  since  1825.  I  refer  to  the  cases  in  the 
Reports,  some  of  which  are  selected  and  cited  by  my  colleague  in  his 
brief  for  an  unbroken  current  of  authority  upon  this  point,  running  down 
even  to  the  case  in  whicn  this  Court  has  decided  upon  a  similar  question, 
that  Charles  M.  Conrad,  whose  domicile  was  in  New  Orleans,  but  who 
was  a  representative  from  this  State  in  the  House  of  Bepresentatives  of 
the  late  so-called  Confederate  States,  was  to  be  considered  an  absentee 
from  the  State,  and  as  such  entitled  to  appeal  from  a  judgment  against 
him  at  any  time  within  two  years  after  it  became  final  in  the  Court  below. 
Lambert  v.  Conrad,  18  A.  146. 

Montgomery,  then,  was  clearly  an  absentee,  and  the  plaintiff  had  a 
right  to  cause  him  to  be  represented  by  a  curator  ad  hoc.  Nor  is  this 
right  in  any  way  affected  by  the  fact,  that  the  plaintiff  apparently  endea- 
vored at  first  to  bring  Montgomery  into  Court  by  the  ordinary  means  of 
citation. 

The  law  has  not  provided  fur  the  manner  in  which  the  absence  of  a 
defendant  must  be  proved,  in  order  to  justify  the  appointment  of  a  cura- 
tor ad  hoc,  but  wisely  leaves  it  to  the  discretion  of  the  Court  authorized 
to  make  the  appointment.  The  57th  Article  of  the  Civil  Code  merely 
declares,  '*  that  the  Judge  shall  appoint  a  curator  ad  hoc,  to  defend  the 
abs^entee;"  and  the  116tb  Article  of  the  Code  of  Practice,  *'  that  a  curator 
ad  hf)c  be  named  to  defend  the  suit. " 

The  practice  in  the  Courts  has  been  for  the  Judge  to  appoint  a  curator, 
either  upon  the  return  of  the  sheriff,  showing  the  absence  of  the  defen- 
dant, or  upon  the  oath  of  the  plaintiff  himself,  or  of  a  third  party,  and 
even  of  the  plaintiff's  son,  (who  is,  under  the  general  law,  incompetent  to 
testify  in  any  manner  in  which  his  parent  is  concerned)  to  the  absence  of 
the  defendant,  and  sometimes  upon  a  mere  suggestion  unsupported  by 
oath. 
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In  the  case  of  Livingston,  the  curator  was  appointed  on  the  sheriff's 
return.  In  the  case  of  Ferguson,  the  curator  was  appointed  upon  the 
statement  in  the  petition.  In  the  case  of  Cooley,  9th  La,  p.  78,  upon  the 
oath  of  the  plaintiff's  son. 

In  the  present  case,  the  absence  of  the  defendant  was  suggested  by  the 
plaintiff  in  the  petition  praying  for  the  appointment  of  a  curator,  was 
supported  by  the  return  of  the  sheriff,  a  sworn  officer  of  the  Court  ;  is 
distinctly  admitted  to  be  true  by  the  defendant  himself  in  his  petition  of 
appeal,  and  is  placed  beyond  the  possibility  of  a  doubt  by  the  other  evi- 
dence in  the  record.  It  is  equally  well  established,  that  the  defendant 
and  his  family  were  absent  from  and  resided  out  of  the  State  ;  had  no 
domicile  here,  and  no  agent  authorized  to  defend  him  in  Court,  as  I  will 
hereafter  demonstrate.  It  is  clear,  then,  that  this  is  a  case  in  which 
the  appointment  of  a  curator  ad  hoc  was  absolutely  necessary,  and  that 
the  Judge  acted  wisely  in  making  an  appointment,  and,  I  may  add,  in  the 
selection  of  the  individual  appointed,  a  member  of  the  bar,  of  integrity, 
and  attentive  to  every  interest  entrusted  to  him. 

Under  our  law,  the  appointment  of  a  curator  ad  lioc  to  an  absent  defen- 
dant, authorizes  the  service  of  all  requisite  notices  in  the  case  to  be  made 
upon  the  curator,  with  whom  the  suit  must  be  carried  on  contradictorily 
until  the  final  judgment.  In  4th  La.,  Judge  Mathews  said  :  "  Defen- 
dant being  absent  could  not  be  cited  in  the  ordinary  mode  prescribed  by 
law,  and  the  curator  may  be  supposed  to  supply  the  place  of  citation. " 
In  the  5th  La.  489,  Judge  Porter  said  :  **  That  the  curator  was  enabled, 
after  his  appointment,  to  answer  to  the  petition  and  to  act  for  the  defen- 
dant, and  that  it  could  not  be  considered  an  objection  to  the  regularity 
of  the  cause."  In  9th  La.  77,  Judge  Martin  said  :  "As  the  curator  ad 
hoc  is  the  person  against  whom  the  proceedings  are  to  be  conducted  con^ 
tradictorily  between  him  and  the  plaintiff,  it  follows,  as  a  consequence 
therefrom,  that  upon  him  the  citation  is  to  be  served  ;  and  the  construe^ 
tion  which  would  require  the  previous  citation  of  the  party,  would  be 
the  cursed  one,  which  corrodes  and  destroys  the  text. "  I  need  not  cite 
further  authorities  on  this  point,  for  it  is  an  established  principle  invari- 
ably recognized  by  our  Courts.  When  then  the  defendant  says,  tbat 
there  was  **  no  citation,"  and  **  no  conlestatio  litis  "  in  the  case,  I  point  to 
the  record  before  the  Court ;  to  the  appointment  of  the  curator,  and  the 
proceedings  had  prior  to  his  appointment ;  to  the  sheriff's  return,  estab- 
lishing 'the  service  of  the  petition  and  citation  upon  him,  to  the  answer 
of  the  curator  to  the  petition  ;  to  his  appearance  in  the  Court  contradic- 
torily with  the  plaintiff,  on  the  trial  of  the  cause,  and  to  the  judgment 
rendered  in  the  Court  a  quo  ;  as  conclusive  proof  that  there  was  a  **  cita- 
tion "  a,nd  **  Vk  contestatio  litis,"  such  as  the  law  demands  to  legalize  the 
judgment.  *  *  »  » 

I  pause  here  for  the  present  for  the  purpose  of  collecting  the  links  in  the 
defendant's  argument  that  I  have  examined,  and  of  exposing  their  true 
condition  as  I  place  them  before  the  Court. 

He  appears  in  this  Court  as  an  absentee  from  the  State,  claiming  the 
right  of  appeal  from  a  final  judgment  against  him,  rendered  nineteen 
months  prior  to  his  petition  for  the  appeal ;  and  at  the  same  time  he  •con- 
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tends  that  he  was  not  an  absentee,  and  is  entitled  to  the  benefit  of  laws 
passed  for  residents  only.  *  *  » 

I  think  I  have  now  shown  that  every  link  of  defendant's  argament, 
npon  the  first  and  main  point  on  which  he  asks  that  the  judgment  in  this 
case  be  set  aside,  is  defective  and  imperfect,  cracked  and  fiawy,  and  must 
be  condemned  and  rejected  by  the  Court. 

The  second  ground  on  which  defendant  asks  that  the  judgment  be  set 
aside,  is: 

Second.  '*  The  petition  of  the  plaintiff,  and  one  of  the  acts  of  mortgage 
making  part  of  it,  show  that  P.  E.  Bonford,  a  resident  of  New  Orleans, 
w^as  the  agent  and  attorney  in  fact  of  the  defendant.  The  appointment 
of  a  curator  ad  hoc,  therefore,  was  not  warranted  by  law. " 

Upon  this  point  my  colleague  has  said  :  '*  The  name  and  life  of  P.  £. 
Bonford  belong  to  the  history  of  the  late  war,  and  the  part  that  Louisiana 
took  in  that  conflict. 

All  writers  on  evidence  agree  that  historical  facts  need  not  be  proved, 
and  upon  this  principle  I  am  authorized  to  state  that  it  is  well  known  that 
the  lamented  Mr.  Bonford  espoused  the  cause  of  secession  'with  great 
zeal ;  that  he  left  New  Orleans  in  April,  1862,  when  the  Federal  forces 
arrived  here  ;  that  he  linked  his  fortune  to  that  of  the  Confederacy  ;  that 
he  was  made  a  Judge  of  the  Supreme  Court  organized  by  Governor  Allen, 
the  then  Governor  of  that  portion  of  the  State  which  was  then  in  rebel- 
lion against  the  United  States,  and  died  in  the  Confederate  lines.  It  was 
impossible,  therefore,  to  serve  citation  on  him,  even  if  he  was  empowered 
to  represent  the  defendant,  which  is  denied." 

The  power  of  attorney  given  to  Mr.  Bonford,  was  limited  and  specific. 
It  is  not  shown  to  have  been  such  as  to  authorize  him  to  represent 
Montgomery  in  Court,  and  to  allow  legal  proceedings  to  be  carried  on 
under  it,  contradictorily  with  him  so  as  to  bind  Montgomery.  He  could 
not,  therefore,  be  legally  cited.     9  L.  77. 

It  is  unnecessary  to  add  anything  to  this.  I  pass,  therefore,  to  the 
third  ground  on  which  the  defendant  asks  that  the  judgment  be  set  aside, 
namely : 

Third.  The  judgment  must  be  restricted  in  its  operations  exclusively 
to  the  property  mortgaged,  beyond  which  it  can  have  no  effect,  and  can 
possess  none  of  the  attributes  of  a  judgment  in  personam. 

I  concur  entirely  in  the  proposition.  Before  I  bring  to  the  notice  of 
the  Court  the  authorities  with  which  I  desire  to  close  this  argument, 
there  is  one  circumstance  which  has  continually  presented  itself  to  my 
mind,  in  the  consideration  of  this  case,  and  which  I  have  no  doubt  has 
suggested  itself  to  the  Court,  upon  which  I  will  say  a  few  words.  If  the 
defendant  was  only  temporarily  absent  from  the  State  ;  if  he  really  had  a 
domicile  in  it ;  if  he  had  any  person  there  on  whom  citation  could  be 
served  ;  and  if  he  thought  all  or  any  of  these  facts  would  be  of  service  to 
him  in  annulling  the  judgment  of  which  he  complains,  and  had  any 
proof  to  establish  them  ;  why  did  he  not  proceed  by  an  action  of  nullity, 
and  produce,  or  offer  to  produce  testimony  to  prove  the  facts  ?  Upon 
his  theory  of  the  law — a  theory  which  we  deny,  and  have  shown  to  be 
incorrect — what  would  have  been  easier  than  for  him  (if  his  assertions  be 
true)  to  bring  forward  his  witnesses,  and  prove  them  ?    His  failure  t 
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attempt  this  can  only  be  ascribed  to  the  fact,  that  he  knew  the  plaintiff 
would  disprove  every  one  of  his  assertions ;  and  that,  therefore,  even 
with  his  theory  of  the  case,  it  was  wiser  for  him  to  rely  upon  vague  inti- 
mations, the  supposed  absence  of  proofs  of  the  negative  and  bold  assump- 
tions, than  to  meet  the  plaintiff  upon  the  fair  and  equal  ground  of  legal 
proof. 

And  now  I  submit  the  authorities  to  which  I  have  alluded.  They  point 
out  the  course  that  ought  to  be  pursued  by  creditors  in  cases  like  the 
present,  and  show  that  the  plaintiff  has  pursued  precisely  that  course, 
and  that  the  judgment  rendered  in  his  favor  is  valid  in  law,  as  it  undoubt- 
edly is  founded  on  justice. 

The  defendant,  indeed,  does  not  pretend  that  he  did  not  owe  the  debt 
for  which  the  judgment  was  rendered  ;  on  the  contrary,  he  himself  gave 
the  confession  of  judgment  that  it  was .  due.  He  does  not  pretend  that 
he  has  been  deprived  of  any  means  of  defence  ;  on  the  contrary,  he 
admits  that  he  had  no  defence.  He  cannot  pretend  that  the  suit  was 
brought  with  greedy  and  oppressive  haste  ;  on  the  contrary,  he  is  obliged 
to  admit  that  the  plaintiff  waited  two  full  years  after  the  debt  was  due, 
before  he  instituted  his  action.  The  only  ground  on  which  he  hopes  to 
succeed,  is  one  of  mere  sheer,  dry  technicality.  Delusive  hope !  The 
law  combines  with  equity  in  upholding  the  judgment  of  the  defendant. 
But  to  the  cases. 

In  Millaudon  v.  Beazley,  2d  An.  960,  the  plaintiff  sued  upon  two  pro- 
missory notes,  secured  by  a  special  mortgage.  The  defendant  being  an 
absentee,  a  curator  ad  hoc  was  appointed  to  represent  him.  It  was 
objected,  that  the  defendant  could  not  be  brought  into  Court  by  a  curator 
ad  hoc.  The  Supreme  Court  said  :  The  defendant  owned  property  in 
the  State,  which  was  specially  mortgaged  to  secure  the  plaintiff's  claim, 
and  in  such  cases  our  laws  expressly  permit  absentees  to  be  proceeded 
against  judicially,  upon  being  represented  by  a  curator  ad  hoc  C.  C.  57; 
C.  P.  116.  #  #  *  * 

Brief  of  E,  FiUeid^Additional  brief  of  plaintiff  and  appellee. — The  appel- 
lant having  filed  his  brief  on  the  very  day  fixed  for  the  argument  of  this 
case,  it  was  impossible  for  the  appellee  to  answer  to  the  points  made  for 
the  first  time  on  appeaL 

The  appellee  will,  therefore,  beg  leave  of  the  Court  to  file  additional 
argument  in  answer  to  the  appellant. 

The  theory  upon  which  the  appellant  bases  his  hopes  of  success  is,  that 
the  plaintiff's  action  is  a  personal  action,  and  that  such  an  action  cannot 
be  prosecuted,  unless  the  defendant  be  served  with  process  of  citation 
according  to  the  Arts.  189,  190,  that  is,  personally,  or  at  his  domicile. 
The  appellant  argues  also  en  desespoir  de  cause,  that  the  appointment  of  a 
curator  ad  hoc  was  unauthorized,  and  the  service  of  citation  should  have 
been  made  at  the  last  domicile  of  the  defendant,  according  to  Article 
167  C.  P.,  while  there  is  not  in  the  whole  record  an  iota  of  evidence  to 
bring  him  within  the  operation  of  that  Article,  167  C.  P. 

The  defendant  did  not  prove,  and  does  not  allege,  that  if  citation  had 
been  left  at  his  last  domicile,  it  would  have  reached  him,  nor  do  the  circum- 
stances of  this  case  tend  to  prove  that  he  had  removed  within  a  short 
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radius  in  the  same  parish,  or  a  neighboring  one,  where  he  could  have  repaired 
to  the  old  domicile,  or  where  the  information  that  a  suit  instituted  against 
him  could  have  reached  him.  But  let  us  remark  that  this  Article  167,  C. 
P.,  was  not  enacted  with  a  view  of  conferring  any  privileges  on  the  defen- 
dant, but  in  odio  debiloris  dolosi ;  that,  therefore,  it  would  be  difficult  to 
imagine  a  case  where  this  Article  would  operate  in  favor  of  one  whose 
conduct  has  been  the  cause  of  uncertainty  about  his  real  domicile. 

It  is  an  easy  task  to  show  the  fallacy  of  the  premises,  upon  which  the 
appellant  rests  his  reasoning,  and  draws  his  conclusions.  If  his  premises 
are  wrong,  his  conclusions  must  be  wrong,  because  in  logic,  correct  and 
true  conclusions  and  consequences  can  never  flow  from  wrong  premises. 

And  first.  What  is  the  nature  of  the  action  ?  The  record  shows  that 
it  is  a  suit  to  foreclose  a  mortgage,  to  subject  real  property  to  the  satis- 
faction of  a  mortgage. 

This  is  the  highest  and  purest  type  of  the  real  action,  and  the  one 
always  quoted  by  illustration  or  example  of  a  definition  of  the  real  action. 
"  L'action  est  reelle,  parcequ*elle  emane  du  droit  que  nous  avons  sur  une 
chose.  Ex  jure  quod  quis  in  re  habet  profiscitur  actio  in  rem  et  peu 
importe  quel  soit  le  droit ;  domaine  directe  ou  utile  usufruit  servitude  ou 
gage."    Encyclopedic,  Verbo  Actions.     Article  de  Mr.  Marie. 

This  definition  of  the  real  action  is  the  same  in  the  Louisiana  Code  of 
Practice.     Arts.  41,  42. 

Article  61,  C.  P. ,  says  :  That  an  hypothecary  action  is  a  real  action, 
which  the  creditor  brings  against  the  property  which  h£ts  been  hypothe* 
cated  to  him  by  his  debtor  in  order  to  have  it  seized  and  sold  for  the 
payment  of  his  debts.     See  also  Arts.  62,  63. 

This  is  the  action  which  has  been  instituted  by  the  plaintiff.  According 
to  Article  63,  C.  P.,  the  plaintiff  having  a  title  importing  a  confession  of 
judgment,  could  have  demanded  that  the  property  mortgaged  to  him 
should  be  seized  and  sold  immediately. 

Instead  of  resorting  directly  to  this  summary  proceeding,  showing  more 
leniency  to  his  debtor,  the  plaintiff  proceeded  via  ordinaria.  It  is  with  a 
bad  grace  that  objection  is  made  to  this  form  of  proceeding  by  the  appel- 
lant, but  the  objection  is  of  no  avail,  because  all  civil  actions  may  be 
prosecuted  via  ordinaria^  C.  P. ,  05  to  98. 

The  form  of  proceeding  does  not  change  the  character  or  the  nature  of 
the  action,  and  a  real  action  prosecuted  via  ordinaria  preserves  its  char- 
acter of  real  action,  just  as  much  as  if  it  was  prosecuted  in  an  executory 
or  summary  way. 

Those  premises  being  well  established,  let  us  examine  what  steps  were 
taken  to  bring  the  property  of  the  defendant  into  Court,  and  to  have  it 
seized  and  sold  by  the  sheriff  to  satisfy  the  mortgage  of  the  plaintiff. 

In  the  first  place,  in  the  body  of  the  petition,  he  could  have  suggested 
to  the  Court  that  the  defendant  was  absent,  and  upon  this  bare  suggestion 
the  Court,  in  the  exercise  of  a  wise  and  sound  discretion,  could  have 
legally  appointed  a  curator  ad  hoc^  to  represent  the  absent  defendant. 

We  know  perfectly  well  that  this  suggestion  is  usually  verified  by  the 
oath  of  the  plaintiff,  or  by  some  other  preliminary  showings  but  we  do 
not  consider  it  essential,  because  it  is  not  written  in  the  Article  116  of 
the  Code  of  Practice,  and  Article  57  of  the  Civil  Code — which  are  the 
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only  fountains  and  sources  from  which  is  derived  the  right  of  the  Court 
to  appoint  curators  ad  hoc  to  absent  defendants.  (See  arguments  of  the 
original  brief.)  In  the  case  of  Cooley  y,  Seymour,  9  L.  R.  p.  78.  The 
suggestion  to  appoint  the  curator  ad  hoc  was  supported  by  the  oath  of  the 
son  of  the  plaintiff. 

The  oath  of  a  plain tifiTs  son  is  certainly  entitled  to  no  more  weight  and 
value  than  a  mere  suggestion  of  the  plaintiff  himself.  The  Supreme 
Court  paid  no  attention  to  the  objection  raised  in  that  case,  and  consid- 
ered that  by  appointing  the  curator  ad  hoc,  the  Court  had  wisely  used  its 
discretion. 

My  conviction  is  irresistible  that  it  is  so  ;  because  the  co-relative  of 
Art.  57,  C.  C.  and  116  C.  P.  are  found  in  Arts.  267,  268,  614  C.  P.,  which 
give  the  right  to  the  absent  defendant  of  annulling  the  judgment  ren- 
dered against  him,  upon  proving  that  the  allegations  of  the  plaintiff  were 
untrue.  It  was  a  right  of  which  the  defendant  could  have  availed  him- 
self. But  as  he  has  not  done  so,  we  have  the  right  to  assert  that  he  did 
not  do  so,  because  he  knew  that  all  our  allegations  are  true,  and  that  we 
could  prove  them  to  be  so  at  any  time. 

The  plaintiff,  by  an  excess  of  precaution,  (this  case  being  an  important 
one)  thought  that  it  would  be  better  to  prove  beyond  a  doubt,  the  absence 
of  the  defendant,  and  the  impossibility  of  serving  any  citation  on  him, 
either  personally  or  constructively.  He,  therefore,  resorted  to  the  beet 
and  highest  mode  of  proving  the  absence  of  the  defendant. 

On  the  9th  November,  1863,  he  placed  the  citation  and  petition  in  the 
hands  of  the  sheriff,  and  on  the  18th,  he  obtained  what  he  thought  th^ 
highest  evidence  of  the  defendant's  absence,  in  the  sheriff's  return  in 
these  words  :  **  After  diligent  search  and  inquiry,  the  defendant  could 
not  be  found,  and  I  learned  that  he  was  out  of  the  State. "  If  the  sheriff 
of  the  parish  who  is  acquainted,  or  is  presumed  by  law  to  bo  acquainted 
with  every  resident  of  the  territory  of  his  jurisdiction,  who  summons  all 
jurymen,  attends  at  all  the  State  elections,  and  summoning  all  the  wit- 
nesses before  all  the  Courts  of  his  territorial  sheriffalty,  after  diligent 
search  and  inquiry  for  nine  days,  has  been  unable  to  find  in  the  city  of 
New  Orleans,  a  man  who  had  mortgaged  his  real  estate  property  for 
upwards  of  ^16,000,  in  gold,  who  belongs  to  one  of  the  most  ancient  and 
wealthiest  families  of  the  city.  That  if  the  said  sheriff  was  unable  to 
find  out  his  last  domicile,  the  plaintiff  had  certainly  acquired  the  right 
and  conscience  to  say  that  the  utmost  diligence  had  been  used,  and  the 
Judge  about  to  exercise  a  wise  discretion,  could  certainly  rest  at  peace 
at  night,  and  when  laying  his  head  on  his  pillow,  he  might  with  satisfac- 
tion, say  that  he  certainly  had  not  wronged  the  defendant  in  appointing 
a  curator  ad  hoc  to  represent  him  and  his  property  ;  that  he  certainly  was 
truly  absent,  and  that  there  was  nobody  in  charge  of  his  property ;  and, 
that  if  there  was  a  chance  to  use  this  discretion,  and  appoint  a  curator 
ad  Jioc — this  was  the  very  case  which  the  legislator,  no  doubt,  had  in 
contemplation. 

But,  supposing  that  the  defendant  had  a  last  domicile,  an  expression 
which  is  almost  without  meaning  by  the  difficulty  of  understanding  what 
ideas  it  conveys,  what  relations  there  are  between  the  person  aod  the  last 
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domicile,  and  how  long,  and  when,  and  how  a  person  preserves  his  last 
domicile.  The  service  could  not  have  been  made  at  this  last  domicile,  as 
Your  Honors  will  see  by  the  following  decisions:  I  must  remark  that  the 
privilege  of  citing  a  defendant  at  his  last  domicile  is  given  by  law  to  the 
'  plaintiflF,  for  the  purpose  of  punishing  cunning  or  fraudulent  debtors 
who  avoid  the  suits  of  their  creditors,  and  that  it  is  strange,  and  passing 
strange,  that  a  party  who  puts  obstacles  in  the  way  of  his  creditors,  should 
reap  any  benefit  of  his  misconduct,  and  of  a  state  of  uncertainty  created 
by  himself  to  prevent  the  legitimate  prosecution  of  his  creditor's  claim, 
and  should  use  as  a  weapon  the  shield  and  sword  which  the  law  has  put 
on  the  body  and  in  the  hands  of  his  opponent.  See  0.  P.  187,  and  C.  C. 
Article  42. 

In  logic  and  in  law,  a  man  has  but  one  domicile,  and  the  citation  must 
be  left  at  that  domicile,  when  it  is  not  served  personally.  C.  C,  Articles 
189,  190. 

In  November,  1863,  the  defendant  had  no  domicile  in  New  Orleans  ;  he  ' 
had  left  it  a  long  time  before  ;  he  was  residing  out  of  the  State  with  his 
wife,  and  we  are  going  to  prove  it,  and  prove  it  by  authentic  act  and  by 
record.    And  though  the  sheriff's  return  is  not  attacked,  we  will  render 
it  unassailable.  »  .        ♦  «  # 

The  extravagant  value  affixed  by  the  defendant  to  the  property  mort- 
gaged by  him  is  not  proved  by  the  record;  we  will  manifest  our  respect 
for  the  Court,  in  not  answering  to  this  strange  and  disrespectful  allega- 
tion; we  are  convinced  that  the  Court  will  not  consider  anything  upon 
which  issue  has  not  been  fairly  joined  as  proved  by  the  record. 

Brief  of  W.  H.  Hunt,  for  defendant  and  appellant. — On  the  10th  of 
November,  1863,  Henry  Samory  instituted  a  personal  action  in  the  Third 
District  Court  against  Samuel  M.  Montgomery,  a  resident  of  New  Orleans, 
to  recover — first,  the  sum  of  $15,640,  exclusive  of  costs  and  interest,  the 
amount  of  four  promissory  notes,  drawn  by  the  defendant  to  his  own 
order,  and  by  him  endorsed  ;  three  of  $5,000  each,  dated  New  Orleans, 
24th  of  May,  1861,  and  payable  six  months  after  date,  and  the  other  for 
the  sum  of  8640,  drawn  by  the  defendant  to  his  own  order,  and  by  him 
endorsed,  through  his  agent,  F.  E.  Bonford,  dated  New  Orleans,  January 
13th,  1862,  and  payable  twelve  months  after  date  ;  and  second,  another 
sum  of  8782,  for  attorney's  fees.  These  four  notes  were  secured  by  mort« 
gftge,  by  public  acts  passed  before  Edward  Barnett,  Notary  Public,  on 
May  28th,  1861,  and  13th  January,  1862,  on  a  certain  lot  of  ground,  with 
the  buildings  and  improvements  thereon,  in  this  city,  forming  the  comer 
of  Camp  and  Common  streets.  The  plaintiff  prayed  that  the  defendant 
be  cited  to  appear  and  answer,  and  that  after  legal  delay  and  due  proceed* 
ings  had,  he  be  condemned  to  pay  the  amounts  claimed,  with  mortgage 
and  privilege  on  this  property. 

Citation  issued,  addressed  to  the  defendant,  and  was  returned  by  the 
sheriff  on  the  18th  November,  with  this  endorsement:  "After  diligent 
search  and  enquiry  made,  S.  McCutcheon  Montgomery  could  not  be 
found,  and  I  learned  that  he  was  out  of  the  State.  ** 

The  plaintiff,  on  the  return  of  this  citation,  filed  a  supplemental  peti- 
tion,  praying  the  Court  to  appoint  a  curator  ad  hoc  to  represent  the 
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defendant,  and  that  he  might  be  cited  throngh  such  curator  ad  hoc.  The 
Court  appointed  a  curator  ad  liocy  who  filed  for  answer  a  general  denial. 
The  cause  was  tried,  and  a  personal  judgment  was  rendered  against  the 
defendant  for  the  amount  of  the  plaintiff's  Glaim,  with  privilege  on  the 
property  mortgaged. 

The  plaintiff,  thereupon,  caused  2k  fieri  facias  to  issue  on  the  judgment, 
and  the  mortgaged  property  was  seized  and  sold  by  the  sheriff,  on  the 
5th  February,  1864,  and  adjudicated  to  the  plaintiff  for  the  sum  of 
$14,000. 

The  defendant  has  appealed,  and  now  asks  that  the  judgment  and  sale 
be  set  aside,  on  the  following  grounds  : 

First.  This  is  an  action  in  personam.  The  petition  and  the  notarial 
acts  annexed  to  it,  show  that  the  defendant  was  a  resident  of  New  Oi" 
leans.  The  returns  of  the  sheriff,  on  the  citation,  do  not  show  that  the 
defendant  had  changed  his  place  of  residence  by  departing  permanently 
from  the  State.  The  petition  and  citation  should,  therefore,  have  been 
served  at  the  domicile  of  the  defendant,  as  directed  by  the  Code  of  Prac- 
tice, Arts.  189  and  190 ;  and  the  appointment  of  a  curator  ad  hoc  was  not 
warranted  by  law,  under  the  circumstances. 

The  correctness  of  the  judgment  appealed  from  is  to  be  determined 
upon  the  evidence  in  the  record.  The  plaintiff  having  obtained,  without 
legal  citation,  as  the  appellant  contends,  a  judgment  against  the  defen- 
dant, caused  his  property,  worth  to-day  some  970,000,  to  be  seized  and 
sold  by  the  sheriff,  and  bought  it  in  for  only  $14,000.  It  is  but  natural 
that,  under  such  circumstances  of  hardship,  the  defendant  should  ask  the 
Court  to  scrutinize  closely  the  legality  of  the  means  by  which  he  is  sought 
to  be  subjected  to  a  sacrifice  so  ruinous  to  himself,  and  so  highly  advan- 
tageous to  his  creditor. 

It  is  to  be  borne  in  mind  that  this  is  not  an  executory  proceeding,  or 
an  action  in  rem,  but  an  action  in  personam.  The  judgment  of  the  Court 
a  quo  is  against  the  defendant  for  the  amount  of  the  notes  and  attorney's 
fees  sued  for. 

The  plaintiff's  petition  and  the  notarial  acts  annexed  to  it,  establish  the 
fact  that  the  defendant  was  a  resident  of  New  Orleans.  The  answer  of 
the  curator  ad  hoc  does  not  contradict  the  fact.  The  citation  was  addressed 
to  the  defendant  in  person.  The  return  of  the  sheriff,  upon  the  citation, 
constitutes  the  only  evidence  on  which  the  right  to  have  the  defendant 
represented  by  a  curator  ad  hoc,  depends. 

The  plainest  principles  of  law  and  justice  require  that  every  man 
should  have  a  full  opportunity  of  being  heard  in  his  defence,  when  suit 
is  brought  against  him.  This  opportunity  can  only  be  afforded  by  giving 
him  notice  of  such  suit.  This  notice  the  law  requires  to  be  given  by  the 
service  of  citation  upon  him.  Such  service  may  be  actual  or  constructive. 
If  service  be  made  personally  upon  the  party,  he  has  received  actual 
notice.  But  "  when,  from  certain  facts  the  law  implies  notice  in  judicial 
proceedings,  they  must  all  concur,  in  order  to  establish  such  constructive 
notice."    16  La.  596. 

These  principles  are  obviously  wise  and  just.  They  ore  established  by 
textual  provisions  in  our  law,  and  in  an  unbroken  series  of  decisions  from 
the  earliest  days  of  our  jurisprudence  down  to  the  present  time. 
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A  careful  examination  of  this  return  shows  nothing  to  warrant  the 
presumption,  that  the  defendant  had  left  the  State  permanently,  or  was 
an  absentee  in  the  meaning  of  the  law.  The  term  absentee  ''embraces  a 
person  who  has  resided  in  the  State,  and  has  departed  without  leaving 
any  one  to  represent  him.  It  means,  also,  the  person  who  never  was  domi- 
ciliated in  the  State,  and  resides  abroad."  C.  C,  Art.  3522,  No.  3.  The 
Code  thus  declares  a  person  an  absentee,  only  when  he  has  abandoned 
his  domicile  in  this  State,  with  the  intention  of  not  returning  within  any 
definite  period  ;  and,  evidently,  does  not  mean  that  a  party  temporarily 
absent  from  home,  even  though  out  of  the  State,  has  abandoned  his  resi- 
dence in  this  State,  and  become  in  legal  acceptation,  an  absentee.  If  a 
different  construction  be  placed  on  the  provisions  of  the  law,  the  most 
nnjust  and  ruinous  consequences  would  flow  from  it.  Any  citizen,  whose 
footsteps  lead  him,  by  chance  or  design,  to  cross  the  boundaries  of  Lou- 
isiana, even  for  a  day,  would  then  become  an  absentee,  whose  property 
would  be  liable  to  attachment,  and  whose  interests  would  be  committed 
to  the  mere  formal  protection  of  a  curator  ad  hoc.  The  sheriff's  return, 
in  this  case,  does  not  state  that  he  had  learned  that  the  defendant  had 
permanently  left  the  State,  but  merely  that  he  '*  learned  he  was  out  of 
the  State. "  If  he  was  out  of  the  State,  he  may  have  been  temporarily 
absent,  as  proves  to  have  been  the  case,  and  citation  should  have  been 
served  at  his  domicile,  to  which  it  appears  he  has  since  returned. 

In  the  case  of  Brown  v.  Trent,  12  L.  603,  the  defendant  was  sued  as  a 
citizen  of  the  parish  of  Ouachita,  where  he  had  his  domicile.  At  the 
time  the  notice  of  judgment  was  served,  he  had  removed,  either  tempo- 
rarily or  permanently  from  the  State.  The  Court  decided  :  **  If  the 
absence  was  temporary,  he  certainly  has  not  lost  his  domicile  ;  and  if 
permanent,  the  house  in  which  he  last  lived,  is  the  one  where  the  citation 
should  be  served." 

In  the  case  of  Sparks  v.  Weaiherhy,  16  L.  595,  the  Court  said  :  **When 
there  has  been  no  personal  service  of  a  citation,  its  want  can  be  supplied 
only  by  pursuing  strictly  the  provisions  of  law,  which  substitute  for  it 
any  other  species  of  service.  The  Code  of  Practice,  Art.  189,  requires 
that  *' service  must  be  made,  by  leaving  copies  of  the  citation  and  petition 
at  the  usual  place  of  domicile  or  residence  of  the  defendant ;  if  he  be 
absent,  by  delivering  them  to  a  free  person,  apparently  above  the  age  of 
fourteen  years,  living  in  the  house."  *  *  *  TYlq 

expressions,  in  the  above  article,  evidently  contemplate  a  temporary 
absence  ;  and  the  provision  itself  is  based  on  the  presumption,  that  the 
party  sued  will  receive  intelligence  from  citation  being  made  where  he 
usually  resides." 

A  change  of  domicile  must  be  shown  by  express  and  positive  evidence. 
So  long  as  any  reasonable  doubt  remains,  the  legal  presumption  is  against 
such  change.  In  the  case  of  Cole  v.  Lucas,  it  was  decided  that  a  domicile 
once  acquired  remains  until  a  new  one  is  acquired,  ** facto  el  ammo,"  One 
going  to  another  State  for  health,  pleasure  or  any  temporary  purpose, 
with  the  intention  of  returning,  has  a  mere  transitory  residence,  which 
constitutes  no  new  domicile,  nor  an  abandonment  of  the  old  one.  It  is 
not  the  act  of  inhabitance  which  constitutes  the  domicile,  but  the  fact. 
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coupled  with  the  intention  of  remaining.     In  ease  of  doubt,  the  original 
domicile  is  considered  to  be  the  true  one.     2  An.  94G. 

The  Code  of  Practice  provides  that  citation  and  petition  may  be  served 
by  being  delivered  to  the  defendant  in  person,  or  by  being  left  at  his 
domicile.    Art.  187. 

The  service  is  made  in  person,  when  the  citation  and  petition  are  deliv- 
ered to  the  defendant  himself,    Art.  188. 

It  is  made  at  the  domicile,  when  copies  of  the  citation  and  petition  are 
left  at  the  usual  place  of  domicile  or  residence  of  the  defendant,  if  he  be 
absent,  by  delivering  them  to  a  free  person,  apparently  above  the  age  of 
fourteen  years,  living  in  the  house.    Art.  189. 

The  petition  and  citation  must  be  served  on  the  defendant  in  person, 
or  left  at  his  domicile,  in  the  manner  provided  in  the  two  preceding  arti- 
cles, in  all  cases,  where  the  defendant  is  of  age,  enjoys  civil*  rights,  is 
present  in  the  place,  or  has  there  his  acknowledged  domicile  or  residence. 
Article  190. 

The  plaintiff's  petition,  and  the  notarial  records  annexed,  show  clearly, 
as  already  seen,  that  the  acknowledged  residence  of  the  defendant  was  in 
New  Orleans.  He,  therefore,  should  have  been  served  at  that  acknowl- 
edged residence,  as  the  Code  of  Practice  requires. 

In  the  case  of  CoUins  v.  WaUing^  6  An.  p.  702,  the  Court  decided  the 
return  of  the  sheriff  should,  on  all  occasions,  foUow  substantially  the 
words  of  the  Code  of  Practice.  The  sheriffs  return  on  the  citation,  that 
he  *'  learned  the  defendant  was  out  of  the  State,"  without  adding  he  had 
left  the  State  permanently,  is  not  a  substantial  compliance  with  the  Code 
of  Practice,  and  did  not  entitle  the  plaintiff  to  have  a  curator  ad  hoc 
appointed  to  represent  the  defendant.  In  every  case  in  which  a  curator 
ad  hoc  has  been  legally  appointed,  satisfactory  evidence  was  produced 
that  the  defendant  was  either  a  non-resident,  or  had  left  the  State  perma- 
nently, without  leaving  any  one  to  represent  him.  The  judgment,  there- 
fore, is  a  nullity,  for  the  want  of  proper  citation  of  the  defendant. 

Second.  The  petition  of  the  plaintiff,  and  one  of  the  acts  of  mortgage 
making  part  of  it,  show  that  P.  E.  Bonford,  a  resident  of  New  Orleans, 
was  the  agent  and  attorney  in  fact  of  the  defendant. 

Article  196  of  the  Code  of  Practice,  requires  that  if  the  person  absent 
has  an  attorney  in  fact,  whose  name  appear  in  the  petition,  the  sheriff 
shall  serve  the  same  on  that  attorney  in  fact,  in  person,  or  at  his  domicile. 
There  is  no  evidence  in  the  record  showing  that  any  effort  was  made  by 
the  sheriff  to  find  P.  E.  Bonford,  or  that  he  had  left  the  State  perma- 
nently, so  that  he  could  not  be  cited.  The  plaintiff  was,  therefore,  guilty 
of  laches,  in  not  requiring  the  sheriff  to  serve  the  citation  upon  the  attor- 
ney in  fact. 

In  the  case  of  Cooky  v.  Seymour,  9  L.  276,  the  sheriff  returned  that  the 
appellee  was  out  of  the  State.  This  case  was  not  decided  on  the  sheriff's 
return,  the  appellant  having  furnished  proof  by  his  affidavit,  that  the 
appellee  resided  in  Philadelphia.  But  Judge  Martin,  in  commenting  on 
the  sheriff's  return,  said:  **The  affidavit,  that  the  appellee  resided  in 
Philadelphia,  prevented  the  objection  that  might  be  made  to  the  service 
of  citation,  as  evidence  by  the  sheriff's  return  of  the  absence  of  the 
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appellee,  which,  if  occasional  only,  does  not  dispense  with  a  citation  at 
his  domicile. " 

The  appointment  of  a  cnrator  ad  hoc  to  represent  the  defendant,  who, 
in  his  absence,  had  been  represented  by  an  attorney  in  fact,  a  resident  of 
New  Orleans,  was  not  warranted  by  law,  nnder  the  circumstances  ;  and 
there  having  been  no  contestalio  lilts,  the  judgment  is  a  nullity. 

Third.  The  judgment  rendered  in  this  case,  if  not  a  nullity,  must  be 
restricted  in  its  operations  exclusively  to  the  property  mortgaged,  beyond 
which  it  can  have  no  effect,  and  can  possess  none  of  the  attributes  of  a 
judgment  in  personam. 

In  the  case  of  Tliayer  el  al.  v.  Tudor,  2  An.  1010,  the  plaintiff,  a  resident 
of  Boston,  instituted  suit  against  the  defendant,  also  a  resident  of  Bos- 
ton, to  secure  the  amount  of  two  mortgaged  notes.  A  curator  ad  hoc 
was  appointed  to  represent  the  defendant,  and  a  personal  judgment  ren- 
dered against  him  for  the  amount  of  the  notes.  The  Supreme  Court 
decided  that  a  judgment  rendered  against  the  defendant  can  have  no 
effect  beyond  the  property  mortgaged.  See  also  the  case  of  George,  Cura- 
tor, etc.,  V.  Le  Grand,  3  An.  652. 

In  both  these  cases,  there  was  evidence  that  the  defendants  resided 
permanently  out  of  the  State.  But  in  the  case  now  before  the  Court, 
there  is  no  such  evidence.  On  the  contrary,  it  is  shown  that  the  defen- 
dant was  a  resident  of  New  Orleans,  and  had  an  attorney  in  fact,  who 
was  also  a  resident  of  New  Orleans  ;  and  the  return  of  the  sheriff,  that 
he  learned  that  the  defendant  was  out  of  the  State,  is  not  proof  that  he 
had  left  the  State  permanently,  is  altogether  consistent  with  the  fact  of 
his  temporary  absence,  and  did  not  entitle  the  plaintiff  to  have  a  curator 
ad  hoc  appointed  to  represent  him.  • 

Taliafebro,  J.  In  November,  1863,  the  plaintiff  filed  this  suit  against 
the  defendant,  alleging  a  large  amount  of  indebtedness  by  him  to  the 
plaintiff,  as  owner  and  holder  of  five  promissory  notes,  secured  by  mort- 
gage on  a  house  and  lot  in  the  city  of  New  Orleans.  The  plaintiff  had 
judgment  in  his  favor  for  the  amount  claimed,  with  recognition  of  the 
lien  and  privilege  on  the  mortgage  property  described  in  the  petition, 
and  copies  of  the  mortgages  adduced  in  evidence.  Judgment  was  ren- 
dered on  the  8th  of  December,  1863.  On  the  15th  July,  1865,  the  defen- 
dant obtained  an  order  of  appeal.  He  urges  as  irregularities  in  the 
proceedings,  that  having  his  domicile  in  New  Orleans,  he  was  entitled  to 
personal  citation ;  that  although  absent  at  the  time,  that  absence  was 
only  temporary,  and  that  he  was  not  an  absentee  of  that  kind,  which,  in 
legal  contemplation,  a  creditor  is  authorized  to  proceed  against  by  causing 
a  curator  ad  hoc  to  be  appointed.  He  further  contends,  that  he  had  an 
agent  in  New  Orleans,  whose  name  appeared  in  the  petition,  and  that  no 
copy  of  petition  or  of  citation  was  served  on  the  agent. 

The  plaintiff  proceeded  tia  ordinriria.  A  citation  was  issued,  and  the 
sheriff  made  return,  **  that  after  diligent  search  and  enquiry  made,  Samuel 
McCutcheon  Montgomery  could  not  be  found,  and  I  learned  that  he  was 
out  of  the  State.'' 

The  plaintiff  then,  by  supplemental  petition,  prayed  for  and  obtained 
the  appointment  of  a  curator  ad  hoc  to  represent  the  defendant,  and  ob- 
tained against  him  so  represented,  the  judgment  complained  against 
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The  facts  appear  to  be  that  Montgomery,  the  defendant,  left  New 
Orleans  in  1861,  or  at  least  that  he  was  absent  in  January,  1862,  and  there 
is  nothing  making  it  probable  that  he  returned  before  the  summer 
of  1865. 

He  was  absent  with  his  wife  in  the  State  of  Virginia,  during  the  greater 
part  of  this  time.  We  find  no  act  of  procuration  in  the  record  from  the 
defendant  to  P.  E.  Bonford,  who  acted  in  the  capacity  of  agent  or  attor- 
ney in  fact  for  defendant  and  wife,  in  the  execution  of  the  second 
mortgage  to  the  plaintiff  in  January,  1862.  Bonford  was  a  Judge  of  the 
Supreme  Court  of  the  State  at  or  soon  after  that  time,  under  the  appoint- 
ment of  Henry  W.  Allen,  acting  as  Governor  under  Confederate  rule. 
The  probability  is,  that  he  was  absent  from  New  Orleans  after  the  capture 
of  the  city  ii^  April,  1862,  by  the  Federal  forces. 

The  act  of  mortgage  executed  by  him  in  January,  1862,  recites  that 
Bonford  was  the  *'  agent  and  attorney  in  fact  of  Montgomery."  We  are 
not  authorized  to  infer  that  his  powers  were  sufficient  to  enable  him  to 
defend  suits,  or  to  authorize  the  service  of  citation  upon  him.  It  is 
sufficiently  clear,  that  at  the  time  the  plaintiff's  suit  was  filed,  in  1863, 
Montgomery  had  no  agent  in  New  Orleans  upon  whom  citation  could  be 
served,  or  against  whom,  as  the  representative  of  Montgomery,  legal  pro- 
oeedings  could  have  been  carried  on. 

The  only  question  in  this  case  is,  was  Montgomery  at  the  time  this  suit 
was  instituted  an  absentee  in  legal  contemplation,  to  whom  a  curator  ad 
hoc  might  be  appointed,  and  contradictorily  with  whom  a  suit  might  be 
prosecuted,  and  a  valid  judgment  obtained  against  the  absent  person. 

If  the  term  absentee  can  only  be  applied  to  persons  who  never  had  a 
domicile  in  the  State,  or,  who  having  had  a  domicile  in  the  State,  has 
left  it  permanently,  and  lives  permanently  beyond  its  limits,  it  is  plain 
that  such  a  construction  of  the  term  would  operate  injurious  and  vexatious 
delays  to  creditors  seeking  to  enforce  claims  against  their  debtors.  On 
the  other  hand,  not  every  casual  and  temporary  excursion  of  a  resident 
from  the  State  can  convert  him  into  an  absentee,  and  render  him  liable 
to  be  harassed  by  his  creditor,  who,  to  gratify  improper  feelings,  might 
resort  to  unnecessary  acts  to  injure  him.  But,  where  in  a  case  like  the 
present,  the  debtor  is  absent  two  or  three  years,  has  property  in  the  State, 
but  who  leaves  no  housekeeper  or  person  upon  whom  a  citation  can  be 
served,  has  no  agent  to  represent  him,  it  would  be  leaving  him  a  large 
margin  for  the  procrastination  of  payment  of  his  debts  to  permit  him, 
under  such  circumstances,  to  plead  that  he  had  a  domicile  in  the  State, 
and  argue  his  right  to  personal  citation,  when,  for  so  long  a  period,  he 
was  absent,  and  had  left  no  person  upon  whom  such  citation  could  be 
served.    We  think  sach  a  perversion  of  terms  inadmissible. 

That  the  appointment  of  a  curator  ad  hoc,  in  a  case  like  the  present, 
is  clearly  within  the  scope  and  intendment  of  our  law,  there  can  be  no 
doubt.  Neither  is  it  in  conflict  with  the  spirit  of  our  jurisprudence. 
The  defendant  refers  to  the  case  of  Cole  v.  Lucas,  2  An.  950,  on  the  subject 
of  domicile.  Chief  Justice  Eustis,  in  that  case,  said  :  **  A  person  going 
to  another  State  for  health,  for  pleasure,  or  any  temporary  purpose,  with 
the  intention  to  return,  has  a  mere  transitory  residence  which  constitutes 
no  new  domicile,  nor  an  abandonment  of  the  old  one."    The  facts  of  this 
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case,  as  \7ell  as  those  of  16  L.  595,  and  those  of  12  L.  603,  also  quoted 
by  defendant's  counsel,  as  relates  to  the  circumstances  and  character  of 
the  absence,  differ  widely  from  those  of  the  one  under  consideration. 
Montgomery  left  New  Orleans,  it  seems  in  the  year  1861,  during  the  war. 
It  is  shown  that  his  family  left  here  also  ;  that  they  resided  in  Virginia  ; 
there  is  no  evidence  showing  an  intention  to  return.  He  was  engaged  in 
war ;  he  might  not  survive  the  perils  of  war.  The  city  of  his  former 
domicile  was  in  possession  of  the  United  States  military  forces.  He  might 
not  desire  to  return.  Taking  the  whole  range  of  circumstances  attending 
his  absence,  we  think  the  case  very  different  from  that  of  a  person  absent 
a  short  time  for  health,  pleasure  or  some  temporary  purpose,  with  the 
known  intention  to  return. 

If  the  defendant  had  a  domicile  in  and  resided  in  the  State,  ho  had  no 
right  to  an  appeal,  for  the  time  had  elapsed  within  which  he  was  entitled 
to  appeal 

How  he  could  be  an  absentee  to  entitle  him  to  two  years  to  take  an 
appeal,  and  at  the  same  time  claim  to  bo  personally  cited,  seems  to  pre- 
sent some  incongruity. 

The  case  of  Mr.  Livingston,  6  N.  S.  15,  referred  to  by  plaintiff's  coun- 
sel, shows  that  the  appointment  of  a  curator  ad  hoc  might  be  made  to 
represent  a  person  absent  temporarily  on  public  business,  when  he  had ' 
left  no  agent  upon  whom  process  could  be  served. 

In  12  L.  page  604,  it  was  laid  down  that  ''previous  to  the  promulgation 
of  the  Louisiana  Code  and  the  Code  of  Practice,  the  appointment  of  a 
curator  ad  hoc  to  an  absentee  was  not  authorized  by  law.  But  our  present 
Codes  seem  to  have  provided  for  all  cases  in  which  absent  persons  may 
be  interested,  or  in  which  rights  are  to  be  exercised  against  them,  whether 
domiciliated  in  or  out  of  the  State."  This  seems  to  have  been  the  prac- 
tice  heretofore  generally  adopted. 

The  case  of  Dupuy  v.  Hunt^  in  2d  Annual,  made  no  innovation  upon 
this  practice.  It  simply  settled  that  the  absentee  must  have  property  in 
the  State  upon  which  the  action  of  the  Courts  could  fake  effect,  and 
that  judgments  rendered  against  absentees  had  no  effect  beyond  the  pro- 
perty proceeded  against. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts.  14  L.  447.  15 
L.  81.     2  An.  634.     6  Rob.  189.     13  An.  505.     18  An.  145. 


No.  1263.— AsHFOKD  Addison,  Dative  Testamentary  Executor,  r.  Paulenb 

Seltoon  et  als. 

The  doctrine  in  the  case  of  Wainwright,  Administrator,  v.  BridRos,  (ante  page  234)  reafbrmed. 

APPEAL  from  the  District  Court,  Parish  of  Livingston,  Mis,  J. 
Wilson  &  Pipkin,  for  plaintiff.  •  Ellia  <&  Addison,  for  defendant. 
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Talxafhibo,  J.  This  suit  is  founded  npon  a  promissory  note,  executed 
by  the  delendant,  Pauline  R  Beltoon,  a  married  woman,  as  principal,  and 
Kemp  and  Carlier,  the  other  two  defendants,  as  sureties,  in  faTor  of  the 
t3stamentary  executor  of  the  succession  of  George  W.  Watterson,  deceased, 
for  thirteen  hundred  and  fifty  dollars,  due  24th  of  November,  1861,  and 
bearing  interest  from  that  time,  at  the  rate  of  eight  per  cent,  per  annum. 
The  fiefenoe  is,  that  the  note  was  given  for  the  price  of  a  slave  purchased 
by  Mrs.  Seltoon,  at  a  probate  sale  of  property  of  the  succession  of 
George  W.  Watterson,  deceased,  in  November,  1860 ;  that  there  is  an 
entire  failure  of  consideration  for  which  the  obligation  was  entered  into, 
arising  from  the  emancipation  of  slaves  by  the  government ;  that  the 
plaintiff,  having  warranted  the  slave  purchased  a  slave  for  life,  cannot  in 
equity  and  good  conscience  require  payment  of  the  note  sued  upon.  It 
is  further  set  up  in  defence,  that  the  note  was  executed  by  the  wife 
without  the  authority  of  her  husband,  and  is  therefore  null ;  and  lastly, 
it  is  urged  that  the  required  United  States  revenue  stamps  have  not  been 
affixed  to  the  note  as  prescribed  by  act  of  Congress,  and  that  the  plaintiff 
cannot  enforce  the  payment  of  the  note  on  that  account. 

The  plaintiff  had  judgment,  and  defendant  appealed. 

The  defence  must  prevaiL  It  was  held  by  this  Court,  in  the  case  of 
WainwriglU,  4dmini$iraU>r,  v.  Bridges,  recently  decided,  that  Courts  are 
vithoat  power  to  enforce  obligations,  the  consideration  of  which  was  the 
priee  of  slaves.  In  this  case  it  is  fully  shown,  that  the  note  sued  upon 
was  given  in  consideration  of  a  sale  of  that  kind. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Bisect  Court  be  annulled,  avoided  and  reversed ;  it  is  further  ordered, 
that  judgment  be  rendered  in  favor  of  the  defendants,  releasing  them 
from  the  obligation  sued  upon,  the  plaintiff  and  appellee  paying  costs  in 
both  courts. 

Justices  Labauve  and  Ilsley  dissenting. 

For  the  reasons  given  in  our  disseutiog  opinion,  in  the  case  of   Wain- 
VfrigUi  Administrator,  v.  Bridges,  we  dissent  in  this  case. 
John  H.  Ilslet, 

Associate  Justice  of  the  Supreme  Court. 
ZsNON  Labauve, 

Associate  Justice. 


No.  39*.— N.  E.  Weight  v.  R.  C.  Cummings  et  als. 

A  partluMr  at  probate  sale  is  not  ruqaired  to  look  beyond  the  decree  recognizing  its  necesaitf. 

Article  990  of  the  Code  of  Practice,  does  not  imperatively  reqaire  tbe  preliminary  offering  of  tnc- 
session  property  for  sa'e  for  canb ;  it  may  be  offered  at  first  sale  on  credit,  when  it  appears  to  bo  to 
the  interest  of  ail  parties  oonceroed.  aod  nono  ezcdpt  those  having  an  interest  in  the  saJe  of  the 
property  can  complain. 

The  reoordinK  of  a  proces-verbal  of  sale,  in  the  parish  where  the  property  lies  is  notice  to  third  par- 
ties The  omission  to  record  it  in  the  parish  wliere  the  sncceMion  is  opeaed.  will  not  operate  a 
onlltty  of  the  sale. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Jones,  J. 
Jumes  W.  Duncan,  for  appellant.    L,  M,    Nutt  and  /,  C,  BeaU,  for 
appellees. 
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Reporter. — The  appeal  in  this  case  was  made  returnable  to  the  Supreme 
Court,  at  Natchitoches,  at  the  August  term,  1866.  Bjthe  following  agree* 
ment  of  counsel,  the  case  was  taken  to  New  Orleans  and  decided. 


N.  E.  WRIGHT,  ) 

V.  v     In  Ihe  Supreme  Court  of  Louisiana. 

R  C.  CUMMINGS  et  als.     ) 

The  above-entitled  case  having  been  submitted  on  brief,  it  is  hereby 
agreed  that  the  same  may  be  decided  either  at  the  approaching  session 
of  this  Honorable  Court,  to  be  held  at  Opelonsas  or  in  New  Orleans,  at 
Chambers,  as  the  Judges  may  deem  fit,  reserving  to  either  party  the  right 
to  apply  for  a  rehearing  at  any  time  within  thirty  days  after  he  shall  have 
ascertained  the  rendition  of  the  judgment,  or  notice  given  by  the  clerk 
of  the  Supreme  or  District  Court. 
Jas.  W.  Duncan, 

Attorney  for  Appellant, 

Caddo  Parish. 
Ntttt  &  Leonard, 

for  defendants  and  appellees. 

TatiTafwwro,  J.  The  plaintiff  sues  for  a  tract  of  land  lying  in  the  parish 
of  Bossier.  His  averments  of  title  are  1st:  A  deed  from  Ann  Schenick, 
widow  of  Abner  Schenick,  deceased,  and  surviving  mother  of  the  only 
child  of  their  marriage.    2d.  United  States  patents  to  Abner  Schenick. 

The  defendants  claim,  by  purchase  from  J.  B.  Gilmor,  who  bought  the 
land  at  a  probate  sale  of  the  property  of  Abner  Schenick*s  estate.  In 
the  lower  Court  judgment  was  rendered  in  favor  of  the  defendants,  snd 
the  plaintiff  has  appealed. 

This  suit  was  commenced  in  1860,  in  the  parish  of  Bossier,  and  after 
some  proceedings  had  there,  it  was  by  agreement  of  parties  transferred 
to  the  parish  of  Caddo. 

Abner  Schenick's  succession  was  opened  in  the  parish  of  Caddo,  in  the 
year  1844.  An  administrator  was  regularly  appointed  in  September  of 
that  year,  and  inventories  were  taken  in  the  parishes  of  Bossier  and 
Caddo. 

The  administrator  caused  all  the  property'  of  the  succession  to  be  sold, 
and  filed  a  tableau  of  debts  on  the  2l8t  of  October,  1846. 

The  plaintiff  attacks  the  probate  proceedings  throughout,  and  alleges 
numerous  illegalities  in  the  administration  of  the  estate.  In  an  amended 
petition,  he  avers  that  Schenick's  succession  was  opened  in  the  parish  of 
Bossier,  and  avers  the  nuUity  of  the  administration  in  Caddo.  He  has 
adduced  no  evidence  to  support  the  allegations  of  the  amended  answer, 
and  seems  to  have  abandoned  them. 

It  will  not  be  necessary  to  examine  objections  taken  to  the  proceedings 
prior  to  the  date  of  the  order  of  sale.  A  purchaser  at  a  probate  sale  is 
not  required  to  look  beyond  the  decree  recognizing  its  necessity.  13  L 
434.     14  L.  146.     7  Rob  66.     2  An  468. 

We  find  that  the  administrator  filed  a  petition  in  the  proper  Cdhrt,  set- 
ting forth  that  there  was  land  belonging  to  the  estate,  in  the  parish  of 
Bossier,  which  had  been  previously  inventoried ;  that  it  was  necessaxy  to 
^eU  the  Imi,  id  order  to  enable  bim  to  pay  the  debts  of  the  succession, 
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and  he  prayed  an  order  of  sale  of  the  land  to  be  made  on  a  credit  of 
twelve  months,  the  pnrchaser  to  be  required  to  give  the  nsnal  securitj 
for  the  payment  of  the  price.  An  order  was  rendered  on  the  9th  of  No- 
vember, 1844,  as  prayed  for.  The  tableau  of  debts  filed  in  October,  1846; 
shows  clearly  that  the  estate  was  insolvent,  and  that  the  necessity  for  the 
sale  of  the  land  did  exist  at  the  time  the  sale  was  invoked.  The  plain  tiif 
alleges  that  no  commission  issued  from  the  parish  of  Caddo,  authorizing 
the  sale  of  the  land  in  Bossier  ;  that  the  land  was  sold  under  an  order  of 
the  Court  of  probates  of  the  parish  of  Bossier,  which  had  not  jurisdiction; 
that  no  return  of  a  proces-verhcd  of  sale  was  made  to  the  parish  of 
Caddo.  The  proces-verhcd  of  a  sale  by  the  probate  Judge  of  Bossier 
commences  with  the  usual  caption,  "  State  of  Louisiana,  parish  of  Bos- 
sier," and  recites  that  sale  was  made  of  the  land  pursuant  to  an  order 
and  decree  of  the  Court  of  probates  in  and  for  said  parish, 

A  scrutiny  of  the  record  of  the  proceedings  satisfies  us  that  this  was  a 
mere  clerical  error.  It  is  clear  that  the  succession  was  opened  in  Caddo, 
although,  unadvisedly,  no  doubt  some  incipient  proceedings  were  had,  as 
already  remarked,  in  Bossier,  yet  by  consent  they  were  transferred  to  Caddo, 
and  this  was  done  before  an  administration  had  been  taken  out.  The 
pUintiff  appears  to  have  erroneously  instituted  this  suit  in  Bossier,  his 
petition  and  amended  petition  being  addressed  to  the  probate  Court  of 
Bossier,  and  this  is  all  that  was  done  there  in  this  case,  except  the  taking 
of  the  inventory  and  the  making  of  the  sale.  The  entire  proceedings, 
with  these  exceptions,  were  carried  on  in  the  parish  of  Caddo.  The 
proceS'Verbal  of  the  taking  of  the  inventory  in  Bossier,  on  the  2dd  Octo- 
ber, 1844,  recites  that  it  was  made  under  an  order  from  the  parish  of 
Caddo. 

It  is  not  shown  that  any  petition  for  an  order  of  sale  of  the  land  in 
question  was  ever  presented  to  the  probate  Court  of  Bossier,  nor  that  an 
order  of  that  Court  was  ever  rendered  for  such  sale.  Doubtless,  no  such 
petition  was  ever  presented  or  such  order  granted.  We  find  in  the  bill  of 
costs  of  the  clerk  of  the  parish  of  Caddo  against  the  estate,  charges  for 
two  commissions.  Against  the  date  of  September  3d,  1844,  is  the  item 
"commission  to  Bossier. "  This  is  evidently  the  commission  for  making 
inventory  and  appraisement  of  the  land  in  Bossier.  The  proces-verbal  of 
the  making  inventory  there  is  dated  October  23d,  1844.  Afterwards, 
against  the  date  of  20th  October,  same  year,  is  the  item  '*  Commission  to 
Bossier,"  and  the  proces-verbal  of  sale  is  dated  3d  January,  1845.  These 
are  the  only  charges  in  the  bill  of  fees  for  commissions,  and  it  is  manifest 
that  none  others  were  ever  issued.  The  intervals  of  time  that  elapsed 
between  the  date  of  the  orders  and  their  execution,  taken  with  the  other 
facts,  render  the  conclusion  satisfactory,  that  the  recite}  in  the  deed  refer- 
red to,  was  a  clerical  error,  and  one  that  might  easily  be  made. 

The  objection  that  the  order  of  sale  directed  the  land  to  be  sold  on  a 
credit  of  twelve  months,  without  requiring  it  to  be  first  offered  for  cash, 
we  consider  to  be  of  no  weight.  Creditors  have  the  right  to  require  the 
fude  of  succession  property  to  be  made  for  cash,  if  their  debts  are 
due,  provided  it  bring  its  appraised  value.  Code  of  Practice,  990.  Bat 
this  is  optional  with  them.  But  here,  creditors  are  not  complaining  ; 
neithei:  is  it  shown  that  any  injury  has  resulted  from  the  administrator's 


■3Sd  SutiffiatR  cotfe*  6f  tibOiBtAiiAi 


Wright  V.  Camminga. 


having  taken  his  order  for  a  sale  on  twelve  months'  credit,  without  asking 
for  the  preliminary  act  of  offering  the  property  for  sale  for  cash.  The 
presumption  is  rather  in  favor  of  his  having  done  an  act  beneficial  rather 
than  injurious  to  all  parties  concerned.  We  do  not  construe  Article  990 
of  the  Code  of  Practice,  as  requiring  imperatively  in  all  cases,  the  preli- 
minary offering  for  sale  the  property  of  estates  for  cash. 

Another  ground  of  illegality  alleged  by  plaintiff  is,  that  no  proces-verhcU 
of  the  sale  of  the  land  was  returned  to  and  recorded  in  the  parish  of 
Caddo.  The  proces-verbal  of  the  sale  was  of  record  in  the  parish  of  Bos- 
sier, where  the  laud  lies,  in  the  year  1852,  as  shown  by  a  certificate  of  the 
deputy  clerk  of  that  parish,  dated  28th  April,  1852.  This  was  some  eight 
years  before  the  plaintiff  purchased,  and  at  least  it  was  notice  to  him. 
The  omission,  if  it  were  omitted,  to  record  the  proces-verbal  of  sale  in 
Caddo  was  not  one  of  so  grave  a  character  as  to  operate  a  nullity  of  the  side. 
On  the  trial  of  this  case,  in  the  early  part  of  1862,  it  was  taken  down  as 
an  admission  that  plaintiff  had  been  for  three  or  four  years  pretioua, 
clerk  of  the  parish  of  Caddo,  and  had  charge  of  the  papers  of  Sohenick's 
estate. 

The  debts  of  the  succession  of  Abner  Schenick  were  community  debts, 
and  the  property  was  community  property,  and  bound  for  the  payment  of 
the  community  debts.  The  plaintiff's  vendor  was  the  widow  in  comma- 
nity,  and  her  rights  as  well  as  those  of  the  heir  were  only  residuary.  It 
is  shown  that  Hart,  the  administrator,  who  was  a  principal  creditor  of  the 
estate,  was  solicited  by  the  widow  to  take  upon  himself  the  administra- 
tion.    He  appears  to  have  discharged  the  trust  with  fidelity. 

The  title  of  the  estate,  to  the  land  in  question  was,  in  our  view,  legally 
divested  by  the  probate  sale  made  in  January,  1845 ;  consequently,  in 
1860,  at  the  time  the  plaintiff  received  the  deed  from  Ann  Schenick,  she 
had  no  right  in  the  land  to  convey. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the- 
District  Court  be  affirmed,  with  costs  in  both  courts. 

19    3561 

49  1740  _ 

19  3561  No.  252.— G.  W.  Denton  r.  James  Woods. 
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'  An  Mtion  for  a  parlitioo.  where  there  exist*  a  joint  ownership  of  property  may  be  maintained,  wbethef 

the  plaintiff  is  in  possession  or  not. 

Where  a  person  permits  the  legal  title  to  property  to  stand  on  the  pabUc  records  in  ih«  name  of 
another,  the  property  is  liable  for  jadgmenta  and  liens  recorded  again;!  the  apparent  owner,  and 
a  sale  made  under  such  judgment*!,  mortgages  or  liens,  will  confer  an  indefeasible  title  upon  a  pur- 
chaser, but  a  sale  made  under  h/rri  faeian^  upon  a  judgment  rendered  subsequent  to  the  Jap*»dm» 
created  bya&ona /<2(>suit  between  the  legal  and  equitable  owners,  to  adjust  their  rights  to  the 
identical  property  confers  no  title  greater  than  the  debtor  in  execution  had.  notwithstanding  the 
proceeds  of  the  adjudication  are  used  to  extinguish  the  liens.  As  liens,  they  remained  such,  and 
payment  or  subrogation  conferred  no  title  to  the  land. 

When  property  is  seised  by4he  sheriff,  and  advertised  to  be  sold  on  a  certain  day.  and  the  sale  U 
stayed,  it  gives  no  right  to  a  second  seizing  creditor  to  sell  that  property,  disregarding  the  flret 
seisure.  A  good  title  can  only  be  conferred  under  the  first  seizure,  which  must  be  first  released  lo 
enable  a  second  seizure  to  become  valid. 

The  seizing  creditor  can  only  acquire  at  a  judicial  sale  the  right  title  and  interest  of  the  debtor  in 
execution— nothing  more. 

A  suit  to  relieve  property  held  in  common  from  a  public  servitude  enures  to  the  benefit  of  the  oo -pro- 
prietor, and  a  judgment  obtained  cannot  form  the  basis  of  title  against'on^'s  oo-owner,  or  ailtlM* 
rise  a  party  to  prescribe. 

APPEAL  from  the  Third  District  Court  of  New  Orleansj  Buohanany  j; 
Ht/amSf  Labatt  <fr  Jonas,  for  appellee.     Elmore  4t  Kingiior  appellants 
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IiJSLST,  J.  The  plaintiff,  claiming  to  be  the  owner  and  possessor  of  an 
undivided  half  of  certain  real  estate  described  in  his  petition,  instituted 
the  present  action  against  the  defendant,  who,  he  alleged,  held  the  title 
to  the  other  half,  for  a  judicial  partition. 

The  defendant,  asserting  title  and  sole  ownership  to  the  whole  of  the 
property  described,  excepted  to  the  plaintiff's  action,  which  he  contended 
shonld  have  been  one  of  revendication. 

The  exception,  having  been  overruled  in  the  Court  below,  the  defen- 
dant answered,  setting  up  title  exclusively  to  the  whole  premises,  to  which 
allusion  will  bo  hereafter  made,  and  he  averred  that  the  plaintiff  was 
estopped  from  contesting  his  title. 

Previous  to  the  24th  July^  1847,  the  legal  title  to  the  whole  of  this  pro- 
perty had  stood  recorded  in  the  name  of  James  Enciriy  and  on  that  day 
the  plaintiff  instituted  against  Erwin  a  petitory  action,  claiming  to  be  the 
lawful  owner  of  one  undivided  half  of  it. 

After  much  litigation,  all  the  questions  raised  in  that  case  were  finally 
disposed  of,  and  judgment  was  rendered  against  Erwin,  decreeing  the 
plaintiff  to  be  the  owner  of  the  undivided  half  of  the  property  now  in 
controversy  ;  and  this  is  the  title  which  the  plaintiff  exhibits,  and  upon 
which  his  partition  suit  rests.     See  6  An.  320. 

The  defendant  produced,  as  his  title,  a  deed  of  sale  from  the  sheriff  of 
the  parish  of  Orleans,  dated  17lh  June,  1850,  under  and  by  virtue  of  a 
writ  oi  fieri  faciaSy  in  the  suit  of  Yeaimaii,  Woods  <ft  Co.  v.  James  Erttht, 
No.  1201  on  the  docket  of  the  Fourth  District  Court  of  New  Orleans,  and 
by  which  deed  the  defendant's  authors  acquired  all  the  right,  title  and 
interest  of  James  Erwin,  the  defendant  in  execution  in  the  said  suit.  No. 
1201. 

The  judgment  in  the  suit  No.  1201,  was  rendered  on  the  14th  Decem- 
ber, 1847,  several  months  after  the  institution  of  the  plaintiff's  suit  against 
James  Erwin,  so  that  the  sheriff's  sale  to  Yeatman,  Woods  &  Co. ,  under 
whom  the  defendant  holds  his  title,  could  not  effect  in  any  manner  that 
portion  of  the  property  which  the  plaintiff  had  claimed  judicially  from 
Erwin,  and  the  purchasers  at  the  said  sheriff's  sale  acquired  thereby  only 
whatever  right  and  title  Erwin  then  had  to  the  property;  that  is,  to  one 
undivided  half  of  it.  Se^  C.  C.  2428;  2  An.  254;  4  An.  293;  11  An.  258; 
9  An.  267;  13  An.  260  ;  Laws  13th,  tit.  7  of  the  3d  Partidas  ;  De  Litigis 
in  the  Justinian  Code,  lib.  8,  tit.  37. 

If  the  sheriff's  sale  transferred  more  than  one  undivided  half  of  the 
property  described  in  his  deed,  ** nullum  est  vendHiV*  for  the  remainder,  ns 
**  nemo  potest  plus  juris  ad  alium  transferre  quam  ipse  Jiabet." 

On  and  prior  to  the  24th  July,  1847,  the  date  of  the  filing  of  the  plain- 
tiff's petition  against  Erwin,  several  liens  stood  recorded  against  En^'in, . 
which  affected  the  land  in  controversy,  as  the  plaintiff  up  to  that  time 
had  permitted  the  legal  title  thereto  to  stand  in  Erwin's  name  in  the  pub' 
lie  records,  and  had  a  judicial  sale  of  this  property  been  made  under  any 
of  those  liens,  special  or  general,  it  would  have  conferred  on  any  pur- 
chaser a  title  superior  and  paramount  to  that  acquired  by  the  plaintiff  in 
bis  suit  against  Erwin. 

The  basis  of  the  defendant's  title  was,  however,  as  we  have  said,  a 
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sheriff's  sale,  made  in  virtue  of  a  judgment  rendered  subsequent  to  the 
said  24th  July,  1847,  in  the  suit  No.  1201. 

It  is  true,  that  prior  to  the  sheriff's  sale,  under  the  judgment  in  the 
suit  No.  1201,  an  execution  had  been  issued  upon  one  of  the  anterior 
judgments,  viz  :  that  rendered  in  the  suit  of  **  The  Bank  of  Kentucky  v. 
James  Erwin"  No.  687,  on  the  docket  of  the  Fourth  District  Court  of 
New  Orleans,  and  which  execution  was  made  returnable  on  the  4th  Mon- 
day of  August,  1847,  and  that  the  property  had  been  advertised  under 
the  writ  in  587,  to  be  sold  on  the  23d  February,  1850,  but  no  sale  ever 
took  place  to  satisfy  that  writ,  and  eventually  it,  as  well  as  the  other  ante- 
rior liens,  were  satisfied  out  of  the  proceeds  of  the  sale  made  in  the  suit 
No.  1201,  to  Yeatman,  Woods  k  Co.,  the  plaintiffs  therein,  who  had 
become  specially  subrogated  to  those  liens. 

The  defendant's  title,  lnhajus  in  re  to  the  property,  had  for  its  basis,  the 
judgment  in  the  suit  No.  1201,  and  no  other. 

The  other  claims  recorded  previous  to  the  24th  July,  1847,  never 
changed  their  character  of  Uena  upon  the  property;  and,  as  such,  they 
conferred  no  title  on  the  purchasers  at  the  sheriff's  sale,  in  the  suit  No. 
1201. 

Upon  the  question  of  estopel,  the  evidence  is  too  vague  to  prove  that 
the  plaintiff  was  ever  present  at  the  sheriff's  sale.  It  is,  however,  clearly 
shown  that  the  sheriff,  before  proceeding  to  offer  the  property  for  sale, 
read  aloud  from  the  certificate  of  the  register  of  conveyances,  that  por- 
tion of  the  decree  in  the  suit  of  Denton  v.  Erwin,  which  awarded  to  the 
plaintiff  the  one  undivided  half  of  the  same  property  he  was  about  to 
sell. 

This  was  a  notice  to  purchasers,  that  to  that  undivided  half  Erwin  had 
no  title. 

As  to  the  suit  between  the  defendant's  authors  and  the  city,  to  relieve 
the  property  of  the  public  servitude,  the  plaintiff  was  no  party  to  it,  and 
the  defendant's  authors  might  well  institute  such  a  suit  for  their  own 
benefit. 

The  joint  ownership  of  the  property  is  satisfactorily  proved,  and  the 
plaintiff,  whether  in  possession  of  it  or  not  (C.  C.  1243,)  had  the  legal 
right  to  resort  to  an  action  for  partition.  C.  C.  1215,  1231.  6  M.  284. 
11  L.  426.  3  Bob.  44.  4  Bob.  453.  17  L.  248.  12  L.  154.  10  L.  458. 
7  La.  442.     3  L.  136. 

The  judgment  of  the  District  Judge  was  in  favor  of  the  plaintiff,  and 
for  the  reasons  by  him,  and  by  us  now  assigned: 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  and  the  same  is  hereby  affirmed,  at  the  costs  of  the  appellant. 

Rehearing  refused. 
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No.  845. — John  MoCbacken  v,  E.  B.  Poole. 

It  is  an  Aitribnte  of  MTereigntj  to  aatborise  the  iasoe  of  money,  and  to  lecaliae  its  oircuiation  as  a 

medinm  of  exchange. 
Bj  Article  1,  S 10,  of  the  Constitution  of  the  United  States,  no  State  is  permitted  to  coin  money  or 

emit  bills  of  credits 
What  one  State  is  prohibited  from  doing,  by  the  express  language  of  the  Constitution,  cannot  be 

legally  performed  by  any  combination  of  States. 
The  late  so-called  Confederate  States  nerer  reached  the  dignity  of  a  de  Jado  Government,  and,  con- 
sequently, were  without  the  legal  right  to  coin  money  or  emit  bills  of  credit,  or  authorize  their 

circulation  as  a  medium  of  exchange. 
The  iflsning  of  Confederate  treasnxy  notes  was  an  act  of  rebellion,  in  palpable  violation  of  law.  and 

contracts  growing  out  of  the  use  of  these  notes,  as  a  medium  of  exchange,  cannot  receive  judicial 

sanction. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
Sheldon  A  Pardee,  for  plaintiff  and  appellant.     Semmes  d  MoUy  for 
defendant  and  appellee. 

Tauapebbo,  J.  The  plaintiff  sues  the  defendant  for  $635  60,  with 
interest,  from  11th  April,  1863.  The  action  is  founded  upon  a  draft 
drawn  as  follows: 

"«635  60.  St.  Mabtinsvillb,  11th  April,  1863. 

At  sight,  please  pay  to  the  order  of  Captain  McCracken,  six  hundred 
and  thirty-five  dollars  and  sixty  cents,  for  value  received,  and  charge  the 
same  to  account  of  your  obedient  servant. 

E.  B.  PooLE. 

To  Messrs.  Graves  &  Goldsmith,  New  Iberia,  La.'* 

The  defendant,  in  his  answer,  admits  the  execution  of  the  draft,  and 
avers  that  it  would  have  been  paid  in  Confederate  notes,  according  to  the 
express  understanding  of  the  parties,  had  it  ever  been  presented,  which 
he  denies  ;  that  the  draft  was  drawn  on  funds  of  that  character,  and  that 
payment  in  any  other  kind  of  notes  or  funds  never  entered  into  the  con- 
templation of  the  parties  at  the  time  of  the  contract.  Interrogatories 
were  propounded  to  the  defendant,  and  they  were  answered  categorically, 
and  with  great  fullness  and  precision. 

The  answers  clearly  establish  all  the  averments  of  the  answer.  Judg- 
ment was  rendered  in  the  Court  below  in  favor  of  the  defendant,  and  the 
plaintiff  has  appealed. 

The  introduction  of  the  answers,  as  evidence,  was  objected  to  on  the 
ground  that  their  effect  would  be  to  contradict  a  written  agreement  by 
parol  proof.  The  objection  was  overruled.  We  find  no  bill  of  exceptions 
to  the  ruling  of  the  Court,  nor  any  motion  to  strike  out  the  answers,  or 
any  part  of  them. 

The  Judge  a  quo  correctly  remarks,  in  his  judgment,  that  **  the  rule  as 
to  the  exclusion  of  parol  testimony  to  contradict  written  agreements,  doea 
not  apply  to  such  a  case."    Kelli/  v.  Ledoux,  11  An.  Rep.  690. 

It  is  an  attribute  of  sovereignty  to  authorize  the  issue  of  money,  and 
to  legalize  its  circulation  as  a  medium  of  exchange.  No  State  is  permitted, 
by  the  Constitution  of  the  United  States,  to  coin  money  or  emit  biUs  of 
of  credit.  Art.  1,  {  10.  This  power  being  expressly  given  to  Congress 
by  the  Constitution,  and  as  expressly  withheld  from  the  States,  it  ia  clear 
that  no  State,  nor  any  combination  of  States,  can  lawfully  exercise  that 
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power.  But  it  is  contended  that  the  power  to  coin  money  and  emit  bills 
of  credit,  belongs  of  right  as  well  to  governments  de  /ado  as  to  gov- 
ernments de  jure;  and,  Jience,  to  attach  credit  and  legality  to  what  is 
termed  Confederate  currency,  so  as  to  render  it  a  fit  exponent  of  value  in 
matters  of  commerce,  and  to  give  it  efficacy  as  an  object  of  contraots 
between  individuals,  the  prominent  argument  offered  is,  thfit  it  wiBS 
created  and  put  into  circulation  by  the  authority  of  a  government  de/acto. 
In  the  case  of  Sinilh  v.  Stewart ^  recently  decided,  the  opinion  of  this 
Couit  was  given  against  the  pretension  of  the  late  so-called  Confederate 
States  to  the  dignity  of  a  de  facto  government.  Those  States  have,  since 
the  termination  of  the  rebellion,  severally  declared,  in  their  conveniions 
to  form  new  constitutions,  that  their  ordinances  of  secession  were  nulli- 
ties ;  an  admission  clearly  ignoring  their  assumed  status  as  a  de  fado 
goverment. 

The  currency,  in  question,  had  its  inception  in  th«  effiozi  made  by  i^e 
States  lately  in  rebellion  to  subvert  the  United  States  Government,  by  dis- 
severing the  Union  of  the  States  and  establishing  fk  conf^eration  in  the 
Southern  section  of  the  republic.  That  currency  was  made  .exdoalTe 
within  the  limits  of  the  rebellion,  and  that  by  illegal  and  arbijtrary  force. 
Looking  to  the  authority  from  whence  it  eminated,  and  the  special  pur- 
pose for  which  it  was  established,  its  legality  as  a  circulating  mediom  at 
apy  time  heretofore,  or  now,  cannot  receive  judicial  recognition. 

In  the  case  now  before  the  Court,  the  illegality  and  failnre  of  conside- 
ration are  fully  shown. 

It  is  therefore  ordered,  adjudged  and  decree4>  tha^  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 


No.  872 — .BEKToriiiN  v.  Boubqoin. 

Citation  must  be  addressed  to  the  defendant  in  tlie  suit,  otberwiee  it  is  defective  and  Toid.    Rnowl. 
e^ffe  of  the  suit  brooirht  to  the  defendant  in  any  other  way,  trill  not  cure  a  defective  citation. 

APPEAXi  from  the  Fourth  District  Court  of  New  Orleans,  Thiard^  J. 
A,  Derbes,  for  plaintiff  and  appellee.     E.  Bermudez,  for  defendant 
and  appellant. 

Hyman,  C.  J.  A  definitive  judgment  was  rendered  in  this  casjd  against 
the  defendant,  Mrs.  Bourgoin,  after  a  judgment  by  default  had  been 
taken  against  her. 

She  has  appealed,  and  has  assigned  for  error  that  she  was  not  legally 
cited — the  citation  not  having  been  properly  addressed. 

The  citation  was  addressed,  not  to  defendant,  but  to  Mrs.  Bertonlin. 

The  citation  is  defective  in  form.  It  should  l^ave  been  addressed  in 
the  name  of  the  defendant.     See  Code  of  Practice,  Art.  179. 

Without  a  citation  having  been  served  on  the  defendant,  or  withoat 
her  appearing  or  answering,  no  judgment  could  legally  haye  been  ren- 
dered against  her.     Code  of  Practice,  Art.  206. 

It  is  contended  that  the  defendant  could  not  have  but  known,  in  th^ 
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service  of  this  informal  citation,  that  she  was  to  appear  and  answer  the 
suit,  and  that,  therefore,  the  defect  in  the  citation  is  insufficient  to  annol 
the  proceedings  of  the  lower  Court. 

Knowledge,  on  her  part,  that  she  would  have  to  defend  the  suit,  did 
not  make  a  defective  and  insufficient  citation  a  legal  one,  nor  render  valid 
proceedings  in  the  suit  against  her.     See  Art.  206  G.  P.,. already  cited. 

Let  the  judgments  of  the  District  Court  be  avoided,  annulled  and 
reversed,  and  let  the  case  be  remanded  to  the  said  Court,  to  be  proceeded 
with  according  to  law. 

The  plaintiff  to  pay  the  cost  of  appeal. 


No.  948.— In  the  Matter  of  the  Sugoession  of  Thomas  J.  Pipkxns. — Orj^ 

SmON  TO  CUBATOB^S  AcCOtTNT. 
This  o«M  inirolTM  only  qaestiooi  of  fact. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
B,  Egan  and  /.  S,  SimondSj  for  appellants.     Buchanan  i&  GUmore^ 
for  appellee. 

Tai^iafebbo,  J.  The  contestation  in  this  case  relates  to  the  adjustment 
of  the  attorney's  fees  due  by  the  estate.  It  appears  that  Mr.  Egan  was 
the  attorney  engaged  by  the  curator  to  settle  the  affairs  of  the  succession, 
and  it  seems  that  he  superintended  the  settlement  of  the  business  gene- 
rally, as  the  attorney  of  the  estate.  A  fee  of  $1,000  was  charged  by  him 
for  his  entire  services.  The  estate  was  of  considerable  amount,  and  it 
Appears  to  have  been  involved  in  much  litigation.  The  curator  placed 
the  attorney's  fee  upon  his  account,  and  it  was  opposed  by  Messrs.  Buch- 
anan &  Gilmure  as  being  excessive.  The  services  of  these  gentlemen,  in 
several  cases  against  the  estate,  rendered  by  them  for  the  curator,  were  also 
charged  on  the  account.  In  one  of  these  cases,  a  fee  of  8250  was  charged, 
which,  by  their  own  consent,  was  reduced  to  $100.  In  the  other,  a  fee 
of  $500  was  charged.     This,  however,  does  not  appear  on  the  tableau. 

The  District  Judge  sustained  the  opposition  of  Messrs.  Buchanan  & 
Gilmore,  to  the  extent  of  one-tbird  of  the  amount  set  down  for  the  legal 
services  of  Mr.  Egan,  and  allowed  the  opponents  $333^,  and  Mr.  Egan 
double  that  sum.    From  this  judgment  the  latter  has  appealed. 

The  appellant  contends  that  the  opponents  were  never  engaged  as  attor- 
neys by  the  curator,  and  refers  with  mach  confidence  to  the  testimony  of  the 
curator  to  establish  that  fact  The  evidence  of  the  curator  on  the  sub- 
ject, although  seemingly  confirmatory  to  some  extent  of  the  appellant's 
declaration,  by  no  means  makes  good  that  position.  We  find  on  page  76 
of  the  record,  that  the  curator  said:  **  I  left  the  case  to  be  managed  by 
the  Court  and  counsel.  I  have  consulted  Egan  &  Gilmore,  both.''  **The 
party  who  went  on  my  bond,  went  on  it  with  the  understanding  that  Gil- 
more should  also  settle  the  estate." 
46 
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We  do  aot  find  Aoyihing  in  the  record  that  inoUnes  as  to  make  any 
other  dinpositipii  of  thifl  anpleaaaat  ooatroversy,  than  that  already  made 
by  the  Conrt  below. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  jad(|iaeii(  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts, 

Rehearing  refused. 


No.  966.-:S.  N.  Pike  &  Co.  v,  C.  Doyle  &  Co. 

▲  PfopMftI  to  oompromiN  is  not  AdiDiMible  Maridonoo  iCiiaBt  the  parly  makinc  it,  qnlow  •b«o  ImI 

or  diitinot  liabUitjr  is  admitted  in  the  offer. 
In  aotions  for  qoaai  offenoes  tho  law  has  left  a  discretion  to  the  Goart  and  jury  to  assess  the  damacf** 

APPEAL  from  the  Fomrtb  District  Court  of  New  Orleans,  Thiani,  J. 
Clarke  ^  Bai/ne,  for  plainti£Es  aad  appellees.     FeUowes  f&  Mills,  for 
defendants  and  appellants. 

Brie/  of  Clarke  A  Bai/ne,/or  plaintiffs,     *  *  *    Dieoretion  ii 

left  to  the  jury  to  assess  damages  for  quasi  offences.    C.  C.  1928,  {  3. 

**  In  such  aotions  the  jury  or  Court  must,  in  many  cases,  allow  dama^ 
ges  when  no  special  damage  is  shown."  Martin  Juttioe  €arUn  y.  iSSieiMir^  9 
La.  76.  Chataigne  v.  Bergeron,  10  An.  669.  VariUai  v.  New  Orlecms  and 
CarroUton  Railroad  Company,  10  An.  87.     Black  v.  Same,  10  An.  83. 

The  bill  of  ^^(oeptions  ta]^en  to  the  g^uestions  propounded  to  Jphnaon, 
is  not  tenable.  Be  was  <juestioned  as  to  the  conversations  between  him 
and  defendant  Doyle,  and  his  answer,  .as  taken  down  is,  ''I  told  him  I 
would  prosecute  him.  Before  I  left,  he  came  to  the  ofSce  of  Longstreet, 
and  offered  to  compromise  it,  and  stop  it.  He  and  his  partners  came  up 
and  offered  9400,  and  lawyers*  fees  to  stop  the  case.**  This  is  fully  autfao* 
rized,  under  the  rule  established  in  Delogney  v.  RerUent,  2  Martin  175,  and 
Jigrioultural  Bank  v.  Jane,  19  La.  1.  *  *  * 

Bri^  0/ Fdlows^  Mi'l8,/ord^endani.  *  *  ♦  The 

principal  testimony  against  the  defendants  was  the  substance  of  a  oon- 
-versation  had  between  the  defendant,  Doyle,  and  the  agent  of  the  plain- 
tiffs, who  had  threatened  an  eipeusive  law  suit,  in  whioh  the  defendant 
offered  a  oom promise.  This  was  ot^ected  to,  on  •the  ground  *'  that  pnh> 
poaals  for  a  compromise  or  conTersation  about  it,  are  not  admissible.  The 
Court  overruled  the  objections,  and  admitted  the  testimony.  We  think 
the  testimony  should  be  excluded.    See  19  La.  1,  and  eases  there  died. 

In  any  event,  whatever  offer  was  made  it  was  to  avoid  a  threatened  law 
suit,  and  the  evidence  of  the  conversation  did  not  disclose  any  facta 
touching  the  mmts  of  the  case. 

Hyman,  C.  J.  The  plaintiffs,  S.  N.  Pike  and  S.  N.  Pike  &  Co.«  com- 
plained in  their  petition  that  they  had  b^en  damaged,  the  fonner  to  the 
extent  of  915,000,  the  latter  to  the  extent  of  $5,000^  by  defeiulante,  who 
had  counterfeited  their  brand  in  selling  whisky. 

They  prayed  judgment  against  defendant  for  the  alleged  damages^ 
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The  Jadge  rendered  judgment,  in  pursuance  to  the  yerdict  of  a  jury 
against  defendants,  condemning  them  to  pay  S.  N.  Pike  $750,  interest 
and  cost,  and  S.  N.  Pike  &  Oo.  $250,  interest  and  cost. 

Defendants  are  appellants  from  this  judgment. 

On  the  trial,  plaintiff  offered  to  prove  by  Wm.  W.  Johhson,  that  defen- 
dants proposed  td  compromise  the  suit  by  paying  $400,  and  the  lawyers* 
fees. 

To  the  inlaroduction  of  this  evidence  defendants  objected,  on  the  ground 
that  a  proposal  for  a  compromise  is  not  admissible  as  evidence  against  the 
party  making  such  proposal. 

The  Court  overruled  defendants'  objection,  and  admitted  the  evidence. 
The  defendants  reserved  the  point,  in  a  bill  of  exceptions. 

An  ofi^r  made  to  buy  peace  is  not  to  be  taken  advantage  for  the  pur- 
pose of  evidence,  unless  some  fact  or  distinct  liability  be  admitted  in  the 
offer;  since  the  offer  may  have  re&(ulted  not  from  the  consciousness  of 
indebtedness,  bnt  from  a  desire  to  avoid  litigation.     See  19  La.  page  11. 

The  Court  erred,  in  admitting  the  evidence,  as  no  fact  nor  distinct 
liability  was  admitted  by  defendants,  in  their  proposal  for  a  compromise. 

The  evidence  that  was  properly  admitted,  satisfies  us  that  the  brand, 
which  defendants  counterfeited,  for  the  dishonest  purpose  of  reaping  a 
profit,  by  dissembling  to  the  injury  of  others,  was  used  by  S.  N.  Pike  & 
Co.,  in  selling  their  whisky — not  by  S.  N.'  Pike. 

That  part  of  the  judgment,  in  favor  of  S.  N.  Pike,  is,  therefore, 
erroneous. 

The  exact  extent  of  damage  done  by  defendants,  by  theii  nefarious  acts 
to  S.  N.  Pike  &  Co.,  is  not  shown  by  the  evidence;  but,  in  cases  like  this, 
the  law-maker  has  merely  left  a  discretion  in  the  Judge  or  jury  to  assess 
damages,  without  proof  of  their  exact  amount.     Civil  Code  1928,  g  3. 

The  assessment  of  damages,  by  the  jury  in  favor  of  S.  N.  Pike  &  Co., 
we  see  no  reason  to  disturb. 

Let  that  part  of  the  judgment  of  the  District  Court  that  condemns 
defendaiits  to  pay  S.  N.  Pike  $750,  with  five  per  cent,  interest,  from  the 
date  of  the  judgment,  and  cost  of  suit  be  reversed,  and  let  that  part  of 
the  judgment  which  condemns  the  defend^ants  to  pay  S.  N.  Pike  &  Co. 
$250,'  with  five  per  cent,  interest,  from  the  date  of  the  judgment,  and 
cost  of  suit,  be  affirmed. 


No.  871. — B.  Laplace  t?.  J.  J.  Hatdel. 

Where  minor  heirs  have  a  general  mortgage  upon  the  property  of  their  tutor,  they  oannot  hare 

reoouTse  upon  hie  property  apecially  mortgaged,  if  the  tutor  has  ottier  property  subjeot  to  the 

general  mortgage  eutBoient  to  discharge  it. 
An  unliquidated  mortgage  of  a  minor  does  not  prevent  a  sale  of  the  property  of  the  tutor  specially 

mortgaged  hy  the  owner's  Judgment  creditor. 
If  the  legal  mortgage  of  the  minor  heirs,  has  superiority  of  rank  and  priority  of  date  to  the  special 

mortgage,  the  property  seized  will  pass  to  the  purchaser  bubject  to  the  legal  mortgage,  and  their 

right  to  pursue  it  by  the  hypothecary  action  will  remain  unimpaired. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Foute,  J, 
Qrandmont  and  Bonford,  for  appellee.     E,  Bermudez  and  J,  Meunier 
for  appellants. 
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Taliafebbo,  J.  In  February,  1861,  the  plaintiff,  by  execntory  process, 
caused  six  slaves  belonging  to  defendant  to  be  seized,  and  sold  for  the 
payment  of  a  debt  of  $2,000,  with  interest,  due  him  by  defendant.  The 
opponents  aver,  that  in  right  of  their  deceased  mother,  former  wife  of 
defendant,  they  have  a  legal  mortgage  on  his  property,  arihing  from  his 
having  appropriated  to  his  own  use  and  benefit  a  large  sum  of  money, 
the  proceeds  of  sale  of  a  plaatation,  which  was  the  separate  property  of 
their  mother.  The  defendant  is  the  father  of  the  opponents,  and  was 
formerly  their  tutor.  They  set  out  in  their  opposition  the  specific  amount 
and  character  of  their  several  claims,  pray  judgment  against  the  defen- 
dant for  the  same,  and  that  the  proceeds  of  the  sale  of  the  mortgaged 
slaves  be  applied  to  the  payment  of  these  claims. 

The  plaintiff  answered,  deuying  all  the  aUegations  of  the  opponents' 
petition,  and  afterwards  filed  a  peremptory  exception  to  the  right  of  the 
opponent  to  proceed  in  this  case,  on  the  ground  that  the  claim  they  set 
up  is  unliquidated.  The  exception  was  sustained,  and  the  opposition  dis- 
missed.    The  opponents  thereupon  appenled. 

Having  a  general  mortgage,  the  opponents  could  not  have  recourse 
upon  property  of  their  tutor  specially  mortgaged,  if  the  tutor  had  other 
property  subject  to  the  general  mortgage  sufficient  to  discharge  it.  C. 
P.,  Art.  403. 

An  unliquidated  mortgage  of  a  minor  does  not  prevent  a  sale  of  the 
property  by  the  owner's  judgment  creditor.  13  An.  508.  12  An.  861. 
same  page  71,  C.  P.  715.    6  Bob.  51. 

If  their  legal  mortgage,  as  these  opponents  allege,  have  superiority  of 
rank,  aad  priority  of  date  to  the  plaintiff's  special  mortgage,  the  property 
seized  would  pass  to  the  purchaser,  subject  to  the  legal  mortgage  on  the 
condition  expressed,  and  their  right  to  pursue  it  by  the  hypothecary  action 
would  remain  unimpaired.  That  right  was  reserved  to  the  opponents  by 
the  judgment  of  the  lower  Court.  But,  events  that  have  arisen  since  the 
rendition  of  the  judgment,  have  annulled  and  destroyed  their  former 
right  of  mortgage,  so  far  as  it  rested  upon  the  then  slaves  of  their  tutor, 
and  they  are  now  left  to  such  other  recourse  against  him  as  may  still 
exist. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  so  far  as  it  sustains  the  exception,  and  dis- 
misses the  opposition ;  and  that  it  be  annulled,  avoided  and  reversed,  in 
all  other  respects,  reserving  to  the  opponents  all  legal  rights  they  may 
have  to  enforce  their  legal  claims,  if  any  against  the  defendant,  their  for- 
mer tutor.     The  opponents  and  appellants  paying  costs  in  both  courts. 


No.  989 — Joseph  Lallande  v,  GEOB(»e  Inobam — The  Same  v.  B.  M.  Davis. 

In  all  oaaM  of  pledge,  the  iiledgee  mnet  be  put  In  poMeasion  of  the  thing  pledged,  and,  if  it  be  a 

claim,  the  evidence  of  the  obligation  mnst  be  transferred  and  delivered. 
Shares  of  etook  cannot  be  pledged,  nnleaa  they  be  evidenced  by  certificaUM,  which  mnst  be  transferred 

and  delivered  to  the  pledgee. 
A  transfer  or  sale  of  stocks  cannot  be  inferred,  tirhetl  the  relation  of  debtof  and  efedltol'  eilat  on  tho 

face  of  the  act  of  pledge. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont^  J. 
Geo,  L,   BrigJa,  for  plaintiff  and  appellant.     T.  A,  BartleUe,  for 
defendants  and  appellees. 
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*  Lallande  t.  Ingram.— The  Same  t  Daris. 

'BrW  of  Q,  L.  Bright,  for  plaintiff  and  appellant,  *  *  The  act 
of  pledge  which  plaintiff  sets  np  as  having  been  passed  before  Hugh 
Madden,  Notary  Pablio,  on  9th  April,  1863,  is  fatally  defective,  and  is 
entirely  null  and  void  ;  that  no  stock  had  ever  been  issued  to  B.  M.  Davis 
at  the  time  of  the  pretended  pledge ;  that  the  formalities  and  requisites 
of  law  were  not  observed  in  the  alleged  act  of  pledge. 

During  the  pendency  of  this  injunction  suit,  Lallande,  who  had  obtained 
a  judgment  agninst  Davis,  seized  and  sold  the  1,000  shares,  and  the  pro- 
ceeds being  in  the  hands  of  the  sheriff,  he  took  a  rule  on  Ingram  and  the 
sheriff,  to  show  cause  why  the  sheriff  should  not  pay  him  the  full  amount 
of  his  judgment,  with  interest  and  costs. 

By  consent  of  all  parties,  this  rule  which  involves  the  questions  pre- 
sented in  the  injunction  suit,  is  consolidated  with  it. 

We  return  to  the  injunction  suit. 

By  authentic  act,  J.  E.  Livaudais,  agent  of  B.  M.  Davis,  transferred 
and  pledged  to  Lallande  the  1,000  shares  of  stock. 

The  authority  of  Livaudais  is  sufficient. 

The  transfer  and  pledge  was  made  on  the  9th  Apnl,  1863,  and  it  is 
admitted  that  on  the  same  day  the  President  of  the  Mechanics'  and  Agri- 
cultural Fair  Association  was  notified  of  the  transfer  and  pledge,  and  a 
copy  of  the  act  was  served  upon  him.  The  Association  had  never  issued 
any  certificate  for  these  shares. 

The  fieri  facias,  issued  by  Ingram,  purported  to  have  been  issued  by 
the  Fourth  District  Court  of  New  Orleans,  except  that  it  was  signed  by 
T.  W.  Hall,  who  was  clerk  of  the  Fifth  District  Court.  An  unaltered 
blank  of  the  Fourth  District  Court  was  used  in  making  out  the  .;tert/actas. 

Shall  the  proceeds  of  the  sale  go  to  Lallande  or  Ingram  ? 

The  transfer  and  pledge  to  Lallande  is  valid.  C.  C.  3100.  The  pledge 
is  a  contract  by  which  a  debtor  gives  something  to  his  creditor  as  a  secu- 
rity for  his  debt. 

The  share  of  an  association  is  something,  for  it  is  the  subject  of  a 
right. 

But  the  counsel  for  Ingram  refers  us  to  Act  1855,  No.  287,  and  to  Arts. 
C.  C.  3123,  3129;  and  to  17  La.  430;  1  An.  341. 

The  Act  of  1855,  Section  1,  provides  that  when  a  debtor  wishes  to  pawn 
promissory  notes,  bills  of  exchange,  stocks,  obligations  or  claims  on  other 
persons,  he  shall  deliver  to  the  creditors,  the  notes,  bills  of  exchange, 
certificates  of  stock  or  other  evidences  of  the  claims  or  rights  so  pawned; 
and  such  pawn  so  made,  without  further  formalities,  shall  be  valid  as  well 
against  third  persons  as  against  the  pledgors  thereof,  if  made  in  good 
faith.  Sec.  2.  All  pledges  of  movable  property  may  be  made  by  pri- 
vate writing  accompanied  by  actual  delivery,  C.  C.  3123.  When  a  debtor 
wishes  to  pawn  a  claim  dh  another  person,  he  must  make  a  transfer  of  it 
in  the  act  of  pledge,  and  deliver  to  the  creditor  to  whom  it  is  transferred, 
the  note  or  obligation  which  proves  its  existence,  if  it  be  under  private 
signature,  and  must  endorse  it,  if  it  be  negotiable. 

C.  C.  3129.  In  no  case  does  this  privilege  subsist  on  the  pledge,  except 
when  the  thing  pledged,  if  it  be  a  corporeal  movable,  or  the  evidence  of 
the  debt,  if  it  be  a  note  or  other  obligation  under  private  signature,  has 
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been  actually  put  and  remained  in  the  possession  of  the  creditor,  or  of  a' 
third  person  agreed  on  by  the  parties.  *  *  * 

The  act  of  1855,  and  the  above-mentioned  articles  of  the  Civil  Code, 
contemplate  the  existence  of  a  negotiable  instrument  or  a  claim  in  writ- 
ing. They  speak  of  the  delivery  of  promissory  notes,  bills  of  exchange, 
stocks,  obligations  or  claims  upon  other  persons,  or  other  evidences  of 
the  claims  or  rights  pawned. 

It  is  the  delivery  the  law  requires,  and  when  a  thing  can  be  actually 
delivered,  the  delivery  must  be  made;  the  law  we  have  considered  con- 
templates the  pledging  of  the  things  of  which  it  speaks  how  the  delivery 
shall  be  made.  But  it  does  not  mean  that  what  cannot  be  actually  de- 
livered cannot  be  pledged.  Art  3120  says,  this  delivery  is  only  necessary 
with  respect  to  corporeal  things;  as  to  incorporeal  rights,  such  as  debts, 
which  are  given  in  pledge,  the  delivery  is  merely  fictitious  and  symboli- 
cal Art  2453  says,  the  tradition  or  delivery  of  movable  effects  takes 
place  by  their  real  tradition,  or  by  the  delivery  of  the  keys  of  the  build- 
ings in  which  they  are  kept;  or  even  by  the  bare  consent  of  the  parties, 
if  the  things  cannot  be  transported  at  the  time  of  sale,  etc.  C.  C.  2457. 
The  tradition  of  the  incorporeal  rights  is  to  be  made  either  by  the  deliv- 
ery of  the  titles  and  of  the  act  of  transfer,  or  by  the  use  made  by  the  pur- 
chaser with  the  consent  of  the  seller.  C.  C.  3127.  When  the  thing 
given  in  pledge  consists  of  a  credit  not  negotiable,  to  enable  the  creditors 
to  enjoy  the  privilege  above  mentioned  it  is  necessary,  not  only  that  the 
proof  of  the  pledge  be  made  by  an  authentic  act,  or  by  act  under  private 
signature,  duly  recorded  as  stated  in  the  preceding  article,  but  that  a 
copy  of  this  act  shall  have  been  duly  served  on  the  debtor  of  the  credit 
given  in  pledge. 

Brie/  of  T.  A,  Bartlellet  for  defendants  aiui  appellees,  *  *  The  evidence 
shows  that  the  stock  was  seized  and  advertised  for  sale  under  Ingram's 
judgment,  when  the  sale  was  enjoined,  and  that  it  so  remained  under  sei- 
zure until  sold.  None  of  the  documents  or  records  in  the  sheriff's  office, 
show  any  indications  of  the  irregularities  urged  by  plaintiff ;  and  a  bill 
of  exceptions  was  taken  to  the  introduction  of  parol  testimony,  to  con- 
tradict those  records.  The  writ  bore  the  seal,  and  was  signed  by  the 
clerk  of  the  Fifth  District  Court,  and  all  the  proceedings  of  the  sheriff 
were  in  the  name  of  that  Court  But  if  the  error  existed,  it  did  not  affect 
the  interests  of  the  plaintiff,  and  afforded  him  no  ground  for  injunction. 
Skillman  v.  Purnell  et  als,,  3  L.  494.  Oaket/  v.  Aiken,  12  An.  11.  Harpei" 
V.  Com,  and  R,  R,  Bank  of  Vicksbnrgj  15  An.  136.  It  would  not  have 
justified  even  the  defendant  in  enjoining.  Hudson  v.  Dangerfieldet  als,  2 
L.  66  ;  Morgan  v.  Whitesides*  Curator,  14  L.  280. 

Lallande  had  no  right  to  enjoin  the  sale,  even  if  •he  had  a  valid  pledge 
on  the  property  seized.  He  had  merely  a  right  of  preference,  and  his 
remedy  is  pointed  out  in  the  Code  of  Practice,  Art  401 ;  Williams  et  al  v. 
Schooner  Si,  Stephens,  1  N.  S.  417;  Herbert's  Heirs  v.  Bahin  et  al,  6  N.  8. 
614;  B,  Aniognini  v.  Railey,  11  An.  275;  VanhiUe  v.  Her  Husband,  5  R. 
496;  GUy.  Her  Husband,  10  R.  28. 

Bat  Lallande  had  no  pledge.  Nothing  was  delivered  to  him.  The 
certificates  of  stock  had  not  been  issued  :  there  was  no  tangible  evidence 
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of  its  existeDce,  and,  therefore,  nothing  susceptible  of  being  pledged. 

The  "  evidences  of  the  claims  "  "were  not,  in  the  language  of  the  law, 
delivered  to  the  creditor.  Bevised  Statutes  405.  Civil  Code,  Arts.  3123, 
8129.  WiHchest€7*  Y.  Ovy.s  Syndic,  17  L.  430.  Succession  of  ffilHsberg,  1 
An.  841.     Fothier^s  Cont.  de  Nantissement,  vol.  2,  p.  1179. 

Besides,  the  judgment  Lallande  is  now  attempting  to  execute,  is  not 
the  one  attempted  to  be  secured  by  the  contract  of  pledge,  which  referred 
to  a  judgment  then  rendered  and  ready  to  be  execut-ed  ;  whereas,  the 
judgment  now  sought  to  be  enforced  was  rendered  in  a  suit  brought  long 
after  the  execution  of  the  contract  of  pledge,  and  could  not  have  been 
the  subject  of  it. 

Ingram  became  invested  with  a  privilege  on  the  stock  by  virtue  of  his 
seizure,  and  is  entitled  to  the  proceeds,  unless  a  better  right  be  shown 
Affirmatively.  C.  P.  722.  Loze  v.  Dimitry  et  cds,  7  L.  485.  Payne  v. 
Bandon,  10  An.  349,  id.  728,  429.  Campbell  v.  His  Creditors,  3  B.  106. 
SUxgrord  V.  Dunwoodie,  3  B.  276.     Lqfleur  el  ah  v.  Oirard,  11  B.  493. 

The  judgment,  therefore,  in  the  case  of  Lallande  v.  Davis,  ordering  the 
proceeds  of  the  stock  to  be  paid  to  Ingram  is  correct,  and  should  be 
affirmed.  But  the  judgment,  in  the  case  of  Lallande  v.  Ingram  et  als, 
Bhould  be  amended  so  as  to  allow  twenty  per  cent,  damages  on  the  amount 
of  Ingram's  judgment  enjoined.  Acts  of  1833.  BeUs  v.  Mongin,  15  An. 
62.     Corning  v.  EUioU,  10  An.  753. 

Labauve,  J.  On  the  9th  April,  1863,  B.  M.  Davis,  being  indebted  unto 
Joseph  Lallande,  in  the  sum  of  $3,750  97,  with  interest,  and  cost  of  pro- 
test, executed  through  his  agent,  Livaudais,  an  aot  of  transfer  and  pledge 
unto  the  said  Joseph  Lallande,  of  the  following  described  shares  of  stock, 
to  wit : 

"All  and  irregular,  one  thousand  shares  of  twenty-five  dollars  each,  in 
the  capital  stock  of  the  Mechanics*  and  Agricultural  Fair  A(»ociation  of 
Louisiana,  a  duly  incorporated  association  of  this  State,  which  have  been 
subscribed  and  paid  for  by  said  B.  M.  Davis. " 

It  is  stated  in  the  act  by  the  agent,  that  to  his  knowledge  no  certificate 
of  said  one  thousand  shares  of  stock  has  been  issued  to  said  Davis. 

George  Ingram,  having  obtained  a  judgment  in  the  Fifth  District 
Court  of  New  Orleans  for  $15,680,  against  said  B.  M.  Davis,  caused  a 
fieri  facias  to  be  issued,  which  was  put  in  the  hands  of  the  sheriff  on  the 
21st  September,  1863,  and  it  seems  that  he  executed  this  writ,  and  on  the 
20th  October,  1863,  returned  it  by  order  of  plaintifl*,  and  another  fieri 
facias  issued  on  the  same  day.  The  stock  had  been  seized  under  the  first 
fieri  facias,  and  remained  under  that  seizure  until  sold  under  the  writ,  in 
the  case  of  Lallande  v.  Davis, 

On  the  17th  October,  1863,  Joseph  Lallande  enjoined  the  writ  which 
the  sheriff  had  executed,  by  seizing  and  advertising  for  sale  the  said  on3 
thousand  shares  of  stock.  The  plaintiff,  in  his  petition  for  an  injunction, 
states  that  the  sheriff,  in  the  case  of  Ingram  v.  Davis,  has  seized  and 
advertised  for  sale  the  said  one  thousand  shares  of  stock  in  the  Mechan- 
ics* Agricultural  Fair  Association.  That  said  shares  are  pledged  to  him 
to  secure  the  sum  of  83,750  97,  and  that  the  same  cannot  be  seized  and 
sold  before  the  amount  due  him  ia  satisfied,  and  that  the  said  seizure  is 
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illegal;  that  the  said  seizure  and  advertisement  are  illegal,  because  the 
suit  of  George  Ingram  v.  R*  M,  Davis  "was  instituted  before,  and  the 
judgment  thereon  was  rendered  by  the  Fifth  District  Court  of  New 
Orleans,  and  the  writ  of  alias  fieri  facias,  by  which  the  seizure  was  made, 
and  the  proceedings  conducted  by  the  sheriff,  was  issued  by  the  Fourth 
District  Court  of  New  Orleans. 

The  defendant,  in  the  injunction,  George  Ingram,  in  his  answer,  claimed 
the  dissolution  of  the  injunction,  with  interest  and  damages.  In  the 
meantime  Lallande  obtained  a  judgment  on  his  note  against  Davis,  and 
under  an  execution  issued  thereon,  seized  and  sold  the  said  one  thousand 
shares  of  stock,  and  took  a  rule  upon  the  sheriff  and  Ingram,  to  show 
cause  why  the  proceeds  of  said  stock  should  not  be  appropriated  to  the 
satisfaction  of  his  judgment.  Ingram,  in  his  answer,  claimed  the  said 
proceeds  by  virtiie  of  his  prior  seizure,  and  denying  Lallande's  pledge. 
The  rule  and  injunction  were  tried  together. 

The  District  Court  dissolved  the  injunction,  with  interest,  and  allowed 
the  said  proceeds  to  George  Ingram. 

Joseph  Lallande  took  this  appeal. 

This  case  involves  none  but  questions  of  law. 

The  first  presented  is,  whether  or  not  Joseph  Lallande  has  a  privilege 
as  pledgee,  upon  the  proceeds  of  sale  of  said  stock. 

In  all  cases  of  pledges,  the  pledgee  must  be  put  in  possession  of  the 
thing  pledged,  and  if  it  be  a  claim,  the  evidence  of  the  obligation  must 
be  transferred  and  delivered.  C.  C.  Arts.  3100,  3119,  3120,  3122,  3123, 
8129.  Acts  of  1855,  No.  287,  Winchester  v.  Ovy's  Syndic,  17  L.  428.  Shares 
in  stock  cannot  be  pledged,  unless  they  be  evidenced  by  certificates, 
which  must  be  transferred  and  delivered  to  the  pledgee.  In  this  case, 
there  were  no  such  certificates  of  stock,  therefore  nothing  was  or  could 
be  delivered  to  Lallande.  But  the  appellant  contends  that  the  said  stock 
was  transferred  to  him  and  the  President  of  the  Association,  was  duly 
notified  thereof,  and  that  this  transfer  was  good  against  third  persons. 

This  position  is  not  tenable;  it  was  not  a  sale  or  a  transfer  made  in  that 
form,  nor  a  ckUion  en  payment;  the  thing  remained  the  property  of  the 
pledgor,  and  at  his  risks;  the  debt  was  not  paid,  nor  novated;  the  rela* 
tions  of  creditor  and  debtor  still  existed  on  the  face  of  the  act  of  pledge. 

We  are  of  opinion  that  Lallande  acquired  no  right  to  said  stock,  either 
as  pledgee  or  as  transferree.  The  appellant  further  contends,  that  the 
seizure  by  Ingram  was  null,  because  the  execution  issued  from  the  Fourth 
District  Court,  when  the  judgment  had  been  rendered  in  the  Fifth  Dis« 
trict  Court  of  New  Orleans.  On  that  point,  it  appears  that  the  execution 
was  headed  Fourth  District  Court,  (it  being  a  printed  form  of  that  Court) 
but  the  writ  bore  the  seal  of  the  Fifth  District  Court,  and  was  signed  by 
the  clerk  of  that  Court,  and  all  the  proceedings  of  the  sheriff  thereon 
were  carried  in  the  name  of  that  Court.  We  look  upon  this  as  a  clerical 
error,  which  was  corrected  on  the  face  of  the  writ  by  his  seal,  and  the 
signature  of  the  clerk  of  that  Court;  but  be  that  as  it  may,  such  informa- 
lity did  not  regard  or  interest  the  appellant,  it  was  a  matter  for  the  seized 
debtor  to  urge.     12  A.  11.     15  A.  136. 

The  appellant  further  contends,  that  having  seized  the  said  stock,  he 
acquired  a  privilege  on  the  proceeds  thereof. 
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Subsequent  to  the  granting  of  the  injunotion  obtained  bj  Lallande, 
arresting  the  sale  of  the  stock  seized  by  Ingram,  he  (Lallande)  obtained 
ft  judgment,  and  on  the  8th  March,  1866,  caused  to  be  seized  the  same 
stock,  which  was  sold  accordingly.  We  are  satisfied,  that  when  Lallande 
seized  the  said  stock,  the  same  was  still  under  seizure  for  Ingram  who 
liad  been  enjoined  by  Lallande  from  selling;  besides,  the  appellant  hayings 
without  right,  prevented  Ingram  from  proceeding  on  his  judgment,  can* 
not  take  advantage  of  his  own  wrong;  for  Ingram  was  fairly  on  the  way 
to  make  his  money,  when  enjoined  by  Lallande,  who  obtained  a  judgment, 
t>ut  long  thereafter. 

But  we  are  of  the  opinion  that  the  judgment  appealed  from  is  errone* 
ous  in  allowing  five  per  cent,  interest,  when  the  judgment  enjoined  bears 
eight  per  cent.,  and  wa  do  not  think  it  a  case  wkere  damages  should  be 
granted. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  rendered  b^ow 
bo  so  amended  as  to  strike  out  the  five  per  cent  interest,  and  that  aii 
amended  it  be  affirmed,  the  appellee  to  pay  the  costs  of  appeaL 


19    8W 

No.  1373.-TrSuccBssioN  OF  John  Cbusics.  -^^  ^-^ 

SoMMta  of  BaTsria  ar«  exempt  by  the  eonealar  ooxiTention,  entered  into  betireep  the  Uaited  S^'tee 
•ad  tbea  kiof  dem  op»  the  aiet  ef  Jauoftty.  IMB^  from  tbe  tax  of  ten  per  eeat  on  meoee^e^e  is  tlUe 
State,  foiBg  U  whole  or  in  i^art  to  pereone  not  beiag  domiciliated  in  thte  State,  and  not  hetnc 
ettiMBi  of  any  other  State  or  territory  of  this  Union. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Tkomoi,  J. 
/.  Lavergney  for  curator,  appellee.  E.  Bermitdez,  for  State,  appellant. 

Labaxtve,  J.  The  testamentary  executors  of  John  Crusius,  having 
rendered  a  final  account  or  tableau  of  administration  of  the  succession 
of  said  John  Crusius,  prayed  for  its  homologation. 

This  State,  through  her  auditor,  has  opposed  said  tableau  on  the 
ground  that  said  John  Crusius  has  departed  this  life,  and  his  universal 
and  only  heirs,  parties  not  domiciliated  in  this  State,  and  not  citizens  of 
any  State  or  territory  in  the  Union,  are  bound  to  pay  to  the  State  a  tax 
of  ten  per  cent,  on  all  sums,  or  on  the  value  of  all  property  accruing  to 
them  in  said  succession.  That  it  appears  from  said  account  and  tableau, 
that  the  succession  amounts  to  $133,448,  upon  which  the  State  has  a 
right  to  levy  said  ten  per  cent.  tax. 

The  District  Judge,  after  hearing  the  evidence,  dismissed  the  opposition 
and  homologated  the  tableau. 

The  State  appealed. 

On  trial  of  the  case  below,  it  was  admitted  that  the  heirs  of  the  deceased 
are  subjects  of  Bavaria.  We  are  of  opiuiun  tbat,  under  articles  second 
and  third  of  the  consular  convention,  entered  into  between  the  United 
States  and  Bavaria,  on  the  21st  January,  1845,  the  said  heirs,  although  « 

subjects  of  Savaria,  are  not  liable  to  pay  the  tax  of  ten  per  cent,  herein 
47 
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olaime*'.  by  this  State,  Seethe  treaty,  United  States  Statutes  at  Large, 
vol.  9,  p.  826.  This  Court  has  given  the  same  effect  to  a  simihir  treaty 
with  the  French  Emperor.  Suocession  of  Di^our,  10  An.  391 ;  and  Sue- 
cession  of  Arnold f  18  An.  403. 

We  are  of  opinion  that  our  learned  brother  decided  correctly. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  Diisiriol 
.  Court  be  affirmed,  with  costs. 


No.  943.— Benjamdt  Mbtebs  r.  Isaac  SiMMOi^g. 

Where  ui  acent,  holding  a  power  of  »itorae7  to  lign  piointnory  notes,  executes  a  note  <s  ageAt  for 
A  bill  of  goods,  and  tlie  principal  promises  to  pay  the  note,  thereby  ratifying  the  act  of  hia  ageot, 
be  eannoi  afterwards  aToid  payment  on  the  ground  that  the  act  of  the  agent  was  not  within 
the  scope  of  the  agency. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tkiard,  J. 
Philips  d  Levi/,  for  plaintiff  and  appellee.    A.  ^  M,  Voorhies,  for 
defendant  and  appellant. 

TAiiiAFEBBO,  J.  This  action  is  upon  a  promissory  note  for  $924,  drawn 
by  D.  Beer,  as  agent  of  the  defendant,  to  the  order  of  Myers  &  Le^y, 
payable  sixty  days  after  date,  13th  January,  1866. 

The  answer  is  a  general  denial. 

The  defendant  specially  denies  that  Beer  was  autlioriEed  by  him  to 
idrawthe  note  sued  upon,  and  that  he  was  bis  agent.  7^e  base  was  jtwiee 
tried  in  the  Court  below,  and  each  time  with  the  same  result,  the  rendi- 
tion of  judgment  against  the  defendant,  who  appeals. 

The  signature  of  Beer,  as  agent,  and  his  authorization  to  draw  promis- 
sory notes,  in  the  name  of  Simmons,  are  fully  proved.  The  endorsement 
of  the  payees,  under  which  the  plaintiff  holds,  is  not  so  fully  established. 

Pierson,  a  witness,  testified  on  the  first  trial  that  the  endorsement  is  in 
the  handwriting  of  the  payees ;  on  the  second  trial,  he  stated  that  the 
endorsement  is  in  the  handwriting  of  S.  J.  Weilman.  No  authority  ia 
shown  to  Weilman  to  make  the  endorsement.  The  defendant  resists  the 
payment  of  the  note  on  the  further  ground  that  it  was  executed  for  a 
consideration  personal  to  the  agent,  and  for  a  matter  not  within  the  range 
of  the  business  of  the  principal.  The  evidence  shows  that  the  note  was 
given  to  Myers  &  Levy,  for  goods  purchased  by  Beer  to  take  to  Matamo* 
ras.  It  appears  that  Simmons  purchased  goods  in  New  York,  and  shipped 
them  to  Matamoras.  Before  his  departure  for  New  York,  he  went  with 
Beer  to  Bloom,  a  witness,  and  told  Bloom  that  Beer  wanted  to  buy  goods 
for  Matamoras,  and  asked  him  to  let  Beer  have  them,  telling  Bloom  that 
he  would  pay  him  for  whatever  goods  Beer  might  buy  of  him.  if  Beer 
failed  to  do  so  himself.  Beer  went  to  Matamoras  in  January,  1865,  for  the 
purpose  of  engaging  in  business  there.  Previously,  he  was  doing  a  small 
dry  goods  business  in  New  Orleans,  as  agent  of  Simmons.  It  appears 
that  Simmoi)s,  after  bis  return  to  New  Orleans,  was  applied  to  by  Myeis 
for  payment  of  the  note,  and  that  he  replied  to  him  that  if  he  would  give 
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him  time  he  would  pay  it,  but  if  he  sued  him  he  would  not  pay  it.  The  busi- 
ness relations  shown  to  have  existed  between  these  persons  seems  to  cast 
some  doubt  upon  the  truth  of  the  defendant's  averment,  that  the  giving 
of  the  note  by  Beer  to  Myers  &  Levy  was  an  act  not  within  the  scope  of 
the  agency.  Be  this  as  it  may,  his  agreement  to  pay  the  note  amounts 
to  a  ratification  of  his  agent's  act,  and  defeats  this  ground  of  his  defence. 
Vfe  think  the  plaintiff  has  m^de  out  his  case,  and  that  he  is  entitled  to 
recover. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 

Rehearing  refused. 


No.   1299.— Harvey  Tate,  Administrator,  v,  H.  A.  K  FiiETCHER  et  als. 

Tbe  doctrine  in  Wainwriffht,  Administrator.  ▼.  Bridges,  (ante  page  23i)  reaffirmed. 

Where  the  ooneideration  of  the  sale  was  a  slave,  who  afterwards  became  free  by  the  aot  of  the  sov 
ereign  power,  the  Conrts  are  without  authority  to  enforce  payment  of  the  price.  They  are  ahke 
without  authority  to  give  judgment  for  the  hire  of  the  person  (slave)  before  emancipation. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Eilis,  J. 
Wilson  dt  Williams,  for  plaintiff.     A,  Addison,  for  defendants. 

Brie/  for  plaintiff  and  appellant.  ♦  »  »  i  apprehend,  may 
it  please  the  Court,  that  the  sole  question  presented  by  the  pleading  and 
the  evidence  adduced  in  this  cause  is,  shall  the  plaintiff  be  permitted  to 
recover  the  purchase  price  of  the  ** slave  Dick,"  as  evidenced  by  the 
notes  sued  on  and  made  by  the  defendants,  October,  1860  ? 

This  suit,  upon  these  notes,  was  filed  with  the  clerk  of  the  Sixth  Dis- 
trict Court,  St.  Helena,  on  the  24th  of  December,  A.  D.,  1862,  but  was 
not  tried  until  May,  1866.  It  will  not  be  denied  or  doubted,  that  at  the 
time  of  the  purchase  of  the  **  slave  Dick,"  October,  1860,  and  the  execu- 
tion of  the  notes  (the  price  or  consideration)  and  of  their  respective 
maturities  and  the  filing  of  this  action,  the  law,  as  it  then  was,  that  the 
defendants  would  be  compelled  by  the  Courts  to  pay  and  satisfy  these 
notes.  It  was  the  duty  of  the  defendants  to  pay  them.  Infidelity  to 
their  obligations  is  the  cause  of  the  present  suit.  If  the  defendant  has 
lost  the  slave  through  the  action  of  the  State  and  General  Governments, 
emancipating  slaves,  the  loss  must  be  borne  by  herself.  Her  title  was 
not  contingent,  suspensive  or  conditional,  but  was  absolute  at  the  moment 
of  the  adjudication.    It  is  unnecessary  to  say  more. 

Brirf  for  defendants  and  appellees,  *  *  *  We,  therefore,  pro- 
ceed to  consider  the  second  ground  of  defence,  and  submit  the  following 
propositions,  to  be  sustained  by  argument  and  authorities  to  be  cited  upon 
the  trial,  viz: 

1st.  That  by  the  act  of  the  sovereign  authority,  which  is  equally  bind- 
ing upon  the  plaintiff  and  defendant,  and  for  which  the  said  plaintiff  is 
equally  responsible  with  the  defendant,  the  consideration  for  which  the 
note  sued  on  was  given  has  been  destroyed,  and  that  the  plaintiff  is 
estopped  and  restrained  from  obtaining,  and  the  Court  from  granting  a 


872  SITPiEtEME  COUKT  GF  LOUISIASX, 


Tftle,  Adminiatrator.  t.  Fletcher  et  all. 


jadicial  remedy  to  enforce  the  performance  of  a  contract  based  upon 
African  alavery. 

2d.  That  said  contract,  haying  been  entered  into  on  the  part  of  both 
plaintiff  and  defendant,  with  reference  to  and  nnder  guarantees  and  pro- 
tection contained  in  the  laws  and  Constitntions  of  the  Federal  and  State 
Governments  upon  the  subject  of  African  slavery,  and  those  guarantees 
and  protection  which  entered  into,  the  consideration  for  which  the  note 
sued  on  was  given,  having  been  revoked,  annulled  and  abolished  by  the 
sovereign  authority  of  the  Federal  and  State  Governments,  the  plaintiff 
is  estopped  and  restrained  from  obtaining,  and  the  Court  from  granting 
a  judicial  remedy  to  enforce  the  performance  of  the  said  contract. 

8d.  That  by  the  acts  of  the  sovereign  authority,  as  aforesaid,  the  judi- 
cial authority  can  no  longer  be  envoked  to  enforce  the  rights  acquired  by 
this  defendant  under  the  contract  sued  upon,  and  that  the  said  plaintiff 
is  estopped  and  restrained  by  equity  and  good  conscience  from  obtaining, 
and  the  Court  from  granting  a  judicial  remedy  to  enforce  the  perform- 
ance of  the  said  contract  in  favor  of  the  other  contracting  party  only. 

4th.  That  by  the  acts  of  Hike  sovereign  authority,  as  aforesaid,  African 
slavery  has  ceased  to  be  the  subject  of  conventional  obligations,  and  of 
judicial  action,  and  it  is  contrary  to  equity,  to  good  conscience,  to  good 
morals  and  public  policy,  to  enforce  the  performance  of  obligations 
which  have  no  longer  the  sanction  of  the  laws  of  the  land,  and  under 
which  the  reciprocal  rights  and  responsibilities  of  parties,  created  by  said 
contracts,  can  no  longer  be  enforced  by  judicial  authority. 

TAiiiAFEKRo,  J.  This  suit  is  brought  to  recover  the  amount  of  two 
promissory  notes  of  a  series  of  three,  executed  for  the  payment  of  the 
price  of  a  slave  purchased  by  the  defendant  at  a  probate  sale.  The  defence 
is  failure  of  consideration  from  the  emancipation  of  slaves  by  the  sov- 
ereign power. 

The  judgment  rendered  by  the  Court  below,  released  the  defendants 
from  the  obligation  of  paying  the  notes  sued  upon,  but  allowed  the 
plaintiff  six  hundred  dollars  for  hire  of  the  slave  during  the  time  he  had 
him  in  possession. 

The  plaintiff  appealed. 

For  the  reasons  assigned  in  the  late  case  of  Wainwright,  Administrator, 
V.  Bridges,  it  is  ordered  that  the  judgment  of  the  District  Court,  releasing 
the  defendants  from  all  obligation  to  pay  the  notes  sued  upon  be  afl^med, 
and  that  that  part  of  the  judgment  allowing  hire  for  the  slave  be  an- 
nulled, avoided  and  reversed,  the  plaintiff  and  appellee  paying  costs  in 
both  courts. 

Justices  Labauvb  and  Ilslet  dissenting. 


For  the  reasons  given  in  our  dissenting  opinion,  in  the  case  of  IFoiii* 
wright  v.  Bridges,  No.  1805,  we  dissent  in  this  case. 

Zbnon  Labauve, 

Associate  Justice* 

JOHK  H.  Il^UET, 

Associate  Justice. 
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No.  1001.— -A.  G.  NaiiLb  v,  J.  A.  Yentbebb. 

Wh«i«  the  defence  ie,  ihftt  by  the  law  of  the  State  wbexe  the  contract  in  made,  the  snTety  U  not  Ua* 
b(e,  provided  he  has  given  notice  to  the  holder,  until  he  has  prosecnted  the  principal  to  insolTency* 
the  statate  must  he  filed  in  eridenoe;  otherwise,  the  Ck>nrt  will  preenme  that  the  law  is  similar  to 
oar  own,  and  the  case  will  be  determined  according  to  the  laws  of  Louisiana. 

The  law  of  the  place  where  the  contract  is  made  fixing  tho  rate  of  interest  will  govern,  provided  thA 
statute  is  filed  in  evidence. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
Jas,  Breioer,  for  plaintiff  and  appellee.     Bai/s,  Adams  ft  Moise,  for 
defendant  and  appellant. 

Howell,  J.  This  is  an  action  upon  a  promissory  note,  made  at  Wood- 
yille.  Miss.,  by  W.  L.  Cage  and  the  defendant,  jointly  and  severally,  and 
payable  to  the  order  of  Edward  Nalle  &  Co.,  at  their  connting-room  in 
this  city,  and  by  tliem  specially  endorsed  to  plaintiff. 

The  defence  is,  that  Yentress,  the  defendant,  was  only  surety  for  Cage, 
to  the  knowledge  of  the  payees,  who  were  requested  by  defendant,  before 
and  after  maturity,  but  wiUiout  success,  to  take  legal  proceedings  for  the 
collection  of  the  note  against  said  Cage,  who  had  ample  means,  and  that 
plaintiff  became  the  owner  and  holder  of  the  note  after  maturity,  and 
with  knowledge  of  the  above  facts. 

Counsel  for  defendant  and  appellant,  in  their  brief,  "insist  that  witness 
is  only  liable  conditionally,  i.  e. ,  that  being  merely  a  surety,  by  the  law 
of  Mississippi,  he  is  only  bound  on  the  note  after  the  principal,  Cage,  is 
prosecuted  to  insolvency,  provided  witness  had  notified  the  holder  of  the 
note  to  pursue  Cage,  as  required  by  the  statute. " 

As  this  statute  of  Mississippi  is  not  in  evidence,  we  are  to  presume  that 
it  is  similar  to  our  own  law,  under  which  the  facts,  if  all  proven,  would 
not  release  the  defendant.  No  equities,  as  to  the  consideration  of  the 
note  between  the  actual  debtor  and  the  payees,  are  pleaded. 

The  plaintiff,  in  his  answer  to  the  appeal,  has  prayed  that  the  judg* 
ment  be  amended  so  as  to  allow  ten  per  cent,  interest,  as  stipulated  in  the 
note,  and  authorized  by  the  law  of  Mississippi,  where  the  contract  was 
made ;  and  has  filed  in  evidence  the  statute  of  that  State,  which  sustains 
his  demand.     See  8  N.  S.,  p.  1;  3  A.  88. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  so  amended 
as  to  allow  ten  instead  of  eight  per  cent,  interest,  and  as  thus  amended 
it  be  affirmed,  with  costs. 


No.  1005. — ^BiooiN  &  Co.  V,  Mebchantb'  Bank. 

A  Anal  judgment,  rendered  without  a  judgment  by  default  being  first  taken,  is  a  nuUitgr,  and  will 
be  so  declared  on  appeal 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
E.  W.  HuriiingUm  and  Eotdiua  4k  Philips,  for  plaintiffs  and  appellees. 
Clarke  ^  Bayne,  for  defendant  and  appellant. 
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Labattyb,  J.  This  is  a  suit  brought  to  obtain  a  judgment  of  forfeiture 
of  the  charter  of  said  bank,  as  authorized  by  the  20th  section  of  the  act 
entitled  an  act  to  establish  a  general  system  of  free  banking  in  the  State 
of  Louisiana,  approved  15th  March,  1855,  the  said  section  being  amended 
and  re^nacted  by  an  act  approved  on  the  18th  March,  1858. 

The  Attorney-General,  having  been  duly  notified  of  the  proceedings  as 
prescribed  by  law,  on  the  15th  May,  1865,  filed  a  petition,  stating  that  he 
has  ascertained  that  there  is  neither  a  legal  nor  equitable  defence  to  the 
payment  of  the  notes  so  alleged  to  have  been  presented  to  said  bank, 
and  the  payment  of  which  was  refused,  and  praying  among  other  things 
that  said  bank  be  cited,  and  that  a  forfeiture  be  decreed,  etc. 

The  bank  did  not  answer,  and  no  judgment  by  default  was  rendered, 
and  the  Court  rendered  a  final  judgment  of  forfeiture  of  the  charter  of 
the  bank,  on  the  12th  June,  1865. 

The  defendant  appealed. 

We  are  of  opinion  the  Judge  erred,  in  rendering  a  final  judgment, 
without  first  having  rendered  a  judgment  by  default. 

This  case  is  substantially  similar  in  the  pleadings  and  form  of  proceed- 
ings to  that  of  B,  W.  Huntington  v.  The  Crescent  City  Bank,  in  the  Third 
District  Court  of  New  Orleans,  and  reported  in  18th  An.  350.  The  view 
we  have  taken  of  the  law  in  that  case,  in  regard  to  the  proceedings  in 
forfeiture  of  the  charter  of  a  bank,  must  govern  this  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled  and  avoided;  it  is  further  ordered  and  decreed, 
that  l^is  case  be  remanded  to  be  proceeded  in  according  to  law.  The 
appellee  to  pay  the  costs  of  appeal. 


128    88i|  No.    934.— Taylor  &   KkapP   v,   T.    L.    McGek.— Roskmond    Lorto, 

Garnishee. 

The  garnishee  is  sot  roqaired  to  answer,  categorioslly,  every  question  asked  in  the  int«rroirat<iriea:  it 
is  sufficient  if  his  answers  necative  every  fact  enquired  of  in  the  interroiratories. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplcpitier,  J. 
Ed,  Bawle,  for  appellee.     O.  Schmidt^  for  appellant. 

Hyhan,  C.  J.  In  the  above-named  case,  the  plainti£fs  obtained  a  judg- 
ment against  the  defendant,  McGee,  caused  execution  to  issue  thereon, 
and  propounded  interrogatories  to  Bosemond  Lorio,  under  authority  of 
the  statute  20th  March,  1839,  page  166. 

The  time  having  elapsed,  in  which  Lorio  was  ordered  to  answer  the 
interrogatories,  a  rule,  on  motion  of  plaintiff,  was  served  on  him  to  show 
cause  why  judgment  should  not  be  rendered  against  him. 

Lorio  had  filed  with  the  clerk  an  answer  under  oath  to  the  interrogator 
ries.  On  the  trial  of  the  rule  his  answer  could  not  be  found,  and  he 
asked  permission  to  again  answer  the  interrogatories. 

Permission  was  refused  by  the  Judge,  and  he  excepted  to  the  refusal 

The  Court  received  parol  evidence  of  the  answers  of  Lorio  to  the  inter- 
rogatories, made  the  rule  absolute,  and  rendered  judgment  against  him, 
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condemning  him  to  pay  the  amount  of  plainti£EB*  judgment  against  the 
defendant,  McGee. 

FhiintifiEs  had  a  right  to  the  answer  of  Lorio,  to  use  as  evidence  against 
him,  and  the  Judge  did  not  err  in  refusing  to  take  other  answers  than 
that  already  given. 

The  question  now  comes  up,  is  the  answer  responsive  to  the 
interrogatories  ? 

They  are  as  follows: 

*  4st  Had  you  in  your  hands  or  under  your  control,  directly  or  indirectly, 
)tt  the  time  of  the  service  of  notice  of  seizure  in  this  case,  or  since,  or  at 
the  time  of  service  of  these  interrogatories,  or  at  any  time  since,  orat 
the  time  of  answering  these  interrogatories,  any  money,  rights,  credits, 
or  other  property  whatsoever,  directly  or  indirectly  belonging  or  due  to 
the  said  defendant  in  execution,  or  in  which  he  has  or  had  any  direct  or 
indirect  interest  for  the  whole  or  for  a  part,  or  otherwise  ;  and  if  yea, 
what  is  the  nature,  description  or  amount  thereof;  and  is  the  same  not 
sufficient  to  pay  or  satisfy  the  full  amount  of  said  judgment  and  costs; 
or  if  lass  to  what  amount  ?  You,  being  asked,  and  required  to  make  a 
full  disclosure  in  relation  to  the  same. 

''  2d.  Were  you  not,  at  the  time  of  service  of  seizure  upon  you  in  this 
4sase,  or  since  then,  or  at  the  time  of  service  of  these  interrogatories,  6r 
since,  or  at  the  time  of  answering  the  same,  directly  or  indirectly, 
indebted  or  obligated  unto  the  said  defendant  in  execution  for  anything, 
or  for  any  siim  whatever,  whether  for  yourself  alone,  or  together  with 
others,  in  consequence  of  any  sale,  or  exchange,  or  transfer,  or  aiBsign< 
ment,  or  paym^it,  or  novation,  or  compensation,  or  letting,  or  hiring,  or 
service,  or  labor,  or  employment,  or  affreightment,  or  insurance,  or  job, 
or  work,  or  rent,  or  interest,  or  partnership,  or  lease,  or  deposit,  or  trust, 
or  baOmeiit,  or  agency,  or  suretyship,  or  compromise,  or  pledge,  or  in 
consequence  of  any  control  or  obligation  whatsoever,  whether  the  same 
be  due  or  to  become  due,  and  whether  the  interest  of  the  defendant  in 
execution  be  direct  or  indirect,  or  be  for  the  whole,  or  a  part  only,  or 
whether  it  be  by  bill,  note  or  otherwise;  and  if  yea,  what  is  the  nature, 
description,  and  amount  thereof,  and  is  the  same  not  sufficient  to  pay, 
or  satisfy  the  full  amount  of  said  judgment  and  costs  ;  or  if  less,  what 
amount  ?  You  being  asked,  and  required  to  make  a  full  and  detailed 
disclosure  In  relation  to  the  same. 

"3d.  Have  you,  at  any  time  since  the  service  of  notice  of  seizure  in  your 
hands  herein,  made,  directly  or  indirectly  unto  or  with  the  said  defendant 
in  execution,  any  payment  or  novation,  or  compromise  or  arrangement, 
or  given  him  any  note  or  other  written  obligation,  or  received  from  him 
directly  or  indirectly,  any  receipt  or  acquittance,  or  received,  acquired 
against  him,  directly  or  indirectly,  any  compensation  or  set-off,  or  demand, 
or  note,  or  other  obligation,  or  right  of  action  ?  And  if  yea,  state  the 
nature,  description  and  amount  thereof,  and  the  time,  place  and  circum- 
stance of  the  same.'' 

The  witness  testified,  as  to  the  answer,  thus:  ''The  answer,  in  sub- 
stance, was,  that  the  garnishee  had  no  property  belonging  to  defendant, 
and  that  he  owed  him  nothing.     The  answer  was  sworn  to.    I  recollect 
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distincily,  that  the  answer  specified  no  debt.  The  garnishee  did  not  an- 
swer each  interrogatory  separately.    It  was  a  general  answer." 

The  interrogatories  are  enquiring  of  Lorio,  whether  he  had  property 
of  or  was  indebted  to  the  defendant,  McGee,  at  the  time  of  the  service 
of  notice  of  seizure,  or  of  the  interrogatories,  or  since;  and  his  answer 
must  be  taken  as  haring  reference  to  the  time  designated  in  th& 
interrogatories. 

It  was  a  negation  of  every  fact  enquired  of  in  tlie  interrogatories. 

Let  the  judgment  of  the  District  Court  be  annulled,  avoided  tmd 
reversed,  and  let  the  suit  be  dismissed,  as  against  Lorio^  at  ^intiXbk 
posts. 


No.  9^.--CiTizENs'  Bank  of  Louibiaica  v.  Beioiooq,  Noblom  &  Co. 

A  motion  for  a  new  trial  ia  in  timo,  if  made  before  the  jodgment  haa  been  pKesented  to  |h»  ^«dse 
for  hia  aifoatare.  alUioogh  more  than  three  days  may  have  elapeed  after  judgment  waa  rendarttd. 

If  a  party  withdrawa  hia  application  for  a  new  trial,  and  doea  not  embody  hia  withdrawal  ia  a  bill  «f 
ezoeptiona,  he  thereby  waives  hia  right  to  a  hearing  thereon  in  the  Supreme  Court. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard^  J. 
A.  PUoU  for  plaintiff  and  appellee.    A.  ^  M.  Voorhies,  for  defen* 
dant  and  appellant. 

'  Howell,  J.  This  is  a  suit  upon  fifteen  notes  and  drafts,  amounting  to 
$56,218  48,  the  defence  to  which  is  a  general  denial  Judgment  was  r«B- 
dered  against  defendants  on  5th  February,  1866,  and  signed  on  the  9Ui 
February,  1866.  On  the  latter  date,  before  the  judgment  was  signed,  the 
defendants,  through  counsel,  made  a  motion  for  a  new  trial,  which,  on 
objection  by  plaintiff's  counsel,  the  Court  refused  to  entertain,  on  the 
ground  that  it  came  too  late,  the  three  judicial  days  allowed  by  law  for 
making  the  same  having  expired ;  to  which  ruling  a  bill  of  exceptions 
was  taken. 

As  said  in  the  case  of  Smelsor  v.  Williams,  4  R.  152,  we  differ  in  opinion 
with  the  Judge  a  quOy  and  think  he  ought  to  have  considered  the  motion; 
particularly,  as  it  appears  to  have  been  filed,  and  it  is  not  shown  that  the 
judgment  was  presented  to  the  Judge  for  signature  before  the  application 
for  a  new  trial  was  made  in  open  Court.  We  think  the  jurisprudence  set- 
tled, that  until  the  judgment  is  signed,  application  may  be  made  for  a 
new  trial.  See  C.  P.  546,  548,  559;  5  N.  S.  320;  4  R.  152.  The  right  to 
do  what  is  ordered,  or  permitted  to  be  done  within  a  given  time,  exists 
so  long  as  no  action  of  the  Court,  or  the  opposite  party,  has  intervened 
to  conclude  that  right,  unless  special  provisions  of  law  produce  a  different 
consequence. 

The  defendants,  however,  having  withdrawn  their  application  for  a 
new  trial,  and  not  embodied  it  in  the  bill  of  exceptions,  have,  in  our 
opinion,  waived  the  right  to  a  hearing  thereon.  The  grounds  on  which 
the  application  was  based,  are  not  before  the  Court  for  examination,  and 
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t3  remand  thQ  cose  for  a  new  and  different  application^  or  to  renew  the 
one  which  was  volantarilj  withdrawn,  would  be  irregular. 

Upon  examining  the  record,  we  discover  no  cause  for .  distnrbing  the 
judgment  on  the  merits.  ... 

Judgment  affirmed. 

Mb.  Justice  Labauve,  being  a  stockholder,  recuses  himself, 

Behearing  refused.  . . 


No.  1201 — Zenon  GBEiiUiiLON,  Administrator,  r.  Cadet  CjiovfmLAC,  etui. 

The  sot  of  the  eovereiffn  power  of  the  nation  abolishinc  slavery  annulled  all  eontracte  made  in  rela* 

tion  to  the  traffle  in  aiaTes.  and  the  Oourks  are  without  power  to  enforoe  them. 
The  doctrine  in  the  case  of  Wainwrigbt,  Administrator,  y.  Bridges,  (ante  page  294)  reafinuML 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  Q>6let/,  J. 
Lebeau  dk  Beaity,  for  plaintiff  and  appellant.     A,  Provosit/,  tor  defen- 
dant and  appellee. 

Brief  of  Lebeau  dt  BeaUy,  for  plaintiff  and  appdlanL^Thig  ease  presents 
but  one  question,  namely:  Were  the  slaves  of  Louisiana  emancipated  bj 
the  proclamation  of  President  Lincoln,  in  January,  1863,  or  did  they  not 
in  the  eye  of  the  law,  continue  to  be  slaves  until  the  last  Louisiana  Con- 
vention in  1864,  abolished  slavery  within  our  b6rders. 
-«  It  must  be  admitted,  that  if  the  proclamation  of  the  President  of  the 
United  States  produced  the  effect  contended  for  by  the  defendant,  the 
subsequent  action  of  Congress,  in  its  efforts  to  obtaiii  the  Constitutional 
.  majority  of  the  States,  in  its  opinion,  necessary  to  abolition  ;  as  also,  the 
provision  of  our  present  State  Constitution,  tending  to  the  same  result, 
were  supererogatory  and  delusive.  Must  we  not  rather  conclude,  that 
the  proclamation  was  issued,  as  intended,  to  strike  terror  than  to  have  auy 
legttl  effect;  and  such,  indeed,  was  the  avowed  intention  of  its  anthor. 

We  deny,  then,  the  constitutional  power  of  the  President  to  abolish 
slavery  in  the  different  States  of  the  Union.  The  act  was  an  arbitrary 
one,  and  produced  no  legal  effect  on  the  status  of  the  slave. 

In  the  argument  of  the  lower  Court  this  point  is  not  conceded;  was  not 
strongly  contested.  The  defendants  mainly  relied  on  the  liberution  of 
the  slaves  as  effected  by  the  first  article  of  the  constitution  of  186^  by 
which  they  pretend  they  suffered  eviction  of  the  slaves  for  whom  they 
gave  the  notes  sued  on. 

They  contend,  that  by  the  terms  of  the  act  of  sale,  with  which  the 
notes  are  identified,  they  had  a  special  warranty  against  this  very  kind  of 
eviction;  and  that,  consequently,  they  are  not  bound  to  pay  for  property 
which  has  been  wrested  from  them  by  the  government. 

In  reply  to  this,  we  say  that  the  warranty  in  the  act  of  sale  is  couched 

in  the  usual  notarial  phraseology;  prolix  and  verbose  as  it  is,  it  adds 

nothing  to  the  warranty  which  the  purchasers  would  have  had  under 

the  law. 
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Now,  ever  since  there  have  been  skives  in  Louisian,  it  has  been  known 
that  it  was  within  the  range  of  probabilities,  that  the  slaves  therein  mighi 
one  day  bo  freed;  but  who  ever  thought  until  now,  that  the  vendors  of 
Mares  guaranteed  against  such  an  eventuality.  The  idea  is  preposterous. 
^Vs  vendors,  we  are  not  answerable  for  the  action  of  the  government;  cer- 
tainly not  without  a  special  warranty  to  that  effect.  The  slaves  we  sold, 
ceased  to  be  the  property  of  the  vendees  by  no  fault  of  ours;  not  that  they 
had  not  belonged  to  us  in  full  property;  not  because  they  were  not  legally 
slaves  for  life,  but  by  an  act,  in  which  defendant,  as  one  of  the  people  of 
Louisiana,  is  supposed  to  have  participated,  to  wit:  the  emancipation 
clause  in  the  present  constitution. 

We  then  contend,  that  when  the  defendant  gave  bis  notes,  ha  had  a 
valuable  consideration  for  them.  That  he  was  fully  aware  when  he  made 
the  purchase,  that  the  slaves  he  bought  might  become  free  by  the  events 
of  the  war  which  was  raging;  that  he  exacted  no  special  guaranty  on 
this  account;  that  up  to  the  moment  of  the  liberation,  in  1864,  be  was 
their  master;  that  they  were  lost  to.  him  as  property  by  vi$  major,  for 
which  we  are  not  responsible;  and,  finally,  that  according  t6  the  leading 
maxim,  res  perU  domino,  he^  as  their  owner,  at  the  moment  they  bad 
6€a^^  to  e^Kist  as  6kves,  must  bear  the  loss  of  their  services  in  the  tame 
manner  as  if  they  had  perished  in  an  epidemic  or  earthquake. 

BrUf  of  A.  Provosty^for  dtfendawt  andappdlw:  »  »  *>  ^^^ 
def en6^  is^  that  the  said  negroes  were  warranted  to  defendant  as  ^vel 
for  life,  and  that  on  or  before  the  said  sale,  the  Southern.  States  of  this 
ynipQ,  including  tfrd  State  of  Louisiana,  having  rebelled  against  the 
authority:  pf  th^  $ed6rai  dk^yemimtot^.  as  a  m€sxis  of  repression*  and  nsr« 
der  the  authority  vested  in  him,  the  President  of  the  United  States  had 
issued  his  proclamation,  deolaring  free  all  the  slaves  in  the  State  ;  and 
that  since  by  the  first  article  of  the  Constitution  of  the  State,  slavery  was 
forever  abolished  throughout  the  State,  thereby  depriving  respondent  of 
all  authority  in,  possession  of,  and  title  to  said  negroes  sold  as  slaves;  and 
that,  therefore,  the  consideration  for  which  said  notes  were  given,  has 
failed,  etc. 

It  is  admitted  by  the  parties  that  the  proclamations  of  the  President  of 
the  United  States,  abolishing  slavery,  were  issued  before  the  sale  of  said 
negroes  to  defendant,  and  that  the  notes  sued  on  were  given  for  negroes 
described  in  the  acts  of  sale  marked  A  and  B. 

The  ease  was  submitted  to  a  jury,  who  returned  a  verdict  for  the  de- 
fendant; and  judgment  was  rendered  accordingly. 

From  the  judgment,  plaintiff  has  appealed. 

This  case  involves  the  following  questions: 

1.  Had  the  proclamations  of  President  Lincoln  the  effect  of  abolishing 
slavery?  or  of  so  modifying  the  status  of  the  negro,  as  to  render  him  an 
unfit  object  of  commerce;  or  at  all  events  of  depriving  in  fact  the  defend- 
ant of  the  use  and  possession  of  the  property,  for  which  he  had  given  the 
notes  sued  on? 

2.  If  the  said  slaves  became  free  only  under  the  new  Constitution  of 
Louisiana,  is  not  the  defendant  entitled  to  judgment  under  the  clause  of 
warranty? 
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The  defendant  will  rest  the  first  question  on  the  able  charge  given  to 
the  jory,  by  the  Judge  of  the  lower  Court. 

It  is  clear,  that  the  Southern  States  claiming  the  rights  of  belligerents, 
Subjected  themselves  to  all  the  consequences  of  that  position,  and  exposed 
to  all  the  chances  of  the  conflict,  their  possessions  and  their  property, 
and  everything  that  could  augment  their  strength,  and  enable  them  to 
prolong  the  contest;  and  it  did  not  belong  to  them  as  belligerents,  to 
subject  the  acts  of  President  Lincoln  to  the  test  of  the  Constitution  and 
laws  of  the  country;  his  proclamations,  abolishing  slavery,  were  therefore, 
so  far  as  the  Confederate  States  were  concerned,  the  acts  of  the  United 
States,  and  had  all  the  effect  which  power  could  produce;  and  being  rati- 
fied by  Congress;  and  since  the  cessation  of  hostilities,  confirmed  by  the 
people  of  this  State,  in  convention,  have  now  the  sanction  of  the  law,  and 
must  be  held  to  be  binding. 

By  said  proclamations,  therefore,  the  negroes  sold  as  slaves  became  in 
fact  free,  and  the  obligations  or  notes  of  defendant  given  subsequently, 
were  given  without  a  cause,  and  can  have  no  effect.  C.  C,  Art.  1887, 
1889,  1891;  ToulHer,  vol.  6,  p.  171,  No.  167,  No.  170. 

The  second  is  equally  fatal  to  plaintiff. 

The  clause  of  warranty  in  the  act  of  sale  is  ample:  **  Lequel  a  i^ar  ces 
presentes,  declare  vendre,  ceder  transporter  et  abandonner  dfes  a  present, 
et  pour  toujours,  avec  garantie  de  tons  troubles,  dons,  dettes,  evictions, 
hypotheques,- alienations  et  autres  emp^chements  generalement  quelcon- 
ques  et  avec  substitutions,"  etc. 

It  is  admitted,  that  defendant  has  been  evicted,  therefore,  he  can  re- 
fuse the  payment  of  the  price.  C.  C,  253o.  And  he  would  recover-the 
price  if  he  had  paid  it,  (C.  C,  2481,)  even  if  he  knew  of  the  issuing  of  the 
proclamation,  and  of  its  effect,  (3d  A.  E.,  327,)  for  the  light  of  claiming 
the  return  of  the  price,  after  the  eviction  has  taken  place,  exists  in  all 
cases,  unless  the  party  evicted,  knowing  the  danger  of  eviction,  took  thu 
property  without  warranty,  and  at  his* peril  and  risk.  5th  A.  K.,  314: 
Troplong  vente  480,  482,  483. 

Le  vendeur  est  decharge  de  tons  dommages  et  interets,  mais  en  res  taut 
debiteur  du  prix — lo.  Qaand  il  y  a  stipulation  de  non  garantie;  2o. 
Quand  Vacte  de  vente  etant  muet  sur  la  garantie,  I'achetenr  connnisf  ait 
lors  de  la  vente  le  danger  de  I'eviction.     Marcade,  vol.  6,  p.  259. 

As  in  this  case  there  is  an  express  stipulation  of  warranty,  defendant  Ia 
not  only  entitled  to  retain  tho  prioe,  but  might  recover  it  with  damapros 
if  he  had  paid. 

TAiiiiLFERRO,  J.  This  action  is  predicated  upon  three  several  prom  i-*- 
Kory  notes,  executed  by  the  defendants  in  solido,  in  favor  of  the  plaintiff, 
in  his  capacity  of  administrator.  The  notes  are  dated  17th  Januarv, 
1863,  and  made  payable  consecutively  in  one,  two  and  three  years  after 
date,  with  eight  per  cent,  interest,  from  their  respective  maturities,  tho 
amount  of  each  note  being  92,336  66. 

The  defence  is,  a  failure  of  consideration,  the  notes  having  been  given 
for  the  price  of  slaves,  which  it  is  alleged  have  been  emancipated  by  the 
Government,  and  which,  as  property,  have  proved  a  total  loss  to  the 
purchaser. 
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The  case  wm  tried  in  the  Court  belofw  by  a  jury,  which  found  in  favor 
c{  the  defendant. 

Judgment  was  rendered  accordingly,  and  the  plaintiff  prosecutes  this 
appeal. 

It  is  argued,  in  behalf  of  the  plaintiff,  that  erer  since  there  have  been 
slaves  in  Louisiana,  it  has  been  known  that  it  was  within  the  range  of 
probabilities  that  the  slaves  therein  might  some  day  be  freed,  and  that 
this  eventuality  was  never  warranted  against  by  any  vendor,  and  that  the 
happening  of  such  an  event  was  at  the  risk  of  the  buyer. 

On  the  part  of  the  defence,  the  question  is  raised  to  what  extent  did 
the  proclamations  of  President  Lincoln  go  in  effecting  emancipation,  or 
at  least  in  depriving  the  defendant  of  the  use  and  possession  of  the  pro- 
perty for  which  he  had  given  the  note  sued  on  ?  It  is  also  noted,  on  the 
part  of  the  defendant,  that  the  proclamations  adverted  to  were  issued 
prior  to  the  sale  of  the  slaves  in  this  case. 

We  do  not  consider  it  necessary  to  go  into  the  consideration  of  these 
points.  By  the  act  of  the  sovereign  power  of  the  nation  slavery  was 
abolished;  and  that  act,  we  have  held,  annuls  contracts  made  in  relation 
to  the  traffic  in  slaves,  leaving  the  Courts  without  power  to  enforce  con- 
tracts of  that  kind.  See  the  recent  decision  in  the  case  of  Wawwrighf, 
Administrator,  v.  Bridges, 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs  in  both  Courts. 

Justices  Labauve  and  Llslet  dissenting. 


For  the  reasons  assigned  in  our  dissenting  opinion,  in  the  case  of 
Wnintrright  v.  Bridges,  lately  decided,  we  dissent  in  this  case. 

John.  H  Ilslet, 

Associate  Justice. 
Zenon  Labauve, 

Associate  Justice. 


No.  1271, — J.  S.  CouBTNEY  V.   John  Shelton— John  Shelton  v.   J.  S. 

COUBTNET. 
The  doctrine  in  the  caae  of  Wainwri^ht,  Administrator,  ▼.  Bridcea,  (ante  |»ace  2S4)  reafflrmed. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
TT.  F.  Kernan,  for  appellant.     Fuqua  <ft  Kilboume,  and  McVea  <ft 
Hunter,  for  John  Shelton . 

Tauaperbo,  J.  The  complex  litigation  in  this  case  sprung  out  of  an 
exchange  of  slaves  by  the  parties  in  the  year  1859.  After  a  contest  of 
seven  years,  and  two  trials  by  juries,  the  result  was  a  defeat  of  both  par- 
ties, with  a  decree  of  costs  against  Jettero  S.  Courtney,  alternately,  plaintiff 
and  defendant. 
The  litigant  last  named  has  appealed. 
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We  are  unable  to  render  him  relief.    We  feel  constrained  to  act  on  the 
maxim,  denique  sit  finis  quoesendi. 

Any  decision  touching  the  subject-matter  of  the  controversy  would  be . 
vain  and  nugatory. 

For  the  reasons  given  in  the  late  case  of  Wainwrighl^  Adminisiraioi;  v. 

Bridges,  decided  by  this  Court^  it  is  ordered,  adjudged  and  decreed,  that 

the  judgment  of  the  District  Court  be  affirmed,  with  costs  in  both  courts. 

Justices  Labauve  and  IlsiiET  dissenting,  for  the  reasons  given  in  the 

dissenting  opinion  of  Waimcright,  Administrator ,  v.  Bridges. 

John  H.  Ilsley, 

Associate  Justice. 
Zenon  Labauvb, 

Associate  Justice. 


No.  1315. — Geo.  W.  Amackeb  v,  G.  W.  aioo  L.  J.  Vabnado,  Co-Adminis- 
trators.— On  Opposition  to  final  Account. 

A  Jadire  of  «  Court,  having  formerly  been  couneel  of  record  in  a  case  brought  before  him  for  trial, 
while  sitting  as  Judge  on  the  bench,  is  incompetent  to  try  the  case :  his  duty  is  to  refer  the  case  to 
a  competent  Judge  for  trial.    C.  P.  337  and  338. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Mis,  J. 
/.  E,  Wilson  <Sf  T.  C.    W.  Mis,  for  plaintiff  and  appellee.    E.  F. 
Russell  4t  T,  G,  Davidson,  for  defendant  and  appellant. 

Htmak,  C.  J.  Under  this  title,  the  administrators  of  the  succession  of 
Celia  H.  Burton,  deceased,  filed  a  final  account  of  their  administration  of 
the  succession,  which  was  opposed  by  George  W.  Amacker,  on  the 
ground  that  he  was  entitled  to  one-fourth  of  the  succession  in  usufruct, 
the  marital  portion. 

He  prayed  that  the  account  be  so  amended  and  corrected  as  to  allow 
him  this  portion. 

E.  P.  Ellis  was  one  of  the  attorneys,  who  signed  the  opposition  of 
Amacker. 

On  the  5th  May,  1864,  a  final  judgment  was  rendered,  recognizing 
opponent's  marital  portion  to  amount  to  $2,309  98,  and  ordering  the  same 
to  be  paid  to  him,  to  be  by  him  held  in  usufruct,  etc. 

This  judgment  was  not  signed. 

On  the  26th  day  of  October,  1866,  the  opponent  took  a  rule  on  the 
administrators,  for  them  to  show  cause  why  the  decree  should  not  be 
signed  nunc  pro  tunc. 

One  of  the  grounds  taken  by  the  administrators,  in  answer  to  the  rule 
and  in  opposition  thereto  was,  that  E.  P.  Ellis,  the  Judge  before  whom 
the  rule  was  to  be  tried,  was  the  attorney  for  the  opponent  in  obtaining 
the  judgment  sought  to  be  rendered  executory  by  his  signature. 

On  the  20th  of  November,  1866,  E.  P.  Ellis,  the  Judge,  ordered  the 
rule  to  be  made  absolute,  and  signed  the  judgment  purporting  to  have 
been  rendered  on  the  6th  May,  1864. 

The  administrators  have  appealed. 


Btt>»fiHB  ootmi!  oif  UitmtAid, 
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The  law,  for  wise  purpose9,  has  declared  tkat>  the  parties  may  ref use  to 
have  their  cause  tried  before  a  Judge,  who  has  been  employed  or  con- 
sulted as  an  advocate  in  the  cause.  Bee  Code  of  Practice,  Articles  837 
and  338. 

Our  opinion  is,  that  Judge  KUis  had  no  jbrisdiction  of  the  cause  after 
the  administrators  had  attempted  to  recuse  him.  He  had  no  right  to 
decide  on  the  rule,  nor  to  sign  the  judgment.  His  duty  was  to  refer  the 
case  to  a  competent  Judge. 

Let  the  judgment  of  the  District  Court  be  reversed,  and  let  the  case 
be  remanded  to  be  proceeded  with  according  to  law. 


No.  1380>2« — The  City  of  New  Oblgans,  Clauui^o  £xpbopbiation  or 
PnopEBTT  POR  Public  Uses.— In  the  Matter  of  the  Wbit  opPbo- 

HIBinON,  ISSUED  IX  THE  CASE. 

Clerks  of  Goart«  and  sherlffi)  have  the  riffht,  every  sU  month*  after  a  eutt  hat  been  institut4Hi  in 
any  of  the  Coarto  of  this  State,  to  demand  their  oosta  from  the  plalntiif,  and  after  authentieatin^ 
the  amonats  dne.  to  imue  execution  for  the  collection  of  them;  this  right  is  aoeorded  ta  no  other 
officer  of  the  State.    Revised  Statntes,  p.  IM,  g  7. 

Experts,  auditors  and  judicial  arbitratorfi,  Ar«»  to  bo  paid  «s  irell  «■  the  'taxed  coft,  by  the  party  c«»t 
at  the  termination  of  the  nnU. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thioi^d,  J. 
H.  D.  Ogden,  for  City.     Collens  ^  WooMridge,  for  defendant 

Tauafebro,  J.  The  city  of  New  Orleans,  in  its  corporate  capacity, 
instituted  a  proceeding  in  the  usual  manner,  to  have  certain  expropria- 
tions made  of  private  property  belonging  to  rarious  individuals,  in  order 
to  construct  roads  necessary  for  public  use  and  benefit.  A  jury  of  free- 
holders was  called,  which,  after  heaiing  evidence,  made  their  report:  and 
the  report,  having  undergone  some  modifications,  was  adopted  and  homo- 
logated by  the  Court  of  the  Fourth  District  of  New  Orleans.  In  its 
judgment,  the  Court  below  awarded  ''to  the  members  of  the  jury,  col- 
lectively, for  their  services  herein,  eighteen  hundred  dollars.'*  A  suspen- 
sive appeal  was  prayed  for  by  the  city  from  this  judgment,  but  refused. 
A  short  time  after  the  motion  was  made  for  the  appeal,  one  of  the  jnroi*s, 
who  had  been  called  to  act  in  the  matter,  caused  a  rule  to  bo  served  upon 
the  corporation,  to  show  cause  why  the  sum  of  one  hundred  and  fifty  dol- 
lars should  not  be  paid  him  for  his  services,  and  upon  the  hearing  of  the 
rule  he  obtained  an  order  rendering  it  absolute,  and  issued  execution. 
The  city,  by  its  attorney,  obtained  from  this  Court  a  writ  of  prohibition, 
suspending  the  writ  of  fieri  facias^  and  staying  further  proceedings  in  the 
case  until  further  order  of  the  Court. 

The  subject  is  before  iis  on  the  petition,  order  of  prohibition.  «nd 
answer. 

On  the  part  of  the  city,  it  is  contended  that  the  Court  below,  having  ren- 
dered judgment  for  a  certain  fixed  sum  to  the  jurors,  collectively,  for  their 
services,  could  not  legally  afterwards  award  judgment  to  one  of  them  sepa- 
rately for  his  share,  or  supposed  share  of  the  entire  amount  That  this 
single  juror,  already  having  judgment  in  his  fayor  in  the  aggregate,  for 
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til  that  he  is  entitled  to  be  paid  for  his  services,  cannot  haye  judgment 
again  for  his  part  of  the  compensation.  On  the  part  of  the  jnror,  the 
plaintiff,  in  rule,  it  is  held  that  the  compeiisation  is  that  made  to  experts' 
appointed  by  the  Court  to  perform  specific  services;  that  snch  compen- 
8ati6n  constitutes  costs  which  are  required  to  be  paid  before  the  termina- 
tion of  the  suit  in  whieh  they  have  been  incurred;  that  experts  being 
officers  6f  Courts  are  entitled  to  be  paid  promptly  their  fees  when  they 
have  accrued.  We  are  referred  to  Code  of  Practice,  Art.  552;  to  Revised 
Statutes,  page  124,  {  7,  and  to  various  decisions  of  this  Court.  After  an 
Examination  of  all  the  r<9ferenoes  given,  we  are  unable  to  find  ainong 
them  any  wari*ant  of  law,  authorising  experts  employed  by  Courts  to 
proceed  summarily,  and  to  issue  execution  to  collect  the  cbmpensliiion 
allowed  them  for  their  services. 

By  the  act  of  1855,  Revised  Statutes,  p.  124,  i  7,  clerks  and  sheriffs 
have  the  right  every  six  months,  ajfter  a  suit  shall  have  been  instituted  in 
any  of  the  Courts  of  this  State,  to  demand  their  costs  from  the  plaintiff; 
and,  after  authenticating  the  amounts  due,  to  issue  execution  for  the 
ooUeotion  of  them*  But  to  no  other  officers  do  we  find  this  privilege 
granted.  Compensation  allowed  to  experts,  auditors  and  judicial  arbi- 
trators isa  by  Article  552  of  the  Code  of  Practice,  to  be  paid  as  well  as 
the  taxed  costs  by  the'  party  cast;  and  this  implies  d.  delay  of  payment 
until  the  termination  of  the  siiii  In  matter  of  expropriation,  perhaps 
the  rule  is  different;  as  in  those  oases,  the  expenses  of  proceedings  are 
borne  by  the  party  requiring  the  expropriation  to  be  made.  But,  still  we 
find  no  exception  in  favor  of.  experts,  which  enables  them  to  collect  their 
^mpensation  before  ib^  temination  of  the  judicial  proceedings  incident 
it  such  cases  to  the  settlement  of  the  rights  of  the  parties.  The  privilege 
granted  to  clerks  and  sheriffs  to  collect  their  costs  every  six  months  is 
founded  upon  obvious  reasons,  which  do  not  apply  to  persons  rendering 
isolated  and  casual  services,  and  who  are  occasionally  only  and  pro  re 
fuUa  officers  of  Court. 

The  case  referred  to  in  10  Rob,  page  150,  recognizes  the  limitation 
of  the  privilege  of  collecting  costs  before  the  termination  of  the  suit,  to 
clerks  and  sheriffs.  They  can  exercise  that  privilege  only  at  intervals  of 
six  months.  The  plaintiff,  in  the  matter  now  before  us,  if  he  had  the 
privilege  accorded  to  clerks  and  sheriffs,  would  seem  to  be  premature  in 
the  exercise  of  it,  for  it  appears  that  scarcely  three  months  have  elapsed 
since  he  rendered  the  services  for  which  he  claims  to  be  paid. 

The  city  (defendant  in  rule)  has  appealed  from  the  judgment,  fixing 
the  compensation  to  proprietors,  and  awarding  to  the  freeholders,  acting  as 
experts,  eighteen  hundred  dollars  for  their  services.  That  allowance 
might,  upon  sufficient  evidence,  be  shown  to  be  excessive,  and  be  liable 
to  reduction.  In  such  an  event,  an  anomalous  state  of  things  might 
arise,  if  the  plaintiff  were  permitted  to  proceed  with  his  execution  to 
recover  a  larger  amount  than  would  be  found  due  him.  Upon  the  whole, 
we  think  the  course  he  is  pursuing  irregular,  and  not  sanctioned  by  law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  order  of  this 
Court  rendered  on  the^dOth  of  April,  1867,  be  made  final,  and  the  writ  of 
prohibition  then  issued  in  this  case,  be  perpetuated. 
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iNo.  1265. — Hezekiah  Posey,  Administrator,  r.  John  Mabtinoley  et  als. 

The  dootrine  in  the  case  of  \^'ainwright.  Administrator,  v.  Bridges,  (ante  page  234)  reaiSrmed. 

APPEAL  from  the  District  Court,  Parish  of  West  Feliciana,  Cooleyy  J. 
OMm  (&  Ledke^  for  plaintiff  and  appellees.     8.  «7!  Pov:eU,  for  def en» 
dants  and  appellants.  - 

Taliaferro,  J.    This  suit  was  brought  to  recover  from  the  defendants  ^ 
the  sum  of  eighteen  hundred  dollars,  evidenced  by  two  promissory  notes^ 
executed  for  the  payment  of  the  price  of  a  slave  purchased  by  one  of  the 
defendants,  at  a  probate  sale  of  property  of  the  succession  of  Margaret 
Posey,  deceased,  in  January,  1863. 

The  defence  is,  a  failure  of  consideration,  arising  from  the  emancipa- 
tion of  slaves  by  the  act  of  the  sovereign  power. 

There  was  judgment  for  plaintiff,  and  defendants  have  appealed.  The 
defendants  have  fully  made  out  their  case. 

For  the  reasons  assigned  by  thid  Court,  in  the  case  of  •  Wainwrighi  v. 
Bridges,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed;  it  is  further  ordered, 
that  there  be  judgment  in  favor  of  the  defendants,  releasing  them  from 
all  obligation  to  pay  the  notes  sued  upon,  the  plaintiff  and  appellee  pay- 
ing costs  in  both  courts. 

Justices  Labauye  and  Ilsley  dissenting,  for  the  reasons  statied  in  the 
dissenting  opinion  of  Wainwrighi  v.  Bridges, 

JoHK  H.  Ilslet, 

Altsbciate  Justice. 
Zenon  Labauve, 

Associate  Justice. 


No.  982. — M.  Berwin  v.  Steamship  Matanzas,  Captain   and   Owners. 

The  Ctril  Courts  of  Lonisiana  are  without  jurisdiction  in  admiralty  and  maritime  oases. 

By  the  jadlciarj  act  of  1789,  chapter  20.  1 9:  Exdiuiee  oriKinal  cognizance  of  all  civil  oauaes  of  adaii- 
raltjr  and  maritime  jurisdiction  is  vested  in  the  District  Courts  of  the  United  States.  **  savinir  to 
suitors  in  all  cases  the  right  of  a  common  law  remedy,  where  the  common  law  it  competent  to 
give  it  " 

The  saving  clause,  in  the  judiciary  act  of  1789.  securing  to  suitors  a  common  law  remedy,  where  tlie 
common  law  is  competent  to  give  it,  does  not  Rive  them  a  remedy  at  common  law,  but  a  coaa- 
mon  law  remedy.  A  proceeding  in  ran  is  a  civil  law  remedy,  and  when  used  in  the  common  law 
courts  is  provided  for  by  statute. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumonl,  J. 
E.  FUleiil,  for  plaintiff.     /.  T.  Taium  and  H.  B.  KeUy,  for  defendant. 

Brief  of  E,  FUleul,  for  plaintiff  and  appellee.         *  *  ♦         The 

defendant  made  a  motion  to  set  aside  the  sequestration,  on  several 
grounds,  the  first  of  which  is:  ''  Because  the  court  has  no  jurisdiction 
in  this  case,  which  is  one  arising  under  the  admiralty  laws  of  the  United 
States,  and  in  which  the  United  States  Courts  have  exclusive  jurisdic- 
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The  defendant,  by  camnlating  other  grounds  with  his  plea  to  jurisdic- 
tion, has  clearly  waived  it  or  rendered  it  unayailable;  he  pleads  in  the 
same  motion  that  the  affidavit  is  insufficient  according  to  the  laws  of 
'  Louisiana,  and  that  the  surety  is  not  such  as  the  law  requires.  Such 
pleas  are  incompatible  with  the  plea  to  the  jurisdiction  of  the  Court  The 
Court  is  bound  to  exercise  its  jurisdiction,  to  act  upon  what  is  the  sub- 
ject-matter presented  for  its  decision,  and,  therefore,  the  plea  to  its  jurist 
diction  is  waived.  See  Code  of  Practice,  Art.  338;  10  L.  B.  228. 
But  let  us  look  into  that  plea. 

A  cardinal  piinciple  in  this  matter  is,  **  that  the  presumption  is  that  a 
eause  is  not  within  the  jurisdiction  of  the  United  States  Court,  until  the 
contrary  appears.  **    Lo^ory  v.  Erwin,  6  B.  B.  192. 

The  State  Courts  have  concurrent  jurisdiction,  and  the  judiciary  act  of 
1789,  while  it  gives  the  Federal  Courts  exclusive  jurisdiction  of  maritime 
eases,  reserves  to  parties  the  right  of  a  common  law  remedy,  when  the 
common  law  is  competent  to  give  it.    Slaie  v.  WaOs,  7  L.  B.  445. 

Bat  this  is  not  a  maritime  case.  The  cause  must  arise  wholly  upon  the 
sea,  and  not  within  the  precincts  of  any  county,  to  give  the  admiralty 
jurisdiction.  If  the  action  be  founded  on  a  matter  done  partly  on  land 
and  partly  on  water,  as  if  a  contract  be  made  on  land  to  be  executed  at 
sea,  or  be  made  at  sea  to  be  executed  on  land,  the  common  law  has  the 
preference,  and  excludes  the  admiralty.     Kent,  vol.  1,  419. 

This  case  of  seamen's  wages,  the  Courts  of  common  law  admit  to  be  of 
admiralty  jurisdiction,  and  this  is  an  exception  in  favor  of  seamen  to  the 
general  rule,  that  the  admiralty  has*  bo  jurisdiction  of  any  matter  arising 
on  land,  though  it  be  of  a  maritime  nature,  as  a  charter  party,  or  a  policy 
of  insurance.    Kent,  vol.  1,  p.  421. 

The  plea  to  the  jurisdiction  of  the  Court  is  clearly  untenable.  A  sim- 
ple examination  of  the  record  will  show  that  the  other  grounds  of  the 
motion  must  share  the  same  fate;  they  rest  on  no  foundation. 

Brief  for  defendant  and  appellants,  *  *  *  The 

Court  erred  in  refusing  to  set  aside  the  sequestration.  It  was  without 
jurisdiction  of  the  case  from  the  beginning.  When  jurisdiction  is  want- 
ing ratione  materioe,  the  Court  is  bound  ex  officio  to  notice  it— Ksonsent  of 
parties  even  cannot  give  jurisdiction  ;  and  the  judgment  of  a  Court 
wanting  in  such  jurisdiction  is  null.  C.  P.  606,  608.  1  N.  S.  200,  703. 
3  N.  S.  136.  14  L.  177.  6  B.  365.  11  B.  77.  Parson's  Mar.  Law,  vol. 
2,  p.  710,  note. 

It  is  apparent,  on  the  face  of  the  record,  that  the  Fifth  District  Court 
of  New  Orleans  was  without  jurisdiction  of  this  action  ratione  matericB, 
for  the  reason  that  it  is  a  case  of  admiralty  and  maritime  jurisdiction,  the 
exclusive  cognizance  of  which  by  the  Constitution  of  the  United  States, 
and  the  laws  of  Congress  passed  in  pursuance  thereof,  is  vested  in  the 
Courts  of  the  General  Government. 

In  the  Constitution  of  the  United  States  it  is  declared,  in  express  terms, 
that  the  jiidicitil  power  of  the  General  Guverumeut   '^ shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction."    Const.  U.  S.  Art.  3  {,  2. 
Benedict's  Adm.  p.  12. 
49 
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By  the  jadiciary  act  of  1789,  ch.  20,  {  9,  "ezolaBive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction  "  is  vested  in 
the  District  Courts  of  the  United  States,  ''saving  to  suitors  in  all  cases 
the  right  of  a  common  law  remedy,  where  the  common  law  is  competent  • 
to  give  it." 

If  this  is  a  cose  of  admiralty  and  maritime  jurisdiction,  and  if  the 
remedy  sought  is  not  one  which  the  common  law  is  competent  to  give,  the 
conclusion  is  inevitable  that  the  State  Court  was  without  jurisdiction. 

This  is  a  case  of  admiralty  and  maritime  jurisdiction.  It  is  an  action 
on  a  contract  of  affreightment. 

"The  primary  and  principal  purpose  of  a  ship  is  transportation  for 
hire,  and  therefore  contracts  of  affreightment  are  of  admiralty  and  mari- 
time jurisdiction. "  Benedict's  Admiralty,  {  28C.  See  also  Conkliug's 
Treatise,  p.  253.  Parson's  Mar.  Law,  vol.  2,  p.  508,  and  note;  Benedict's 
Admiralty,  p.  31. 

The  remedy  sought  in  this  action  is  not  a  common  law  remedy,  if  indeed 
any  remedies  afforded  by  the  Courts  of  Louisiana  in  civil  actions  can  be 
so  denominated.  The  whole  proceeding,  as  it  appears  in  the  record,  is 
utterly  foreign  and  unknown  to  the  common  law  system  of  remedial  jus- 
tice. Nor  is  the  proceeding  one,  which  could  be  had  in  the  Courts  of 
ordinary  civil  jurisdiction,  under  the  etystem  of  jurisprudence  from  which 
that  of  Louisiana  is  mainly  derived. 

"  The  maritime  ordinances  of  France  have  always  been  held  in  deserv- 
edly high  estimation.  Her  wisest  statesmen  and  monarchs  have  all  along, 
through  many  centuries,  given  the  most  profound  attention  to  the  subject 
of  maritime  law;  and  under  the  administration  of  Courts  of  admiralty, 
filled  by  the  ablest  Judges,  a  system  of  maritime  law  has  there  been  built 
up  more  perfectly  than  in  any  other  country. 

*  *  The  jurisdiction  of  the  French  admiralty  has  always  been 
of  the  widest  and  most  salutary  character.  Benedict's  Admiralty,  p.  95, 
f  172.     See  also  {  173,  et  seq, 

"Les  tribunaux  d'amiraute  connaissaiont  exclusivement  entre  toutes 
personnes  de  tout  ce  qui  concemait  la  construction,  les  agrcs  et  apparanx, 
avitaillement  et  equippement,  vente  et  adjudication  des  vaiaseaux,  cbarte- 
parties,  affretements,  etc.,  et  tout  autre  concemant  le  commerce  de  la 
mer."  *  ♦  *  ♦  ♦  '*Ilsetaient 

tribuuaux  privilegies,  ayant  une  competence  exclusive  et  privative,  qu'on 
ne  pouvait  violer,  sous  peine  d*amende.  Du  reste  ils  etaieut  tribunaux 
naturels  et  ordinaires  pour  les  hommes  et  choses  de  la  mer."  Beaussant, 
Code  Maritime,  Tome  1,  p.  10.  See  also  Locre,  Esprit  du  Code  de  Com- 
merce, Livre  4,  tit.  2,  Art.  631-7.     Code  de  Commerce,  681,  633. 

Finally,  the  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Mosrs  Taylor  v.  Hammons,  at  the  December  term,  1866,  have  decided  in  a 
case  entirely  analogous  to  this,  that  the  State  Courts  are  without  juris- 
diction of  a  proceeding  of  this  nature.  A  properly  authenticated  copy 
of  the  opinion  of  the  Court  will  be  furnished  at  the  hearing  of  this  case, 
aud  reference  is  made,  in  this  connection,  to  the  laws  of  the  State  of 
California,  under  which  the  case  of  Hammons  v.  Moses  Taylor  arose. 
Garfield  and  Snyder's  Compiled  Laws  of  the  State  of  California,  J!}  318- 
23,  pp.  577-8.        *        * 
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Taliaferro,  J.  The  plaintiff  sues  upon  a  contract  of  affreightment, 
alleging  that  he  shipped  on  board  the  ship  Matanzas,  at  New  York,  in 
November,  1865,  one  hundred  and  forty-fonr  cases  of  merchandize,  des- 
tined for  Now  Orleans ;  that  there  was  a  failure  on  the  part  of  the  captain 
and  officers  to  deliver  nineteen  of  those  cases  according  to  the  bill  of 
lading.  He  claims  judgment  for  81,741  55,  as  the  value  of  the  lost  mer- 
chandize, with  privilege  on  the  vessel,  and  costs  of  suit,  etc. 

A  writ  of  sequestration  was  taken  out,  under  which  the  vessel  wa 
seized  by  the  sheriff.  The  defendants  released  the  seizure  by  entering 
into  bond. 

An  exception  was  filed  in  the  incipient  stage  of  the  proceedings  to  the 
jurisdiction  of  the  Court,  on  the  ground  that  the  action  being  founded 
upon  a  contract  of  affreightment,  the  case  is  one  exclusively  of  admiralty 
and  maritime  jurisdiction,  and  cognizable  only  by  a  Court  of  the  United 
States.  The  exception  embraced  also  an  objection  to  the  insufficiency  of 
the  affidavit,  and  also  to  the  insufficiency  of  the  bond,  in  the  matter  of 
the  sequestration. 

The  exception  was  overruled,  an  answer  filed,  and  after  trial  had,  the 
Court  rendered  judgment  in  behalf  of  the  plaintiff  for  the  amount  claimed, 
with  judicial  interest  from  judicial  demand,  and  costs  of  suit.  Defen- 
dants have  appealed. 

By  the  Judiciary  act  of  1789,  ch.  20,  {  9,  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction,  is  vested  in  the 
District  Courts  of  the  United  States,  **  saving  to  suitors  in  all  cases  the 
right  of  a  common  law  remedy,  where  the  common  law  is  competent  to 
give  it. " 

A  case  decided  by  the  Supreme  Court  of  the  United  States,  in  Decem- 
ber last  (1866)  **The  steam- vessel,  Moses  Taylor,  plaintiff  in  error,  y, 
Wilson  Hammons,"  is  adverse  to  the  view  formerly  taken  by  many  of  the 
9th  section  of  the  Judiciary  Act  of  1789,  just  referred.  The  Court  say, 
in  the  case  of  the  Moses  Taylor,  that  "  the  contract  for  the  transportation 
of  the  plaintiff  was  a  maritime  contract;  it  related  exclusively  to  a  service 
to  be  performed  on  the  high  seas,  and  pertained  solely  to  the  business  of 
commerce  and  navigation.  There  is  no  distinction  in  principle  between 
»  contract  of  this  character  and  a  contract  for  the  transportation  of  mer- 
chandise. The  Court  said  :  "  The  case  presented,  is  clearly  one  within 
the  admiralty  and  maritime  jurisdiction  of  the  Federal  Courts."  The 
decision  settles  the  point,  that  over  these  cases  the  jurisdiction  of  the 
Federal  Courts  is  exclusive.  In  conclusion,  the  Court  remarked  :  **  The 
case  before  us  is  not  within  the  saving  clause  of  the  ninth  section.  That 
clause  only  saves  to  suitors  **  the  right  of  a  common  law  remedy,  where 
the  common  law  is  competent  to  give  it."  It  is  not  a  remedy  in  the  com- 
mon law  courts  which  is  saved,  but  a  common  law  remedy. 

**A  proceeding  in  rem  is  not  a  remedy  afforded  by  the  common  law;  it  is 
a  proceeding  under  the  civil  law.  When  used  in  the  common  law  courts 
it  is  given  by  statute." 

In  the  case  now  before  this  Court,  the  exception  taken  by  defendants 
must  prevail. 
It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
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the  District  Court  be  annulled,  avoided  and  reversed;  it  is  further  ordered, 
that  the  case  be  remanded  to  the  Court  of  the  first  instance,  with  direc- 
tions to  dismiss  the  action  for  want  of  jurisdiction.  The  plaintiff  and 
appellee  to  pay  all  costs. 

No.  1002. — Peter  Maecy  et  al  v.  Merchants'  Mutual  Ihsubakce  CoIcpaHY. 

The  evidence  of  witneasea,  u  to  what  they  heard  from  or  were  told  by  others,  of  orders  hsTinc  been 
issued,  or  given  by  the  insurgent  military  anthorities,  then  in  possession  of  the  city,  for  the  des^ 
traction  of  property  prior  to.  or  abont  the  time  of  the  loss  of  the  ship  Peltigrew,  was  proper^ 
Admitted  as  part  of  the  rea  gesta. 

In  the  margin  of  the  policy  of  insurance  of  the  steamer  Pettigrew.  the  following  clause  appears: 
"  Warranted  by  the  assured  free  from  all  claim  for  loss  or  damage,  arising  from  or  growing  out  of 
the  collision  of  foreign  powers,  or  of  our  government  with  others."  At  the  time  this  policy  was 
affected,  the  city  of  New  Orleans,  the  domicile  of  the  insurance  company,  was  in  poscearion  of  the 
insurgents,  engaged  in  armed  rebellion  against  the  United  States  Just  prior  to  the  capture  of 
the  city  by  the  Federal  fleet,  the  insurgent  military  commander  ordered  the  burning  of  all  the 
cotton  in  and  about  the  city.  Under  these  ord*-rff  the  ship  Pettigrew  was  destroyed  by  fire:  NHd 
That  the  destruction  by  fire  of  the  ship  Pettigrew,  resulted  from  and  grew  out  of  the  "  colli* 
sion  "  between  the  United  States  and  the  insurgents,  then  in  arms  against  its  authority;  and  the 
loss  oir  damage  growing  out  of  that  collision  was  not  a  peril  insured  against. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
Buchanan  d  Oilmare,  for  plaintiff  and  appellant.  A»  dt  M.  VoorliieSf 
for  defendants  and  appellees. 

BrUf  of  Buchanan  4t  Qilmore,  for  plaintiff  and  appellant.  *  *  The 
question  before  the  Court  is  not  what  ships  were  burned  by  military  order 
on  the  morning  of  the  arrival  of  the  Federal  fleet,  but  whether  the  evi^ 
deuce  in  this  record  shows  that  the  Pettigrew  was  among  the  number  of 
ships  so  destroyed,  and  if  so,  upon  whom  should  the  loss  fall.  Of  coarse 
the  law  makes  it  incumbent  on  the  defendants  to  make  this  proof,  not 
by  assumption  or  inference,  but  by  clear  and  incontrovertible  evidence^ 
Have  they  done  so  ? 

Now,  we  say,  if  the  Pettigrew  was  burned  by  military  order,  where  id 
the  order?  The  written  order?  If  you  cannot  produce  the  written  order 
by  reason  of  its  loss,  as  you  say,  (although  no  proof  of  any  search  or 
effort  to  obtain  it  is  shown)  where  is  the  secondary  proof  ?  The  evidence 
of  those  who  gave  it,  or  of  those  who  saw  and  read  it;  or,  if  verbal,  who 
heard  the  order  given  ?  The  record  is  as  silent  as  the  grave  on  that  snb' 
ject.  The  defence  has  then  entirely  failed  to  show  that  the  Pettigrew 
was  destroyed  by  military  command.  This  being  the  case,  what  has  the 
evidence  of  the  other  eight  witnesses  to  do  with  the  question?  Nothing 
at  alL  Their  testimony  is  irrelevant,  and  as  such  it  was  objected  to  at 
the  trial  in  the  lower  Court,  and  upon  its  being  admitted,  a  bill  of  excep- 
tions was  reserved.  That  bill  of  exceptions  is  now  insisted  upon.  It  ia 
ingeniously  argued  that  the  evidence  forms  part  of  the  res  geatce,  and 
from  it  the  Court  is  to  infer  a  destruction  of  the  Pettigrew  by  military 
order;  and  authorities  are  quoted  in  support  of  the  argument  But  it 
will  be  perceived,  by  an  examination  of  the  authorities,  that  they  fall  far 
short  of  the  mark. 

Take,  for  instance,  the  reference  to  Greenleaf  on  Evidence,  2  108. 
There,  it  is  said,  that  on  the  trial  of  Lord  George  Gordon  for  treason,  th« 
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cry  of  the  mob,  who  accompanied  the  prisoner  on  his  enterprise,  was 
receiyed  in  CTidence  as  forming  part  of  the  res  gesicp,  and  showing  the 
character  of  the  principal  fact. 

Bat  did  the  persons  who  bnrned  the  Pettigrew  accompany  Oeneral 
LoveU  ?  So  far  from  it,  the  witness  who  relates  the  occurrence,  tells  ns 
at  the  same  time,  that  **  there  were  no  military  in  the  yicinity,"  and  that 
*'  I  did  not  see  any  aid  of  General  Lovell  on  that  day  about  the  levee." 
The  other  cases  referred  to  are  equally  inapplicable.  There  the  conver- 
sations bore  directly  upon  the  main  fact,  and  tended  to  illustrate  the 
motives  and  intentions  of  the  actors. 

There  is  then  not  that  connection  between  the  main  fact,  the  burning 
of  the  Pettigrew,  and  the  occurrences  spoken  of  by  the  witnesses  neces- 
sary to  bring  the  evidence  within  the  rule  invoked  by  the  defendants. 

But  as  our  adversary  refers  to  historical  facts  in  connection  with  the 
events  of  that  period,  we  may  likewise  be  permitted  to  assert  that  there 
was  no  order  to  burn  ships. 

There  was  an  order  to  burn  cotton  wherever  found,  whether  on  ship- 
board or  in  the  warehouses.  If  ships  were  burned,  it  was  because  they 
were  loaded  with  cotton,  or  were  supposed  to  have  cotton  on  board. 

The  only  witness  that  speaks  with  positive  knowledge  on  that  subject  is 
Gol.  DeFeriet,  who,  on  his  cross-examination,  says:  *'  The  order  was  to 
burn  the  cotton  either  in  the  presses  or  in  the  harbor.  The  order  was 
special  as  to  cotton,  wherever  it  was.  There  were  no  orders  to  bum  ships 
that  had  no  cotton  on  board.  The  only  ship  I  saw  there  had  a  load  of 
cotton. "  And  again,  on  his  direct  examination :  *  *  The  order  of  General 
Lovell  was  verbal,  to  burn  the  cotton  wherever  it  was.  The  order  of  the 
governor  was  in  writing,  to  the  same  effect  I  have  not  the  written 
order." 

CoL  DeFeriet,  it  will  be  seen,  commanded  the  Second  Louisiana  Regi- 
ment, and  the  order  was  transmitted  to  him.  It  was  his  duty  to  see  it 
executed;  and  of  course  his  evidence  as  to  its  character  or  purport,  is  more 
to  be  relied  upon  than  the  loose,  vague  and  contradictory  statements  of 
subordinate  military  men,  or  of  citizens  who  did  not  see  it,  and  whose 
only  knowledge  of  its  contents  is  derived  from  rumor  or  hearsay.  His  is 
the  only  evidence  on  that  subject  deserving  of  attention. 

There  was  then  no  order  emanating  from  Confederate  or  State  autho- 
rity, to  burn  vessels  generally;  and  the  defendants  have  absolutely  and 
entirely  failed  to  show  any  order,  either  written  or  verbal,  to  bum  the 
Pettigrew.  The  evidence  shows  that  she  was  destroyed  by  persons,  who, 
under  the  circumstances,  and  whatever  may  have  been  their  motives,  must 
be  regarded  as  incendiaries  |  and  the  loss,  being  one  covered  by  the 
policy,  must  be  home  by  the  defendants.  Angell  on  Fire  Insurance,  p. 
165,  JJ 134-8.  *  ♦  * 

Brie/  of  A,  <fe  3f.  VoorhieSf  for  defendants  and  appellees.  *  *  In  the 
first  bill,  objection  is  raised  against  the  admissibility  of  testimony  to 
prove  that  <*the  ship,  S.  E.  Pettigrew,  had  been  burnt  by  order  of  the 
military,  then  in  possession  of  the  city  of  New  Orleans,  to  the  reception 
of  which  the  plaintiff  objected,  on  the  ground  that  the  same  was  irrele- 
vant, and  that  the  destruction  of  the  property  insured  by  third  parties  in 


too  StJPftEME  COtBT  Of  LOtJlSlANA. 

Marcy  et  al  v.  Merchants*  Mutual  Inauranee  Company. 

no  wise  authorized  or  sanctioned  by  the  plaintiff,  was  no  defence  to  the 
action  npon  the  policy.  - 

This  objection  goes  to  the  effect,  and  not  to  the  admissibility  of  the 
testimony;  and,  if  correct  in  law,  defeats  the  special  defence  that  the  loss 
of  the  ship  was  the  resnlt  of  a  war  risk,  which  had  been  reserved  in  the 
policy  of  insurance  as  a  special  warranty,  assumed  by  the  plaintiff  himself. 

The  Court,  therefore,  properly  admitted  the  evidence  to  prove  a  war 
risk,  and  overruled  the  objections  to  its  admissibility. 

The  other  bill  of  exception  is  found  at  page  49  of  the  record. 

The  burden  of  the  complaint  is,  that  the  statements  of  several  wit- 
nefMOB  were  improperly  received, -being  hearsay  declarations  "as  to  what 
they  heard  from  or  were  told  by  others,  of  military  orders  having  been 
issued  or  given  by  the  military  authorities  in  possession  of  the  city  of 
New  Orleans,  for  the  destruction  of  property  prior  to  or  about  the  time 
of  the  loss  of  the  ship  S.  E.  Pettigrew;  and  also  to  all  statements  of  facts 
by  aU  said  witnesses,  or  by  either  of  them,  which  were  not  of  their  own 
personal  and  direct  knowledge,  upon  the  ground  that  such  statements 
were  mere  hearsay,  not  the  least  evidence,  and  too  vague  and  unreliable 
to  serve  the  purposes  of  judicial  investigation,  or  to  control  the  rights  of 
the  parties  to  this  suit. " 

Undoubtedly  some  of  the  witnesses  did  state  what  was  said  on  the 
spot,  where,  and  at  the  time  when  the  Pettigrew  and  other  yessels  were 
being  destroyed  by  Are.  But,  as  the  evidence  was  part  of  the  res  gesice, 
and,  consequently,  not  strictly  hearsay,  the  District  Judge  concluded 
that  the  objection  went  to  the  effect,  and  not  to  the  admissibility  of  the 
testimony. 

It  is  a  historical  fact,  of  which  the  Court  will  take  judicial  cognizance, 
that  the  Federal  fleet  had  passed  Forts  St.  Phillip  and  Jackson  on  the 
25th  day  of  April,  1862,  and  was  on  its  way  up  the  river  to  capture  the 
city  of  New  Orleans,  then  in  the  possession  of  the  Louisiana  State  Gov- 
ernment and  of  the  Confederate  authorities;  and  that  the  latter,  in 
anticipation  of  this  result,  caused  vessels,  boats,  docks  and  cotton  to  be 
fired,  to  prevent  them  (as  was  the  invariable  practice  during  the  war)  from 
falling  into  the  hands  of  the  Federal  fleet  and  army.  It  was  on  this 
occasion  that  the  Pettigrew  was  destroyed  by  fire,  as  well  as  several  other 
ships  or  boats,  some  being  loaded  with  cotton,  while  others  were  empty. 
The  testimony  introduced  by  the  defendant  merely  corroborates  this  fact, 
and  shows  conclusively  that  these  ships  were  destroyed  to  prevent  their 
capture  by  the  Federal  fleet;  that  the  military,  including  State  and  Con- 
federate troops,  were  on  the  spot  managing  this  affair;  that  Gen.  LoTell 
and  staff  were  there,  besides  other  officers  belonging  to  his  command; 
that  there  were  all  along  the  river  excited  assemblages  of  the  people, 
with  whom  at  times  the  military  mixed  promiscuously;  and  finaUy,  (be- 
sides the  fact  shown  that  orders  were  issued  to  perform  this  work)  the 
general  and  his  subordinates  were  present  superintending  the  whole. 
Indeed,  the  Judge  a  quo  knew  something  personally  about  these  occur- 
rences; like  the  Trojan  chief,  he  might  have  said  appropriately:  ** Quorum 
pan  magna  fui,**  tince  he  had  been  officiating  on  that  occasion  in  the 
capacity  of  a  so-called  Confederate  officer,  and  hence,  was  well  prepared 
on  the  trial  below  to  better  appreciate  the  facts. 
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It  was  while  the  ships,  docks,  boats  and  cotton  were  burning,  that  were 
made  the  statements  which  are  objected  to  as  being  hearsay.  These 
statements  were  not  only  contemporaneous  with  the  main  fact  under  con- 
sideration, but  were  so  intimately  connected  with  it  as  to  determine  its 
character.  They  were  part  of  the  res  gestcey  and  cannot  be  severed  from 
.  the  main  fact  As  such  they  are  original  eyidence,  and  form,  an  exception 
to  the  rule  decreeing  the  inadmissibility  of  hearsay  testimony.  See 
Greenleaf  £v.  J  108,  et  sej.;  Marigny  y.  Union  Bank,  5  B.  354;  Locate  v. 
Sejour,  10  R.  444;  Dupei-rier  v.  Daiiierive,  12  An.  664.  *  * 

Taijafebbo,  J.  The  plaintiffs  in  thi^  ease  sue  on  a  contract  of  insq- 
rance.  They  effected  insurance  with  the  defendants  to  the  extent  of 
87,000,  on  their  interest  in  the  ship  S.  E.  Pettigrew,  which  was  valued  in 
the  contract  at  840,000.  The  ship  was  insured  from  27th  of  July  to  27th 
of  August,  1861.  This  insurance  was  renewed  monthly  up  to  M^ch 
27th,  1862,  when  it  was  again  renewed  for  the  period  of  one  month,  ending 
on  the  27th  of  April,  1862.  It  appears  that  on  the  25th  of  April,  two 
days  before  the  policy  expired,  the  ship  was  destroyed  by  fire  in  the  port 
of  New  Orleans.  The  insurers  are  sued  for  indemnity  for  the  loss.  The 
defence  is,  that  the  I'vessel  was  not  lost  by  any  of  the  perils  insi^red 
against,  and  that  the  company  is  not  bound  to  make  good  the  alleged 
loss.  The  defendants  had  judgment  in  their  favor  in  the  Court  below, 
and  the  plaintiffs  prosecute  this  appeal. 

In  the  margin  of  the  policy  of  insurance,  the  following  clause  appear : 
**  Warranted  by  the  assured  free  from  all  claim  for  loss  or  damage  arisinic 
from  or  growing  out  of  the  collision  of  foreign  powers,  or  of  our  govern- 
ment with  others." 

It  is  under  this  condition  of  the  contract,  that  defendant  claims  exempt 
tiou  from  liability.  They  allege,  in  their  answer,  that  the  ship  Pettigrew 
was  destroyed  by  fire  at  the  time  a  fleet  of  vessels  of  war  of  the  United 
States  was  entering  the  port  of  New  Orleans.  That  the  burning  of  the 
vessel  was  by  order  of  the  military  authorities  then  in  possession  of  the 
city,  and  about  to  abandon  it;  that  the  act  was  authorized  by  the  States 
then  at  war  with  the  United  States.  It  will  be  proper  here  to  notice  a 
bill  of  exceptions  taken  by  the  plaintiffs  to  the  admission  of  statements 
made  by  several  witnesses,  as  to  what  they  heard  from  or  were  told  by 
others,  of  orders  having  been  issued  or  given  by  the  military  authorities 
then  in  possession  of  the  city,  for  the  destruction  of  property  prior  to  or 
about  tbe  time  of  the  loss  of  the  ship  Pettigrew. 

The  Court,  we  think,  properly  admitted  the  evidence  as  part  of  the 
res  geslce.  One  of  these  witnesses  (Brown)  testified  that  he  *'  saw  a  mob 
go  on  board  the  Pettigrew,  and  fire  her.  There  was  no  military  in  the 
vicinity.  I  was  on  the  wharf;  the  crowd  said  they  were  going  to  fire  all 
the  ships  at  the  wharves.  They  gave  no  reasons  for  this.  They  fired  one 
of  my  ships. " 

Tobleman,  a  witness,  stated:  "I  was  stationed  at  the  foot  of  Clouet 
street,  as  captain  of  a  company.  I  saw  General  Lovell  with  his  staff. 
He  asked  me  where  w^ere  my  men?  I  answered  they  were  busy  at  work. 
He  told  me,  that  inasmuch  as  the  Federal  fleet  was  coming  up,  to  bum 
all  the  cotton  and  ships  as  soon  as  possible." 
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G.  D.  Feriet,  a  witness,  deposed  that  he  was  colonel  of  the  Second  Loq- 
isiana  Regiment;  that  the  orders  to  born  ships,  and  cotton  in  the  presses, 
were  transmitted  to  him;  that  there  was  an  order  first  from  the  GoYemor 
and  one  from  General  Lovell,  carried  by  an  aide-de-camp.  The  order  waa 
positiye,  to  burn  all  the  cotton  in  the  presses  and  in  the  harbor.  **  The 
order  of  General  Loyell,  to  bom  the  cotton  wherever  it  was,  was  yerbal;'* 
the  order  of  the  Governor  was  in  writing,  to  the  same  effect.  The  testi- 
mony of  many  witnesses  concurs  in  establishing  the  fact  that  at  the  same 
time  the  Pettigrew  was  burned  a  number  of  other  vessels,  and  a  large 
amount  of  cotton  were  burned  at  New  Orleans.  At  that  time  excitement 
and  consternation  pervaded  the  city.  A  fleet  of  United  States  vessels  of 
war  had  passed  the  forts  below,  and  was  advancing  up  the  river.  The 
purpose  of  the  insurgent  officers  about  to  evacuate  the  city,  it  is  satisfac- 
forily  shown,  was  to  destroy  all  the  cotton  in  New  Orleans,  wherever 
found,  whether  in  the  cotton-presses  or  on  shipboard.  It  is  matter  of 
history,  that  at  that  time  it  was  the  policy  of  the  so-called  Confederate 
authorities  to  destroy  cotton  everywhere  within  reach  of  the  United 
States  forces.  That  there  was  an  order  to  burn  ships  that  had  cotton  on 
board,  there  cannot  be  a  remaining  doubt  f  he  evidence,  we  think, 
conclusive,  in  favor  of  the  defendants.  That  the  destruction  by  fire  of 
the  ship  Pettigrew,  resulted  from  and  grew  out  of  the  ''collision"  be- 
tween the  United  States  and  the  insurgent  power  then  in  arms  against  its 
authority,  is  satisfactorily  established.  It  is  plain,  from  the  contract  of 
insurance,  that  "  loss  or  damage  arising  from  or  growing  out  of*  that 
collision,  was  not  a  peril  insured  against. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 

Rehearing  refused. 


No.  996. — ^Mandeville  &  Montgomery  v.  Bank  of  Louisiana. 

PUtntiff  deposited  moneys  in  the  Bank  of  Louisiana.  Tbe  bank  and  all  its  assets  were  afterwarda 
seised,  and  taken  possession  of  by  order  of  the  Oommanding  General  of  the  United  Statea  Amy, 
all  tbe  assets  were  turned  over  by  the  directors  of  the  bank,  including  the  deposit,  to  the  quarter- 
master of  the  department.  Plaintiff,  a  depositor,  brings  suit  against  tho  bank  for  the  amoaat  of 
the  deposits  still  to  his  credit.  The  bank  sets  up  in  defence  that  these  deposits  have  been  B«UMd 
and  taken  possession  of  by  order  of  the  Commanding  General,  and  the  bank  is  not  again  liable  for 
their  payment:  UM— Thai  the  bank,  having  paid  out  all  these  deposits  under  an  authority  they 
had  no  right  to  question  nor  power  to  resist,  they  are  no  longer  liable  to'  pay  them  to  the  depoei- 
tors:  that  obedience  to  the  military  order  was  full  protection  to  the  bank. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantur^  J. 
P,  H.  Morgan  and  /.  H,  Neio,  for  plaintiffs  and  appellants.     Miles 
Taylor y  for  defendant  and  appellee. 

Reporter,— In  order  to  give  a  correct  report  of  this  case,  it  is  necessary 
to  publish  the  written  opinion  of  the  District  Judge,  in  the  case  of  JB. 
W,  Lorr^  Administrator,  v.  The  Bank  of  Louisiana,  No.  17,163,  on  the 
docket,  referred  to  by  the  Supreme  Court  for  their  reasons  for  judgment 
in  this  case.    The  opinion  of  the  Judge  a  quo  is  as  follows : 
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**The  plaiBtifif  in  this  case,  acting  in  the  capacity  of  administrator  of  the 
succession  of  the  late  J.  A.  Simpson,  claims  from  the  Bank  of  Louisiana 
the  sum  of  twenty-six  thousand  six  hundred  and  ten  dollars,  which  he 
shows  had  been  deposited  in  said  bank  to  the  credit  of  the  deceased,  in 
the  years  1861  and  1862. 

*'The  defence  set  up  against  the  demand  is  that  the  bank  is  not  liable  to 
the  plaintiff  for  the  sum  claimed,  or  for  any  part  thereof,  owing  to  the 
fact  that  ^nder  an  order  issued  by  the  Commanding  General  of  this  depart- 
ment on  th«  17th  of  August,  1863,  the  several  banks  and  banking  corpo- 
rations in  this  city  were  required  to  pay  over,  without  delay,  to  CoL  S. 
B.  Holabird,  Chief  Quartermaster,  or  to  such  officer  of  the  quartermaster 
department  as  the  colonel  might  designate,  all  moneys  in  their  possession 
belonging  to  or  standing  upon  their  books  to  the  credit  of  any.  person 
registered  as  an  enemy  of  the  United  States,  or  engaged  in  any  manner 
in  the  military,  naval  or  civil  eervice  of  the  so-called  Confederate  States, 
or  who  shall  have  been  or  may  after  the  issuance  of  the  order,  be  con- 
vlotod  of  rendering  any  aid  or  comfort  to  the  enemies  of  the  United 
States.  And  that  in  compliance  with  said  order,  the  aforesaid  sum  of 
926,610,  then  standing  in  the  books  of  the  bank  to  the  credit  of  the 
deceased,  was  paid  over  to  J.  W.  McClure,  acting  quartermaster,  who  was 
the  officer  delegated  by  Colonel  Holabird,  to  receive  the  moneys  referred 
to  in  the  Commanding  General's  order,  and  who  was  at  the  fi&me  time 
one  of  the  commissioners  in  charge  of  the  effects  of  the  bank,  as  llquida« 
tors  under  military  appointment. 

**  The  facts  of  the  case  are  quite  simple;  they  $xt  hack  as  represented 
by  the  pleadings,  with  this  additional  evidence,  that  J.  A.  Simpson,  who 
died  in  December,  1868,  was,  at  the  time  of  his  d^ath,  between  sixty- 
three  and  sixty-seven  years  of  age,  and  a  resident  of  the  State  of  Alabama, 
to  which  he  had  moved  in  the  early  part  of  1868,  from  the  State  of 
Florida;  that  up  to  th»  day  of  his  death,  he  was  not  employed  in  the 
armies  of  the  so-called  Confederate  States ;  that  he  occupied  no  civil 
position  whatever  under  the  Confederate  Government,  and  that  he  was 
not  known  to  be  otherwise  than  a  loyal  citizen  of  the  United  States. 

''Under  these  state  of  facts,  the  question  to  be  decided  is  this:  Can  the 
bank  be  held  liable  to  the  plaintiff  as  the  administrator  of  Simpson's 
estate  for  the  moneys  which  this  latter  had  to  his  credit  in  the  books  of 
the  bank,  notwithstanding  the  fact  that  the  hank  has  already  paid  over 
these  moneys  to  the  Acting-Quartermaster  McClure,  under  the  military 
order  ? 

"  On  the  part  of  the  plaintiff,  it  is  contended  that  when  the  money  was 
paiil  to  McClare,  tho  relation  in  which  Simpson  and  the  bank  stood 
towards  each  other  was  not  that  of  depositor  and  depositary,  but  simply 
that  of  creditor  and  debtor;  that  the  payment  transferred  no  property  of 
Simpson  to  McClure,  but  turned  over  to  him  the  property  of  the  bank; 
and  hence,  it  is  argued  that  the  bank  did  not  by  the  fact  of  the  payment 
cease  to  be  the  debtor  of  the  plaintiff,  but  still  owes  him,  or  rather  his 
estate  the  amount  claimed,  notwithstanding  the  payment. 

"It  is  evident  that  the  real  position,  in  which  the  contending  parties  stood 
towards  each  other  when  the  payment  was  made  to  McClure  was  that 
50 
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of  creditor  and  debtor.  Upon  this  question  there  can  be  no  reasonable 
doubt;  the  deposit  by  Simpson  with  the  bank,  was  not  a  special  but  an 
ordinary  deposit;  the  bank  had  then  the  right  to  use  his  money;  it  became 
its  own  property,  and  the  bank  became  at  the  moment  of  the  deposit,  the 
debtor  of  Simpson  to  the  extent  of  the  sum  deposited.  That  doctrine  is 
recognized  in  the  cases  of  Maitheus,  Finlay  <6  Co.  v.  Their  CredUorg,  10 
An.  323;  and  Simons  v.  Bean,  10  An.  346,  but,  admitting  the  fact  that 
Simpson  was  the  creditor  of  the  bank  when  McGlure  required  of  the  lat- 
ter a  compliance  with  the  order  of  the  Commanding  Generali  lam  at  a  loss 
to  conceive  by  what  principle  of  law  or  of  equity,  Simpson  could  be  jus- 
tified in  claiming  to  be  still  a  creditor  of  the  bank,  notwithstanding  the 
payment  to  McClure.  The  order  of  the  Major-General,  requiring  the 
banks  and  banking  corporations  in  this  city  to  pay  over  to  the  chief  quar- 
termaster all  moneys  in  their  books,  standing  to  the  credit  of  the  persons 
referred  to  in  the  order,  was,  in  all  respects,  equivalent  to  a  garnishment 
in  the  hand  of  the  banks  of  all  claims  for  money  growing  out  of  deposits 
which  the  parties  named  in  the  order  held  against  the  banks  and  banking 
corporations,  and  all  payments  made  under  the  order  was  compulsory, 
and  must  necessarily  operate  a  dischai'ge  in  favor  of  the  banks  as  would 
a  payment  made  by  a  garnishee  to  a  plaintiff  in  a  regular  garnishment 
process.  What  was  seized  upon,  confiscated  or  sequestrated,  and  taken 
possession  of  by  McGlure  under  the  Major-General's  order,  was  not  the 
identical  moneys  which  had  originally  been  deposited  by  Simpson  with 
the  bank,  and  which  at  the  very  moment  of  the  deposit  became  the  pro- 
perty of  the  bank,  nor  was  it  the  property,  effects  or  moneys  of  the  bank, 
but  the  property  of  Simpson  himself;  that  is,  his  daim  against  the  bank 
for  moneys  deposited. 

'*Henoe,  it  follows  that  his  claim  being  the  thing  confiscated,  and  taken 
by  McClure  from  the  bank,  all  his  rights  under  it  passed  over  to  McGlure 
under  the  order  of  the  Major-General,  and  the  payment  made  to  McOlnre 
must  necessarily  have  released  the  bank. 

''But  it  is  insisted  that  the  order  issued  by  the  Commanding  General  on 
the  17th  August,  1863,  was  unauthorized  by  law;  that  it  did  not  reach 
Simpson,  because  he  was  not  in  the  category  of  those  persons  contem- 
plated by  the  Major-General,  which  is  a  fact  that  could  have  easily  been 
shown  by  the  bank;  that  for  these  reasons  the  bank  should  have  resisted 
the  enforcement  of  the  order,  and  that  its  neglect  to  do  so  has  worked 
upon  the  plaintiff  an  injury  for  which  the  bank  should  be  held  res- 
ponsible. 

''So  far  as  the  legality  of  the  order  is  concerned  is  of  no  consequence 
here,  for  the  bank  had  no  right  to  question  it;  no  more  so  than  it  had 
the  right  to  put  at  issu^  its  propriety,  (Foster  eft  Elam  v.  Milsoe,  2  Peters, 
253,)  but  even  if  it  did  possess  that  right,  it  certainly  had  not  the  power 
to  enforce  the  right,  and  it  cannot,  therefore,  bo  accused  of  neglect  for 
not  dolDg  what  it  had  no  power  or  means  to  do.  Nor  was  it  the  province 
of  the  bank,  or  within  its  power,  to  determine  whether  or  not  the  plain- 
tiff was  effected  by  the  order;  the  determination  of  that  question  was 
evidently  left  with  the  military,  for  they  alone  had  the  means  of  ascer- 
taining the  status  of  every  one.  But,  be  that  as  it  may,  and  conceding 
that  the  bank  may  be  accused  of  gross  negligence  by  the  plaintiff;  that 
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negligence  would  perhaps  authorize  a  judgment  against  it  in  a  suit  for 
damages,  but  certainly  not  in  this  suit  where  no  damages  are  claimed. 

**But,  furthermore,  another  circumstance  in  the  case  strongly  militates 
in  favor  of  the  defendant.  It  is  shown  that  when  McClure  received  the 
amount  of  money  standing  to  the  credit  of  Simpson  in  the  books  of  the 
bank,  the  latter  was  not  under  the  administration  of  the  directors.  A 
commission  of  liquidators,  of  whom  McClure  was  one,  had  taken  posses- 
sion of  it;  these  had  been  appointed  by  the  military,  consequently  their 
act  in  paying  over  the  money  to  McClure  was  not,  properly  speaking, 
the  act  of  the  bank,  but  was  the  act  of  the  military,  for  which  it  is 
neither  just  nor  equitable  that  the  bank  should  be  made  to  suffer." 

Labauve,  J.  The  plaintiffs  claim  of  the  defendant  the  sum  of 
$13,963  64,  which  they  allege  they  had  deposited  in  the  Bank  of  Louisi- 
ana ;  that  the  same  has  never  been  paid  to  them,  although  amicably 
demanded. 

.  The  answer  contains  a  general  denial,  and  further,  that  in  virtue  of 
divers  orders  issued  by  Major-General  Banks,  and  particularly  one  directed 
to  Capt.  T.  M.  McClure,  to  take  possession  of  the  balances  of  persons 
who  left  the  city  on  its  occupation  by  the  Union  troops,  and  have  not 
returned,  and  hold  them  for  the  government,  subject  to  any  just  claims 
that  be  made  against  them,  the  said  sum  of  $13,963  64  was  withdrawn 
from  the  bank  by  said  T.  W.  McClure,  and  that  said  bank  is  not 
responsible. 

The  District  Court  gave  judgment  for  defendant,  and  the  plaintiffs 
appealed. 

There  is  no  dispute  about  the  facts. 

The  Judge  a  quo,  in  giving  judgment,  said: 

•'  This  case  being  identical,  in  every  respect,  with  that  of  E.  W.  Doi-r, 
ExeciUor,  v.  The  Bank  of  Louisiana^  No.  17,163,  of  the  docket  of  tbin 
Court,  the  reasons  assigned  for  a  judgment  in  that  case,  must  apply  to 
this  case." 

We  have  carefully  examined  that  opinion,  which  is  found  in  the 
record,  and  we  fully  concur  with  our  learned  brother  of  the  District  Court, 
and  for  the  reasons  by  him  assigned,  the  judgment  appealed  from  muHt 
be  affirmed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 


It  ih  sufficient,  to  establish  the  forgery  of  a  check  and  the  signature  thereto,  to  show  a  similarity 
between  the  spurious  check  and  the  genuine  one,  such  as  to  create  a  powihiHty  of  fraud. 

The  sutato  of  Louisiana  introduced  no  change  in  the  common  law,  as  to  the  distinctions  in  degrees 
of  insanity;  it  merely  directed  the  action  of  Juries,  in  a  case  where  a  prisoner,  upon  the  general 
issue  of  notguiliy,  was  acquitted  for  that  cstlse. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hoioe,  J. 
W,  W,  Handlin,  for  appellant.     C.  H,  Lmenberg,  for  the  State. 


19    306 
;  46  1484 


Ko.  1394. — State  op  Louisiaiya  v.  J.  L.  Dennett.  iS  2Sl 


48    505 


StPBEHB  COXJItT  OF  LOmSIANA, 


State  of  Louialana  ▼.  Dennett. 


IxsLET,  J.  The  prisoner  was  tried  and  convicted  on  an  information 
for  forgery,  and  sentenced  to  the  penitentiary  for  the  term  of  five  years. 

Several  points  are  relied  on  in  this  Court  for  a  reversal  of  the  verdict 
of  the  jury,  and  the  judgment  of  the  District  Court,  which  are  presented 
in  the  following  order: 

1.  That  the  Court  refused  to  charge  the  jury  that  the  State  must  show 
that  the  checks  charged  to  have  been  forged  by  the  prisoner,  and  the 
signature  thereto  affixed  sufficiently  resemble  the  genuine  checks  and 
signatures  of  Paul  Duyan,  to  deceive  persons  of  ordinary  businese  obser- 
vation, otherwise  it  is  not  a  forgery,  and  the  prisoner  must  be  acquitted. 

The  Court  did  not  err  in  refusing  so  to  charge  the  jury.  In  Rex  t. 
Mary  Mazagora  reported  in  Bussell  and  Byan*s  British  Crown  Cases,  vol. 
1,  page  291,  it  was  decided  by  the  twelve  Judges  of  England,  that  "a  jury 
ought  to  infer  an  intent  to  defraud  the  person  who  would* have  to  pay 
the  instrument  if  it  were  genuine,  although  from  the  manner  of  executing 
the  forgey,  or  from  that  person's  ordinary  caution  it  would  not  be  likely 
to  impose  on  him,  and  although  the  object  was  general  to  defraud  who- 
ever might  take  the  instrument,  and  the  intention  of  defrauding,  in 
particular,  the  person  who  would  have  to  pay  the  instrument  if  genuine, 
did  not  enter  into  the  prisoner's  contemplation." 

If  there  be  at  any  time  a  bare  possibility  of  fraud,  it  is  enough  to  con* 
stitute  the  offence.  Wharton's  American  Criminal  Law,  1846,  page  338, 
United  Slates  v.  Turnei',  7  Peters  132.  Archibald's  Criminal  Pleadings, 
(1840)  346. 

Several  bills  of  exception  were  also  taken  by  the  prisoner's  counsel  to 
the  refusal  of  the  Court  below: 

1.  To  allow  a  paper  marked  L,  purporting  to  be  a  report  of  physicians  to 
show  the  insanity  of  the  prisoner,  to  be  received  as  evidence,  and  also  to 
permit  the  coansel  of  the  prisoner  to  examine  his  client  on  that  point. 

2.  To  admit,  in  evidence,  a  letter  from  a  person  addressed  from  Ports- 
mouth, N.  H.,  in  answer  to  a  letter  from  the  prisoner's  counsel,  in  order 
to  show  the  former  history  of  the  prisoner  and  his  insanity,  and  also  to 
admit  the  evidence  of  the  former  counsel  of  the  prisoner,  to  show  in  the 
opinion  of  one  of  them,  who  was  not  precluded,  the  prisoner  was  insane. 

The  grounds  of  objection  to  this  evidence  are  not  stated  in  the  bill  of 
exception,  except  as  to  the  opinion  of  the  counsel,  which  was  objected  to 
as  hearsay. 

The  Court  did  not  err  in  rejecting  the  evidence  of  the  counsel,  to  prove 
the  opinion  of  his  colleague;  it  was  hearsay.  The  other  matters  raised 
by  the  bills  cannot  be  noticed,  as  no  grounds  arc  stated  in  the  bills  upon 
which  the  evidence  was  excluded. 

3.  To  charge  the  jury  that  they  had  the  power  to  acquit,  if  they  found 
insanity  in  any  degree,  however  slight  it  might  be;  and  that  the  statute 
of  the  State  of  Louisiana  does  not,  as  the  English  law,  make  distinetions 
in  degrees  of  insanity  or  mental  derangement. 

The  Court  did  not  err,  in  refusing  thus  to  charge  the  jury.  The  statute 
of  Louisiana  introduced  no  change  in  the  common  law,  as  to  the  distine- 
tions in  degrees  of  insanity;  it  merely  directed  the  action  of  juries,  in 
case  a  prisoner  upon  the  general  issue  of  not  guilty  acquitted  any  person 
for  that  cause.    B.  S.;  sec.  21. 
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Nor  did  the  Court  in  refusing  to  permit  the  counsel  for  the  accused  to 
hand  his  notes  of  evidence  taken  down  by  him  to  the  jury,  to  be  takea. 
by  it  into  the  jury-room. 

'  And  finally,  the  Court  did  not  err  in  its  refusal  to  arrest  the  judgment 
for  the  reasons  stated  in  the  motion,  viz:  that  the  report  styled  "  inquisi- 
tion" of  larceny,  was  not  allowed  to  go  to  the  jury,  although  made  before 
the  trial,  and  because  the  notes  of  evidence  made  by  the  counsel  were  not 
allowed  to  be  handed  to  the  jury.  These  were  not  legal  grounds  to  be 
urged  in  arrest  of  judgment. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  be 
affirmed. 


No.  1278. — State  of  Louisiana  r.  S.  H.  Kennedy  &  Co. 

The  power  of  Congress  to  regnlate  commerce  with  foreign  nations,  and  the  States  of  the  Union  is 

complete  in  itself,  and  ha«  no  limitations,  other  than  are  presented  by  the  Constitution. 
Under  the  ad  clanae  of  the  10th  aeotion  of  the  Ut  Article  of  the  Federal  Constitution,  the  SUtee  ar« 

without  power  to  impose  any  duty  or  t«x  upon  any  property  imported  into  their  territorial  limits. 

while  the  imported  articles  remain  the  property  of  the  person  sending  them  there  for  sale,  or 

while  it  remains  in  its  original  form  or  packages. 
The  Stste  of  Louisiana  cannot  tax  property  brought  here  from  other  States  of  the  Union,  for  sale  or 

reshipment,  until  it  has  been  mixed  with  and  forms  a  part  of  the  common  mass  of  the  property 

of  the  Bute. 
An  agent  or  commission  merchant  domiciliated  in  this  State,  raceiying  property  on  consignment  from 

another  State  for  sale  on  commission,  cannot  be  taxed  on  the  amount  of  the  gross  sales  made  of 

the  goods  in  their  original  form,  or  packages,  where  he  accounts  to  the  owner  (a  non'resident)  for 

the  price  obtained,  less  his  commissions  for  making  the  sale. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplaniier,  J. 
Andrew  S.  HetTon,  AUorney- General,  for  the  State.     Campbell,  Spqf- 
ford  (§  CampbsU,  and  C.  Roselius,  for  defendants  and  appellees. 

Brie/  of  A,  S,  Herron,  Attorney- General,  for  (he  Slate,  *  *  The 
State  seeks  to  recover  from  defendants  the  sum  of  one-quarter  of  one  per 
cent  on  the  amount  of  their  gross  sales  and  receipts,  as  commission  mer* 
chants  and  vendors  of  produce,  between  the  first  of  July,  1865,  and  first 
of  January,  1866.  The  State  also  claims  twenty  per  cent,  on  the  amount 
of  their  tax,  as  a  penalty  for  their  failure  to  pay  said  tax  according  to 
law. 

The  third  section  of  the  act  of  4th  of  April,  1865,  p.  130,  provides: 
"There  shaU  be  assessed  and  collected  the  sum  of  one-quatter  of  one  per 
cent,  on  the  annual  gross  sales  or  receipts  of  each  and  every  person  pur* 
suing  any  trade,  profession  or  occupation,  whose  annual  receipts  exceed  > 
the  sum  of  two  thousand  dollars.'* 

<<  All  persons  pursuing  any  trade,  profession  or  occupation  within  the 
limits  of  the  city  of  New  Orleans,  shall  render  to  the  auditor  of  public 
accounts,  at  his  office  in  New  Orleans,  within  ten  days  after  the  passage 
of  this  act,  a  statement,  under  oath,  of  all  gross  sales  effected  by  them  or 
receipts  from  the  Ist  day  of  July  to  the  31st  day  of  December,  1866,  and 
shall  pay  into  the  State  treasury  the  amount  of  said  tax  at  the  time  of 
rendering  such  statement.  It  shall  be  the  duty  hereafter  of  each  and 
every  person  liable  for  this  tax  to  render  a  like  statement,  and  mak»  Mt* 
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tlement  within  the  first  ten  days  of  every  qaarter;  and  any  person  failing 
to  comply  with  the  provisions  of  this  act  shall  be  liable  to  a  penalty  of 
twenty  per  cent,  npon  the  amount  of  tax  due,  to  be  collected  in  the  same 
manner  as  other  taxes."    Act  of  1866,  p.  46. 

The  joint  resolution  approved  March  10th,  1866,  Acts  1866,  p.  138, 
extends  the  time  of  payment  provided  for  in  the  above  act  until  the  15th 
of  March,  1866. 

Under  the  legislation  above  referred  to,  the  defendants  are  liable  for 
the  tax  and  damages  claimed  from  them,  unless  it  appear  that  the  act 
imposing  the  tax  is  in  violation  of  the  Constitution  of  the  United  States 
or  of  the  Constitution  of  this  State.  The  defendants  contend  it  is  viola- 
tire  of  both. 

It  is  urged  that  the  act  in  question  is  in  conflict  with:  1st.  The  second 
olanse  of  the  tenth  section  of  the  first  Article  of  the  Constitution  of  the 
United  States,  which  provides  "  that  no  State  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection  laws;  and  the  net 
produce  of  all  duties  and  imposts  laid  by  any  State  on  imports  or  exports 
shall  be  for  the  use  of  the  treasury  of  the  United  States." 

2d.  Also,  with  the  third  clause  of  the  eighth  section  of  the  first  Article, 
which  empowers  Congress  **  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes." 

Does  the  prohibition,  contained  in  the  second  clause  of  the  tenth  sec- 
tion, first  Article,  include  articles  and  merchandize  brought  into  one 
State  from  another  State,  or  does  the  word  "imports"  mean  articles, 
etc.,  brought  into  the  United  States  from  abroad,  from  foreign  countries? 

It  is  submitted  that  this  prohibition  refers  exclusively  to  '*  imports  " 
from  foreign  countries.  Such,  it  is  thought,  is  the  universal  acceptation 
of  the  term,  as  well  as  the  interpretation  placed  upon  it  by  the  highest 
anthority. 

In  the  License  cases,  5  Howard  594,  Mr.  Justice  McLean  says:  "  And 
it  is  supposed  that  the  declaration  '  that  no  State,  without  the  consent  of 
Congrei»8,  shall  lay  any  impost  or  duties  on  imports  or  exports,'  except 
what  may  be  absolutely  necessary  for  executing  its  inspection  laws,  refers 
to  foreign  commerce." 

Again,  he  says:  "  The  word  import,  in  a  commercial  sense,  means  the 
goods  or  other  articles  brought  into  this  country  from  abroad — from 
another  country.  In  this  sense,  an  importer  is  a  person  engaged  in 
foreign  commerce,  and  it  appeal's  that  in  the  acts  of  Congress  which 
regulate  foreign  commerce,  he  is  spoken  of  in  that  light. " 
0  Mr.  Justice  Catron,  in  the  same  case,  says:  '*  Had  the  gin  imported 
been  an  '  import '  from  a  foreign  country,  then  the  license  law  prohibiting 
its  sale  by  the  importer  would  be  void."    5  How.  p.  601. 

Mr.  Justice  Daniel,  same  case,  p.  614,  says:  '*  Imports,  in  a  political 
or  fiscal,  as  well  as  in  common  practical  acceptation,  are,  properly,  com- 
modities brought  in  from  abroad,  which  either  have  not  reached  their 
perfect  investiture  or  their  alternate  destination  as  property  within  the 
jurisdiction  of  the  State,. or  which  still  are  subject  to  the  power  of  the 
government  for  a  fulfillment  of  the  conditions  upon  which  they  have  been 
admitted  to  entrance,"  etc. 
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It  is  evident,  from  a  oareful  examination  of  the  case  of  Andrew  Fierce 
et  al  V.  The  State  0/  Neio  Hampshire,  one  of  the  ** License  cases"  above 
quoted  from,  that  the  Court  must  have  adopted  the  interpretation  here 
contended  for,  as  the  majority  of  the  Court  recognize  the  correctness  of 
the  decision  in  Brown  v.  Maryland,  12  Wheaton  419;  that  a  State  was 
without  Constitutional  power  to  require  a  license  from  an  importer  Ijefore 
ho  was  permitted  to  sell  in  the  original  package;  and  the  facts  in  Pierce 
V.  New  Hampshire  are,  that  Fierce  brought  from  the  State  of  Massachu- 
setts, into  the  State  of  New  Hampshire,  a  barrel  of  gin,  and  sold  it  in  the 
cask  in  which  it  was  brought,  without  the  license  required  by  the  law  of 
New  Hampshire,  certainly  afibrding,  in  every  respect,  a  parallel  case  with 
that  of  Brown  v.  Maryland,  if  the  word  **  imports,"  in  the  clause  of  the 
Constitution,  means  ' 'articles, "  etc. ,  brought  from  one  State  into  another, 
as  well  as  those  brought  into  the  country  from  abroad.  And  yet  the 
Court  sustain  the  law  of  New  Hampshire,  requiring  the  license. 

Mr.  Justice  McLean,  in  the  same  case,  5  Howard,  p.  594,  says:  *'In 
Brown  v.  The  Slate  of  Maryland,  12  Wheaton  4i3,  the  Court  say:  *•  The 
act  of  Maryland  denies  to  the  importer  the  right  of  using  the  privilege 
which  he  has  purchased  from  the  United  States  until  he  has  purchased  it 
from  the  State."  And  it  was  upon  the  ground  that  the  tax  was  aH  addi- 
tional charge  or  impost  upon  the  thing  imported  which  a  State  could  not 
impose,  that  the  above  act  was  held  to  be  unconstitutional. 

But  neither  the  facts  nor  the  reasons  of  that  case  apply  to  a  person 
who  transports  an  article  from  one  State  to  another.  In  some  cases  the 
transportation  is  only  made  a  few  feet  or  rods,  and  generally  it  is  attended 
with  little  risk,  and  no  duty  is  paid  to  the  State  or  Federal  Government. 
And  why  should  property,  when  conveyed  over  a  State  line,  be  exempt 
from  taxation  which  is  common  to  all  other  property  of  the  State? 

If  the  foregoing  opinions  be  considered  correct,  the  prohibition  under 
discussion  does  not  refer  to  goods  and  articles  brought  into  one  State  from 
another. 

McCulloch's  Commercial  Dictionary,  verbis,  importation  and  exporta- 
tion: '*  The  bringing  of  commodities  from  and  sending  them  to  other 
countries. " 

In  support  of  the  proposition  above,  as  well  as  the  basis  of  argument 
on  other  points  in  the  case,  the  following  fundamental  authorities  (which 
of  course  will  only  be  controverted  as  to  their  proper  application)  are 
submitted: 

Art.  10.  Amendments  to  the  Constitution.  *  *The  powers  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States,  respectively,  or  to  the  people."  A  cardinal  prin- 
ciple now  invoked  as  a  good  starting  point  in  the  investigation  of  all 
questions  of  conflict  between  the  action  of  States  and  the  Federal  Con- 
stitution, and  to  the  same  purport  is  the  interpretation  found  in  the  32d 
number  of  the  Federalist. 

**An  active  consolidation  of  the  States  into  one  complete  national 
sovereignty,  would  imply  an  entire  subordination  of  the  parts,  and  what- 
ever powers  might  remain  in  them  would  be  altggether  dependent  on  the 
general  will.  But  as  the  plan  of  the  convention  aims  only  at  a  partial 
union  or  consolidation,  the  State  governments  would  clearly  retain  all  the 
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rights  of  sovereignty  which  they  before  had,  and  which  were  not  by  that 
&ct  exclusively  delegated  to  the  United  States.  This  exclusive  delega- 
tion, or  rather  this  alienation  of  State  sovereighty,  would  only  exist  in 
three  cases:  where  the  Constitution  in  express  terms  granted  an  exclnsiTO 
authority  to  the  Union;  where  it  granted  in  one  instance  an  authority  to 
the  Union;  and,  in  another,  prohibited  the  States  from  exercising  the 
like  authority;  and  where  it  granted  an  authority  to  the  Union,  to  which 
a  similar  authority  in  the  States  would  be  absolutely  and  totally 
contradictory  and  repugnant  I  use  these  terms  to  distinguish  this  last  case 
from  another  which  might  appear  to  resemble  it,  but  which  would  in  fact 
be  essentially  different.  I  mean  where  the  exercise  of  a  concurrent  jui-is- 
diction  might  be  productive  of  occasional  interferences  in  the  policy  of 
any  branch  of  administration,  but  would  not  imply  any  direct  contradic- 
tion or  repugnancy  in  point  of  constitutional, authority."        *        * 

**  A  case  which  may,  perhaps,  be  thought  to  resemble  the  latter,  but 
which  is  in  fact  widely  different,  affects  the  question  immediately  under 
consideration.  I  mean  the  power  of  imposing  taxes  on  aU  articles  other 
than  exports  and  imports.  This,  I  contend,  is  manifestly  a  concurrent 
and  co-equal  authority  in  the  United  States,  and  in  the  individual  Statea. 
There  is  plainly  no  expression  in  the  granting  clause  which  makes  that 
power  exclusive  in  the  Union.  There  is  no  independent  clause  or  sen- 
tence which  prohibits  the  States  from  exercising  it;  so  far  is  this  from 
being  the  case,  that  a  plain  and  conclusive  argument  to  the  contrary  is 
deducible  from  the  restraint  laid  upon  the  States  in  relation  to  duties  on 
imports  and  exports.  This  restriction  implies  an  admission,  that  if  it 
were  not  inserted  the  States  would  possess  the  power  it  excludes;  and  it 
implies  a  further  admission  that  as  to  all  other  taxes,  the  authority  of  the 
States  remains  undiminished,"  etc, 

If  goods  sold  by  defendants  are  not  "imports"  from  abroad — from 
another  country — they  are  liable  to  taxation  by  the  State,  unless  that  tax- 
ation is  in  conflict  with  the  clause  of  the  Constitution,  empowering 
Congress  **  to  regulate  commerce  with  foreign  States,  and  among  the 
several  States,"  etc. 

Is  the  tax,  under  the  Act  of  1865,  a  regulation  of  commerce  among  the 
States,  or  between  this  State  and  another,  or  other  States?  In  what 
respect  is  it  so?  The  act  appears  to  be  simply  and  purely  a  tax  on  the 
gross  sales  or  receipts  made  by  persons  in  the  State,  without  diFcrimina- 
tion  or  distinction  as  to  what  they  sell  or  where  the  goods  are  brought 
from,  whether  they  were  manufactured  or  produced  in  Louisiana,  or 
elsewhere.  No  discrimination  is  made  against  goods  or  articles  from 
other  States;  none  in  favor  of  State  productions;  no  impost  or  other 
duties  are  charged  on  goods  from  other  States  before  they  are  allowed  to 
come  into  the  State,  or  before  they  can  be  sold;  no  license  is  exacted  from 
the  seller  (by  the  act  in  question)  before  he  is  allowed  to  sell;  he  is  not 
compelled  to  sell;  his  goods  are  not  taxed  while  in  his  hands,  and  before 
sale.  In  every  respect,  goods  and  articles  brouprht  into  the  State  from 
another  State,  and  sold  here,  are  treated  exactly  as  goods  or  articles 
raised  or  manufactured  in  the  State  are.  There  is  no  attempt  in  the  act  to 
regulate  cc»mmerce,  directly  or  indirectly.  It  is  simply  a  legitimate  exer- 
cise of  the  taxing  power. 
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How  is  this  power  restricted  in  the  States  by  the  Constitution  of  the 
United  States.  It  is  limited  by  the  clause  we  have  hereinbefore  consid- 
ered, prohibiting  the  States  from  laying  duties  on  imports  or  exports, 
and  as  to  tonnage. 

A  State  is  also  prohibited  from  taxing  the  means  or  instruments  which 
toe  employed  by  Congress  to  carry  into  execution  powers  conferred  on 
that  body  by  the  Constitution.  Beyond  this  it  is  thought,  under  a  proper 
construction,  according  to  the  fundamental  authorities  above  quoted, 
there  is  no  constitutional  restriction  upon  the  sovereign  powers  of  the 
State  to  tax  everything  which  exists  by  its  own  authority,  or  is  introduced 
by  its  permission. 

In  support  of  the  foregoing  proposition,  the  following  authorities  are 
quoted: 

"It  may  be  objected'  to  this  definition,  that  the  power  of  taxation  is 
not  confined  to  the  people  and  property  of  a  State.  It  may  be  exercised 
on  every  object  brought  within  its  jurisdiction.  This  is  true.  But  to 
what  source  do  we  trace  the  right  ?  It  is  obvious  that  it  is  an  incident  of 
liovereignty,  and  is  co-extensive  with  that  to  which  it  is  an  incident.  All 
subjects  over  which  the  sovereign  power  of  a  State  extends,  are  objects 
of  taxation;  but  those  over  which  it  does  not  extend  are,  upon  the 
soundest  principles,  exempt  from  taxation.  This  proposition  maybe 
almost  pronounced  self-evident. " 

"The  sovereignty  of  a  State  extends  to  everything  whiclj  exists  by  its 
own  authority,  or  is  introduced  by  its  permission;  but  does  it  extend  to 
those  means  which  are  employed  by  Congress  to  carry  into  execution 
powers  conferred  on  that  body  by  the  people  of  the  United  States?  We 
think  it  demonstrable  that  it  does  not,'*  etc. 

Chief  Justice  Marshall's  opinion  of  the  Court  in  McCuUough  v.  Slate  of 
Maryland,  4  N.  429. 

In  this  case  it  is  decided  that  a  State  tax  on  the  operations  of  the  Bank 
of  the  United  States,  is  unconstitutional.  One  of  the  restrictions  upon 
the  power  of  the  States  is  shown  in  the  decision,  but  the  reasoning  of  the 
Chief  Justice  demonstrates  the  correctness  of  the  position,  that  the 
power  is  plenary  and  general,  and  that  the  restrictions  are  exceptional, 
and  of  course  must  clearly  appear  to  be  recognized. 

"The  power  of  legislation,  and  consequently  of  taxation,  operates  on 
all  the  persons  and  property  belonging  to  the  body  politic. 

*•  This  is  an  original  principle  which  has  its  foundation  in  society  itself. 
It  is  granted  by  all  for  the  benefit  of  all.  It  resides  in  government  as  a 
|j:irt  of  itself,  and  need  not  be  reserved  when  property  of  any  description, 
or  the  right  to  use  it  in  any  manner,  is  granted  to  individuals  or  corporate 
•bodies.  However  absolute  the  right  of  an  individual  may  be,  it  is  still  in 
the  nature  of  that  right  that  it  must  bear  a  portion  of  the  public  burdens, 
and  that  portion  must  be  determined  by  the  Legislature.  This  vital 
power  may  be  abused,  but  the  Constitution  of  the  United  States  was  not 
intended  to  furnish  ithe  corrective  for  every  abuse  of  power  which  may 
be  committed  by  the  State  governments.  The  interest,  wisdom  and  jus- 
tice of  the  representative  body,  and  its  relations  with  its  constituents, 
f  Ornish  the  only  seciyijty,  where  there  is  no  express  contract  against 
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nnjost  and  excessive  taxation,  as  well  as  against  unwise  legislation  gene- 
rally. "  Chief  Justioe  MarshalFs  opinion  of  the  Court  in  Providence  Bank 
Y.  Billings,  4  Peters,  p.  563. 

Again,  in  the  same  case,  the  Chief  Justice  says: 

"  That  the  taxing  power  is  of  vital  importance;  that  it  is  essential  to 
the  existence  of  government,  are  truths  which  it  cannot  be  necessary  to 
reafSrm.  They  are  acknowledged  and  asserted  by  all .  It  would  seem 
that  the  relinquishment  of  such  a  power  is  never  to  be  assumed.  **  *  * 
"  But  as  the  whole  community  is  interested  in  retaining  it  undiminished, 
ihat  community  has  a  right  to  insist  that  its  abandonment  ought  not  to 
be  presumed,  in  a  case  in  which  the  deliberate  purpose  of  the  State  to 
abftudon  it  does  not  appear.'* 

The  License  cases,  5  Howard,  p.  573,  already  quoted  from,  are  again 
referred  to,  and  an  extract  from  the  opinion  of  McLean,  J.  subjoined: 

'  *  The  owner  of  the  property  who  purchased  it  in  Massachusetts,  and 
transported  it  to  New  Hampshire,  is  not  an  importer  in  the  sense  in  which 
that  term  is  used  in  Brown  v.  Maryland,  And  there  is  nothing  in  the 
general  reasoning  of  that  case,  or  in  the  facts,  which  can  bring  into  doubt 
the  constitutionality  of  the  New  Hampshire  law. " 

'/  If  the  mere  conveyance  of  property  from  one  State  to  another  shall 
exempt  it  from  taxation,  and  from  general  State  regulation,  it  will  not  be 
difficult  to  avoid  the  police  laws  of  any  State,  especially  by  those  who 
live  at  or  near  the  boundary.  If  this  tax  had  been  laid  on  the  property 
as  an  import  into  the  State,  the  law  would  have  been  repugnant  to  the 
Qonst^tution.  It  would  have  been  a  regulation  of  commerce  among  the 
States,  which  has  been  exclusively  given  to  Congress.  One  of  the  objects 
in  adopting  the  Constitution  was  to  regulate  this  commerce,  and  to  pre- 
yent  the  States  from  imposing  a  tax  on  the  commerce  of  each  other.  If 
this  power  has  not  been  delegated  to  Congress,  it  is  still  retained  by  the 
States,  and  may  be  exercised  at  their  discretion,  as  before  the  adoption 
of  the  Constitution.  For,  if  it  be  a  reserved  power.  Congress  can  neither 
abridge  nor  abolish  it.  But  this  barrel  of  gin,  like  all  other  property 
within  the  State  of  New  Hampshire,  was  liable  to  taxation  by  the  State. 
It  comes  under  the  general  regulation,  and  cannot  be  sold  without  a 
license.  The  right  of  an  importer  of  foreigh  spirits  to  sell  in  the  caak, 
without  a  license,  does  not  attach  to  the  plaintiffs  in  error  on  account  of 
their  having  transported  this  property  from  Massachusetts  to  New 
Hampshire." 

This  is  the  opinion  of  one  of  the  Judges,  believing,  as  defendant's 
counsel  in  this  case  do,  that  the  power  to  regulate  commerce  among  the 
States  has  been  exclusively  given  to  Congress.  His  opinion  is  clear,  that 
the  levying  a  tax  on  articles  sold  in  the  original  package  by  the  person 
bringing  them  into  one  State  from  another,  is  not  a  regulation  of  com- 
merce among  the  States,  and  this,  too,  where  the  tax  is  by  way  of  license 
before  sale,  a  stronger  case  than  the  one  before  you,  where  the  tax  is  only 
levied  after  sale. 

In  Gibbons  v.  Ogden,  9  Wheaton,  p.  201,  Marshall,  C.  J.  in  delivering 
the  opinion  of  the  Court,  says: 

<<  We  must  first  determine  whether  the  act  of  laying  duties  or  imposU 
on  imports  or  exports  is  considered  in  the  Constitution  as  a  branch  of  the 
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taxing  power,  or  of  the  power  to  regulate  commerce.  "We  think  it  very 
dear  that  it  is  considered  as  a  branch  of  the  taxing  power.  It  is  so 
treated  in  the  first  clause  of  the  8th  section,  '  Oongi-ess  shall  have  power 
to  lay  and  collect  taxes,  duties,  imposts  and  excises',  and,  before  com- 
merce is  mentioned,  the  rule  by  which  the  exercise  of  this  power  must  be 
governed  is  declared.  It  is  that  all  duties,  imposts  and  excises  shall  be 
uniform.  In  a  separate  clause  of  the  enumeration  the  power  to  regulate 
commerce  is  given,  as  being  entirely  distinct  from  the  right  to  levy  taxes 
and  imposts,  and  as  being  a  new  power  not  before  conferred.  The  Con- 
stitution then  considers  these  powers  as  substantive,  and  distinct  from 
each  other;  and  so  places  them  in  the  enumeration  it  contains.  Tbe 
power  of  imposing  duties  on  imports,  is  classed  with  the  power  to  levy 
taxes,  and  that  seems  to  be  its  natural  place.  But  the  power  to  levy  taxes 
could  never  be  considered  as  abridging  the  right  of  the  State  on  that  sub- 
ject; and  they  might,  consequently,  hltve  exercised  it  by  levying  duties 
on  imports  or  exports,  had  the  Constitution  contained  no  prohibition  on 
this  subject.  The  prohibition,  then,  is  an  exception  from  the  acknowl- 
edged power  of  the  States  to  levy  taxes,  not  from  the  questionable  power 
to  regulate  commerce." 

If  this  able  commentary  be  correct,  the  deduction  irresistibly  drawn 
from  it  is,  even  if  the  power  in  Congress  to  regulate  commerce  is  exclu- 
sive, that  the  only  restriction  upon  the  taxing  power  of  the  State  is  found 
in  the  prohibition  contained  in  the  clause  relative  to  "imports  and 
exports;"  they  being,  as  contended  above,  articles  brought  in  from  foreign 
countries,  the  power  to  regulate  commerce  embracing  no  prohibition, 
consequently  there  is  no  prohibition  against  taxing  articles  brought  into 
one  State  from  another. 

Mr.  Justice  Taney,  in  the  Passenger  cases,  7  Howard,  480,  after  endors- 
ing and  aflSrming  the  above  doctrine  very  fully,  says: 

•*  I  may,  therefore,  safely  assume  that  according  to  the  true  construction 
of  the  Constitution,  the  power  granted  to  Congress  to  regulate  commerce 
did  not,  in  any  degree,  abridge  tbe  power  of  taxation  in  tbe  States;  and 
that  they  would  at  this  day  have  the  right  to  tax  the  merchandise  brought 
into  their  ports  and  harbors  by  the  authority,  and  under  the  regulations 
of  Congress,  had  they  not  been  expressly  prohibited. 

**  They  are  expressly  prohibited  from  laying  any  duty  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing  their 
inspection  laws,  and  also  from  laying  any  tonnage  duty.  So  far,  their 
taxing  power  over  commerce  is  restrained,  but  no  further.  They  retain 
all  the  rest,  and  if  the  money  demanded  is  a  tax  upon  commerce,  or  the 
instrument  or  vehicle  of  commerce,  it  furnishes  no  objection  to  it  unless 
it  is  a  duty  on  imports  or  a  tonnage  duty,  for  these  alone  are  forbidden. " 

Justice  Woodbury,  in  Passenger  cases,  7  H.  531:  **  The  power  of  taxa- 
tion generally,  in  all  independent  States,  is  unlimited  as  to  persons  and 
things,  except  as  they  may  have  been  pleased,  by  contract  or  otherwise, 
to  restrict  themselves.  Snch  a  power,  likewise,  is  one  of  the  most  indis- 
pensable to  their  welfare,  and  even  their  existence.  *  *  * 
But  in  all  cases  of  doubt,  the  leaning  may  well  be  towards  the  States,  as 
the  General  Government  has  ample  means,  ordinarily,  by  taxing  imports, 
and  the  States  limited  means,  after  parting  with  that  great  and  vastly 
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iacreased  source  of  revenue  connected  with  imports.  The  States  majr* 
therefore,  and  do  frequently  tax  everything  but  exports,  imports  and 
•tonnage  as  such .  They  daily  tax  things  connected  with  foreign  commerce 
'as  well  as  domestic  trade.  They  can  tax  the  timber,  cordage  and  iron,  of 
which  the  vessels  for  foreign  trade  are  made;  tax  their  cargoes  to  their 
owners  as  stock  in  trade;  tax  the  vessels  as  property,  and  tax  the  owners 
and  crew  per  head  for  their  polls.  Their  power,  in  this  respect,  travels 
over  water  as  well  as  land,  if  only  within  their  territorial  limits." 

Mr.  Justice  McLsau,  rendering  the  opinion  of  the  Court,  in  Nathan  v. 
Ijouuiana,  8  H,  82,  says: 

''The  taxing  power  of  a  State  is  one  of  its  attributes  of  sovereignty, 
and  where  there  has  been  no  compact  with  the  Federal  Government,  or 
cession  of  jurisdiction  for  the  purposes  specified  in  the  Constitution, 
this  power  reaches  all  the  property  and  business  within  the  State,  which 
are  not  properly  denominated  the  ♦means  of  the  General  Government; 
and,  as  laid  down  by  this  Court,  it  may  be  exercised  at  the  discretion  of 
the  States.  The  only  restraint  is  found  in  the  responsibility  of  the  mem- 
bers of  the  Legislature  to  their  constituents.  If  this  power  of  taxation 
by  a  State,  within  its  jurisdiction,  may  be  restricted  beyond  the  limita- 
tion stated,  on  the  ground  that  the  tax  may  have  some  indirect  bearing 
on  foreign  commerce,  the  resources  of  a  State  may  be  thereby  essentially 
impaired.  But  State  power  does  not  rest  on  a  basis  so  undefinable. 
Whatever  exists  within  its  territorial  limits  in  the  form  of  property,  real 
or  personal,  with  the  exceptions  stated,  is  subject  to  its  laws,  and  also  the 
numberless  enterprises  in  which  its  citizens  may  be  engaged.  These  are 
subjects  of  State  regulation  and  State  taxation,  and  there  is  no  Federal 
power,  under  the  Constitution,  which  can  impair  this  exercise  of  State 
sovereignty." 

The  extract  below,  from  a  decision  of  our  own  Supreme  Court,  is  alao 
in  point: 

**  We  cannot  conceive  that  a  question  can  arise  (in  the  case  before  the 
Court)  under  the  Article  of  the  Constitution  quoted.  All  taxation  npon 
property  within  one  State  may  remotely  affect  commerce  with  a  sister 
State.  Thus,  a  tax  upon  stores  may  increase  the  price  of  merchandise 
brought  here  by  merchants  from  abroad;  a  tax  npon  warehouses,  the 
price  of  the  storage  from  the  Western  States,  and  a  tax  npon  our  markets 
may  enhance  the  price,  or  perhaps  curtail  the  quantity  of  supplies  brought 
to  them.  Yet  these  taxes  have  never  been  questioned.  It  is  only  when 
a  regulation  of  commerce  by  a  State  directly  affects  commerce  with  a 
sister  State,  that  a  question  can  arise  whether  the  grant  to  Congress  to 
regulate  commerce  between  the  States  is  exclusive."  Preston,  J.,  opinion 
of  the  Court  in  Union  Towboat  Company  v.  Bordelon. 

It  is  thought  the  foregoing  authorities  establish  clearly  that  the  tax 
on  gross  sales  or  receipts  is  simply  a  legitimate  exercise  of  the  taxing 
power,  and  in  no  manner  a  regulation  of  commerce;  nor  is  it  even  an 
indirect  interference  with  the  regulation  of  commerce. 

However,  even  if  the  tax  in  question  should  be  considered  a  regulation 
of  commerce  between  the  States,  it  is  contended  it  would  not  thereby  be 
repugnant  to  the  Federal  Constitution. 

It  is  thought  that,  although  the  doctrine  that  the  ''power  to  regulate 
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commerce,"  etc.,  is  au  exclasive  one  in  Congress,  has  occasionally  found 
earnest  and  able  advocates,  the  great  weight  of  aathoritj  is  arrayed 
against  any  such  construction. 

It  will  be  found,  it  is  thought,  that  many  of  the  opinions  relied  on  by 
connsel,  in  support  of  the  proposition,  when  closely  examined,  are  far 
from  sustaining  it. 

First.  The  case  of  Brown  v.  Slate  of  Maryland,  from  which  counsel 
quote  very  fully,  and  of  which  they  say:  *'  The  extracts  we  have  made 
from  the  opinion  of  the  Supreme  Court,  in  the  important  and  leadii^ 
case  of  Brown  v.  Maryland^  and  the  fullness  of  the  opinion  itself,  would 
seem  to  render  it  a  work  of  supererogation  to  add  more,"  will  be  found 
not  to  decide  the  question  now  before  this  Court. 

Extracts  are  subjoined,  showing  the  opinions  of  Justices  of  the  Supreme 
Court,  as  to  what  was  decided  by  the  Court  in  the  above  case: 

Chief  Justice  Taney,  after  a  very  full  and  cordial  endorsement  and 
approval  of  the  doctrine  sanctioned  by  the  Court,  in  Brown  v.  Maryland^ 
says,  in  the  License  cases,  5  Howard,  p.  678:  "The  present  case,  how- 
ever, differs  from  Brown  v.  The  State  of  Maryland^  in  this— that  the  former 
was  one  arising  out  of  commerce  with  foreign  nations  which  Congress  had 
regulated  by  law — whereas  the  present  is  a  case  of  commerce  between 
two  States,  in  which  Congress  has  not  exercised  its  power." 

Mr.  Justice  McLean,  same  case,  p.  694,  after  quoting  from  Brown  v. 
itfary/ancf,  the  words:  '*  It  may  be  proper  to  add  that  we  suppose  the 
principles  laid  down  in  this  case  to  apply  equally  to  importations  from  a 
sister  State."  '*  This  remark  of  the  Court  was  incidental  to  the  question 
before  it,  and  the  point  was  not  necessarily  involved  in  the  decision. 
Whilst  the  remark  cannot  fail  to  be  considered  with  the  greatest  respect, 
coming,  as  it  did,  from  a  most  learned  and  eminent  Chief  Justice,  yet  it 
cannot  be  received  as  autfiority.  It  must  have  been  made  with  less  conside- 
ration than  the  other  points  ruled  in  that  important  case." 

In  another  place,  same  decision,  he  says,  speaking  of  Brown  v.  Mary- 
land: ''But  neither  the  facts  nor  the  reasons  of  that  case  apply  to  a 
person  who  transports  an  article  from  one  State  to  another." 

Mr.  Justice  Catron,  after  stating  his  opinion  as  to  what  was  decided  in 
Brown  v.  Maryland,  says:  ''  Neither  of  these  cases  touch  the  question  of 
exclusive  power,  nor  do  I  suppose  it  was  intended  by  the  writer  of  the 
opinion  to  approach  that  question,  as  he  studiously  guarded  the  opinion 
in  the  leading  case  of  Gibbons  v.  Ogden,  against  such  an  inference,  and 
professedly,  followed  the  doctrines  there  laid  down  in  Brown  v.  The  State 
of  Maryland.'^    License  cases,  5  Howard,  p.  604. 

In  the  same  case,  p.  618,  Mr.  Justice  Nelson  concurred  in  the  foregoing 
opinions  of  the  Chief  Justice,  and  Mr.  Justice  Catron,  Mr.  Justice  Daniel 
in  the  same  case  concurs,  but  goes  further  than  the  other  Judges,  not 
even  recognizing  the  correctness  of  the  decision  in  Brown  v.  Maryland^ 
on  the  points  therein  decided  as  to  foreign  imports,  and  as  to  the  regu- 
lation of  foreign  commerce.     6  Howard,  p.  612. 

These  opinions,  it  is  submitted,  show: 

1st.  That  the  question  as  to  the  exclusiveness  of  the  power  in  Congress 
to  regulate  commerce  is  not  affirmed  in  Brown  v.  Maryland^  and 

2d.  In  the  License  cases  themselves,  it  is  decided  that  such  power  is  not 
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exolosive,  and  that  too,  ou  a  state  of  facts  very  similar  to  those  of  the 
oajse  before  yon.  The  only  difference  being  in  favor  of  the  present  case, 
where  no  tax  is  levied  until  after  actual  sale,  while  in  the  other,  the  tax 
or  lioense  was  required  to  be  paid  before  sale. 

2.  The  case  of  Gibbons  v.  Ogden,  9  W.  200,  one  relied  on  by  the  advo- 
cates of  the  exclnsive-power  doctrine,  as  sustaining  their  views,  still  less, 
if  possible,  than  Brown  v.  Maryland,  affirms  that  doctrine. 

I  quote  from  the  opinion  of  the  Court,  in  the  above  case:  ••In  dis- 
cussing the  question,  whether  this  power  is  still  in  the  States,  in  the  case 
under  consideration,  we  may  dismiss  from  it  the  inquiry,  whether  it  i« 
surrendered  by  the  mere  grant  to  Congress,  or  is  retained  until  Congress 
shall  exercise  the  power.  We  may  dismiss  that  inquiry,  becauso  it  ha.s 
been  exercised,  and  the  regulations  which  Congress  deemed  it  proper  to 
make  are  now  in  full  operation.  The  sole  question  is,  can  a  State  regu- 
late commerce  with  foreign  nations,  and  among  the  States,  while  Congress 
is  regulating  it."  Instead  of  this  case  deciding  the  power  in  Congress  to 
regulate  commerce  to  be  exclusive,  the  opinion,  in  very  positive  terms, 
asserts  that  it  dismisses  from  the  case  the  inquiry  into  that  question. 

In  speaking  of  Gibbons  v.  Ogdeti,  after  quoting  from  the  case  of  WiUon 
etalY,  Blackbird  Creek  Marsh  Co. ,  Mr.  Justice  Catron  says:  **  In  the  case 
of  Neic  York  v.  Miln,  Mr.  Justice  Thompson  and  Mr.  Justice  Story 
differed  entirely  as  to  what  the  language  employed  in  the  opinion  in 
Gibbons  V.  Ogden  meant,  in  regard  to  the  true  exposition  of  the  Constitu- 
tion; one  contending  that  the  language  used  had  reference  to  the  power 
of  Congress,  and  to  a  case  where  it  had  been  fully  exercised;  the  other, 
insisting  that  the  opinion  maintained  the  exclusive  power  in  Congress  to 
regulate  commerce,  and  that  the  States  had  no  authority  to  legislate,  bnt 
were  altogether  excluded  from  interfering.  This  was  Mr.  Justice  Story '.s 
opinion.  I  think  it  must  be  admitted  that  Chief  Justice  Marshall  under- 
stood himself  as  Mr.  Justice  Thompson  understood  him,  otherwise  he 
could  not  have  held  as  he  did  in  the  last  case,  in  1829,  of  Wilson  v.  Th^ 
Blackbird  Creek  Marsh  Co.  And  as  this  case  was  an  adjudication  on  tlio 
precise  question,  whether  the  Constitution  of  the  United  States,  in  itself, 
extinguished  the  powers  of  the  States  to  interfere  with  navigation  on 
tide-water,  and  as  it  was  adjudged  in  the  case  of  Gibbons  v.  Ogden,  that 
the  powers  to  regulate  commerce  included  navigation  as  fully  as  if  the 
clause  expressed  it  in  terms,  it  is  difficult  to  say  that  this  case  does  not 
settle  the  question  favorably  to  the  exercise  of  jurisdiction  on  the  part  of 
the  States,  until  Congress  shall  act  on  the  same  subject,  and  suspend  the 
State  law  in  its  operation.     License  cases,  5  Howard,  p.  605. 

Mr.  Justice  Daniel,  in  Passenger  cases,  7  Howard,  p.  500,  says:  •*  Aa 
the  case  of  Gibbons  v.  Ogden  has  been  much  relied  on  in  the  argument  of 
these  cases,  and  is  constantly  appealed  to  as  the  authoritative  assertion  of 
the  principle  of  exclusiveness  in  the  power  of  Congress  to  regulate  com- 
merce, it  is  proper  here  to  inquire  how  far  the  decision  of  Gibbcms  v. 
Ogden  affirms  this  principle  so  often  and  so  confidently  ascribed  to  it;  and 
after  all  that  has  been  said  on  this  subject,  it  may  be  matter  of  surprise 
to  learn  that  the  Court,  in  the  decision  above  mentioned,  so  far  from 
affirming  that  principle,  emphatically  disclaims  all  intention  to  pass  upon 
it,"  and  much  more  to  the  same  effect. 
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Oibbons  v.  Ogden,  I  submit,  does  not  sustain  the  eicluBiveness  in  Con- 
gress of  the  power  to  regulate  commerce. 

3.  The  Passengei' oasGRf  7  Howard,  393,  are  also  relied  on  as  sustaining 
the  views  of  defendants  on  the  constitutional  questions  under  disooaaion. 
An  examination  of  the  opinions  of  the  Justices  will,  I  think,  show  the 
▼ery  reverse. 

Mr.  Justice  Wayne,  whose  individual  opinion  is  dearly  that  the  power 
to  regulate  commerce  is  exclusively  vested  in  Congress,  says:  *'  Before 
stating,  however,  what  they  are,  it  will  be  well  for  me  to  say  that  the  four 
Judges  and  myself,  who  concur  in  giving  the  judgment  in  these  cases,  do 
not  differ  in  the  grounds  upon  which  our  judgment  has  been  formed, 
except  in  one  particular,  in  no  way  at  variance  with  our  united  oondu- 
sion;  and  that  is,  that  a  majority  of  us  do  not  think  it  necessary  in  these 
cases  to  reaffirm,  with  our  brother  McLean,  what  this  Court  has  long 
since  decided,  that  the  constitutional  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  is  exclusively  vested  in 
Congress,  and  that  no  part  of  it  can  be  exercised  by  a  State." . 

It  is  evident  that  the  question  was  not  decided  by  the  majority  oi  the 
Court,  as  they  agreed  positively  not  to  decide  it. 

Another  fact  is  also  certain  and  patent,  that  a  majority  of  the  Court  at 
the  time  the  decision  in  the  above  case  vfas  rendered,  were  of  opinion 
that  the  power  to  regulate  commerce  is  not  exclusively  conferred  npoii 
Congress. 

1.  Mr.  Justice  Catron,  in  the  License  cases,  decided  only  two  yeAra 
before  the  Passenger  cases,  rendered  a  f  uU,  elaborate  and  able  opinicm  oA 
this  subject  of  exclusiveness,  in  which  he  holds  the  opinion  that  the 
power  is  not  exclusive.  In  the  Passenger  cases  he  expresses  no  opimoxk 
in  conflict  with  the  previous  opinion.  He  was  one  of  the  majoritjr  oOn^ 
curring  in  the  opinion  of  the  majority,  and  withholding  in  the  ease  iny 
expression  of  opinion  on  the  subject  of  the  exclusiveness  of  the  power. 
Hence,  it  is  concluded  that  his  opinion  was  still  against  the  exclusive 
power.  2.  C.  J.  Taney.  3.  Mr.  Justice  Daniel.  4.  Mr.  Justice  Wood- 
bury. Each  delivered  full  and  able  opinions  against  the  doctrine  of 
exclusiveness  of  power  in  Congress.  5.  Mr.  Justice  Nelson  fully  concurs 
with  the  Chief  Justice's  opinion,  **  not  only  in  its  conclusions,  but  in  the 
grounds  and  principles  upon  which  it  is  arrived  at. " 

Justices  McLean  and  Wayne  alone  express  opinions  in  favor  of  the 
doctrine  of  exclusive  power  in  Congress,  and  of  these  Justice  McLean,  in 
the  License  cases,  did  not  consider  an  article  brought  from  one  State  into 
another  an  import.  Nor  did  he  consider  there  was  any  violation  of  the 
Constitution  in  its  taxation;  such  taxation,  in  his  opinion,  not  being  a 
regulation  of  commerce.  I  think,  then,  that  the  Passenger  cases  cannot 
be  quoted  as  sustaining  the  exclusive  power  in  Congress  to  **  regulate 
commerce  with  foreign  nations  and  among  the  States. " 

4  The  case  of  Hays  v.  The  Pacific  Mail  Company y  is  no  authority  in  this 
case;  the  facts,  as  shown,  were  that  the  vessels  taxed  were  in  California, 
were  they  were  taxed,  "  but  temporarily  engaged  in  lawful  commerce 
with  their  situs  at  the  home  port;  as  said  by  Campbell,  J.,  ''  the  material 
fact  is  that  the  vessels  were  in  transitu,  having  no  siius  in  California,  nor 
permanent  connections  with  its  internal  commerce." 
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It  may  very  well  be,  that  the  goods  in  transitu  through  a  State,  and 
there  temporarily,  oould  not  be  taxed,  and  jet  the  power  to  tax  remain 
onimpaired  where  goods  are  brought  into  one  State  from  another,  and 
are  brought  into  competition  with  the  goods  of  the  State  and  sold,  thus 
forming  "  a  permanent  connection  with  its  internal  commerce.*' 

5.  The  case  of  Almyy,  Calif omia,  24  How.  169,  it  is  contended,  "is 
important  to  show  that  the  Court  regard  the  inter-State  commerce  as 
standing  upon  the  same  ground,  as  to  constitutional  protection,  as  foreign 
commerce,  and  that  the  closing  paragraph  cited  from  the  opinion  in  the 
case  of  Brown  y.  Maryland  has  been  judicially  adopted,  in  a  case  arising 
in  the  commerce  between  two  States  of  the  Union. " 

At  first  blush  the  position  appears  a  strong  one,  but  it  is  thought  a 
A  careful  investigation  will  show  its  strength  to  be  merely  in  appearance 
and  not  in  reality.  It  is  true  that  the  case  of  Almy  y.  Calif omia^  was  one 
in  which  the  shipment  of  gold  was  made  from  California  to  New  York, 
and  in  that  case  the  law  of  California  imposing  a  stamp  duty  or  tax  upon 
bills  of  lading  for  gold,  gold  dust,  etc.,  was  decided  to  be  repugnant  to 
the  Article  in  the  Federal  Constitution,  prohibiting  the  laying  of  duties 
oh  exports.  But  it  is  also  the  fact  that  the  act  of  California  in  question  was 
applicable  to  the  exportation  proper  of  gold,  etc.,  to  foreign  countries, 
and  for  that  reason,  and  to  that  extent  it  certainly  was  beyond  all  ques- 
tion unconstitutional.  It  is  also  true  that  the  point  in  controTersy  in 
this  8uit»  as  to  whether  commodities  brought  from  one  State  of  the  Union 
into  another  constitute  ''imports  and  exports,"  under  the  meaning  of  the 
Article  of  the  Federal  Constitution,  was  not  directly  raised  or  argued  by 
counsel,  or  even  alluded  to  in  the  reasoning  of  the  Court  in  its  decision. 
It  is  snbmitted  that  the  weight  of  this  authority  cannot  be  deemed  equal 
to  that  of  the  License  cases,  where  the  point  in  question  is  directly  made 
and  fiiily  discussed,  and  the  opinion  of  the  majority  of  the  Court,  includ- 
ing Chief  Justice  Taney,  who  rendered  the  decision  in  Almy  v.  California, 
clearly  at  variance  with  this  pretended  authority.  Now,  if  the  interpre- 
tation placed  upon  this  decision  be  correct,  how  can  we  reconcile  the 
apparent  contradictory  positions  of  the  Chief  Justice  in  the  two 'cases  ? 
For  there  is  clearly  antagonism  between  the  two.  Not  only  is  the  opinion 
attributed  to  him  in  Almy  v.  California^  inconsistent  with  his  opinion  and 
that  of  the  majority  of  the  Court  in  the  Liceme  cases,  but  it  is  irreconcil- 
able  with  his  opinion  in  the  Passenger  cases  quoted  above.  It  is  not 
abisolutely  impossible  that  he  should  have  intended  not  only  to  change 
his  own  twice  matured  and  deliberately  expressed  opinion,  but  should 
also  deliberately  oveiturn  the  well-advised  decision  of  the  Court  itself, 
upon  a  vastly  important  constitutional  question,  without  even  alluding 
to  these  previously  expressed  opinions  and  decisions  ? 

The  Court  will  perceive,  in  the  opinion  in  Almy  v.  California^  that  all 
of  the  illustrations  in  argument  refer  to  '*/om$rn  countries,"  "other 
countries,"  etc.,  and  not  one  word  is  said  upon  the  point  in  controversy, 
in  this  case,  as  to  the  distinction  and  difference  between  articles  brought 
from  one  State  of  the  Union  into  another,  and  articles  brought  from  a 
foreign  country  into  the  Union.  Whatever  else  it  was  intended  to  decide, 
I  think  we  may  surely  conclude  it  did  not  contemplate  the  decision  of  the 
point  at  issue  in  this  case. 
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6.  The  New  York  ease,  quoted  by  defendant's  counsel,  appears  to  be 
merely  a  decision  under  the  law  of  New  York,  and  does  not  appear  to 
undertake  the  solution  of  the  constitutional  questions  submitted  to  this 
Court  for  its  decision. 

7.  The  opinions  of  Mr.  Madison,  from  debates  on  Federal  ConstitutioD, 
I  think,  on  close  examination,  will  not  be  found  antagonistic  to  the  deci- 
sions of  the  Sapreme  Court  relied  upon  by  the  State,  and  so  copiously, 
quoted  from  above. 

It  is  submitted  that  the  folio wiug  authorities  are  conclusive  upon  the 
subject  of  the  exclusive  '*  power  of  Congress  to  regulate  commerce,"  etc: 

In  Wilson  V.  The  Blackbird  Creek  Marsh  Co.,  2  Peters  250,  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  Court,  says:  '*The  counsel 
for  plaintiffs  in  error  insist  that  it  comes  in  conflict  with  the  power  of  the 
United  States  '  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States.*  If  Congress  had  passed  any  act  which  bore  upon  the 
case,  any  act  in  execution  of  the  power  to  regulate  commerce— the  object 
of  which  was  to  control  State  Legislation  over  those  small  navigable 
creeks  into  which  the  tide  flows,  and  which  abound  throughout  the  lower 
country  of  the  Middle  and  Southern  States — we  should  not  feel  much 
difficulty  in  saying  that  a  State  law  which  came  in  conflict  with  such  an 
act  would  be  void.  But  Congress  has  passed  no  such  act.  The  repug- 
nancy of  the  law  of  Delaware  to  the  Constitution  is  placed  entirely  on 
its  repugnancy  to  the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States — a  power  which  has  not  been  so  exercised 
as  to  affect  the  question." 

In  a  recent  case,  3  Wallace,  732,  Oilman  v.  Philadelphia,  the  Court  say, 
speaking  of  the  power  to  regulate  commerce:  '*  Until  the  dormant 
power  of  the  Constitution  is  awakened  and  made  effective  by  appropriate 
legislation,  the  reserved  power  of  the  States  is  plenary,  and  its  exercise 
in  good  faith  cannot  be  made  the  subject  of  review  by  this  Court.'* 

The  dissenting  opinion,  by  Mr.  Justice  Clifford,  is  not  at  variance  with 
the  above  doctrine,  but  contends  that  ''Congress  has  legislated  so  as  to 
deprive  the  State  of  Pennsylvania,  in  the  case  before  the  Court,  from 
doing  so."    Vide  opinion  in  full. 

The  following  additional  cases  are  cited  as  in  point  on  the  foregoing 
proposition — "power  of  Congress  to  regulate,**  not  exclusive:  No.  32, 
Federalist.  Houslon  v.  Moore,  5  W.  49 ;  Slurgis  v.  Crown  inshield,  4 
W.  193. 

It  is  submitted  that  even  in  case  the  Court  should  deem  the  tax  imposed 
by  the  act  of  the  Legislature  of  Louisiana  a  regulation  of  commerce, 
unless  it  should  appear  that  the  said  regulation  is  in  violation  of  some 
legislation  of  Congress,  also  regulating  commerce,  it  is  nevertheless  not 
repugnant  to  the  Constitution  of  the  United  States. 

If  the  State  law  is  of  even  doubtful  repugnancy  to  the  Constitution, 
the  Court  will  not  be  authorized  to  declare  its  nullity. 

"  The  question  whether  a  law  be  void  for  its  repugnancy  to  the  Consti- 
tution, is  at  all  times  a  question  of  much  delicacy,  which  ought  seldom, 
if  ever,  to  be  decided  in  the  affirmative  in  a  doubtful  case.     The  Court, 
when  impelled  by  duty  to  render  such  a  judgment,  would  be  unworthy 
52 
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of  its  station,  could  it  be  unmindful  of  the  solemn  obligation  whicli  that 
station  imposes.  But  it  is  not  on  slight  implication  and  vague  conjecture 
that  the  Legislature  is  to  be  pronounced  to  have  transcended  its  powers, 
and  its  acts  to  be  considered  as  void.  The  opposition  between  the  Con- 
stitution and  the  law  should  be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other.*'  C.  J.  Mar- 
shall, opinion  of  the  Court  in  Fletcher  v.  Peckf  6  Cranch  128. 

In  Brownv,  Maryland^  Chief  Justice  Marshall  sajs,  p.  437, 12  W. :  "  It 
has  been  truly  said  that  the  presumption  is  in  favor  of  every  legislative 
act,  and  that  the  whole  burden  of  proof  lies  on  him  who  denies  such 
constitutionality.  The  plainti£&  in  error  take  the  burden  upon  them- 
selves," etc. 

-Mr.  Justice  Daniel,  Passenger  cases,  496,  7  Howard,  says:  '*  The  ques- 
tion whether  a  law  be  void  for  its  repugnancy  to  the  Constitution,  ought 
seldom,  if  ever,  to  be  decided  in  the  afilrmative  in  a  doubtful  case.  It  is 
not  on  slight  implication  or  vague  conjecture  that  a  legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and  the  acts  to  be  considered 
void.  The  opposition  between  the  Constitution  and  the  law  should  be 
such  that  the  Judge  feels  a  clear  and  strong  conviction  of  their  incompa- 
tibility with  each  other;"  and  many  others. 

Is  the  act  of  1865  repugnant  to  the  Constitution  of  the  State  ?  Is  the 
tax  assessed  uniform  ?  The  Article  124,  or  the  corresponding  articles  in 
previous  Constitutions  have,  on  the  subject  of  uniformity,  been  fully 
interpreted  by  the  Supreme  Court  of  our  own  State. 

The  rule  proclaimed  in  this  article  is  but  the  reiteration  of  a  great  fun* 
damental  principle,  which  lies  at  the  foundation  of  all  well  organised 
governments,  that  taxation  must  be  uniform  and  equal;  and  while  we  are 
disposed  to  give  to  it  its  fullest  force  and  effect,  we  are  unable  to  discover 
in  what  it  is  repugnant  io  the  act  of  1842  or  the  act  of  18G0.  To  be  uni- 
form, taxation  need  not  be  universal.  Certain  objects  may  be  made  its 
subjects,  and  others  may  be  exempted  from  its  operation;  certain  occu- 
pations may  be  taxed,  and  others  not;  so  some  occupations  may  be  taxed 
for  a  greater  amount,  and  others  for  a  less;  but  as  between  the  subjects 
of  taxation  in  the  same  class,  there  must  be  an  equality. "  State  of  Loui' 
siana  v.  The  Widow  and  Heirs  of  Pogdras,  9  An.  p.  165. 

'*  If  we  consider  this  class  of  exactions  as  falling  within  the  purview  of 
the  first  clause  of  Article  123,  still  we  think  it  constitutional,  because 
it  operates  uniformly  upon  all  persons  of  the  same  class,  to  wit:  all  keep- 
ers of  coffee-houses.  The  defendant  is  required  to  pay  the  State  what 
other  keepers  of  coffee-houses  are  required  to  pay,  no  more  and  no  less." 
State  V.  J,  Eebassa,  9  A.  305. 

It  is  clear  that  this  article  has  reserved  the  right  of  the  Legislature  to 
exempt  any  property  it  deems  fit  from  taxation  altogether.  But  if  it  tax 
at  all,  then  says  the  Constitution,  it  must  tax  equally  or  in  a  uniform 
ratio,  according  to  an  assessment  legally  made,  all  property  of  the  samo 
description  upon  which  a  tax  is  levied."  10  An.  736,  iVew?  Orleans  r. 
Commercial  Bank. 

"Upon  the  question  of  constitutionality,  it  is  only  necessary  to  repeat 
what  was  said  in  the  case  of  the  State  v.  Bebassa,  9  An.  305,  that  the 
license  tax  in  question  operates  uniformly  upon  all  persons  of  the  sam 
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class,  to  wit:  all  keepers  of  coffee-houses.  It  is,  therefore,  constitutional. " 
City  of  New  Orleans  v.  J,  A.  Staejer,  11  An.  68. 

Wherein  consists  the  want  of  uniformity  in  the  act  of  1865  ?  It  levies 
a  uniform  tax  of  one-quarter  of  one  per  cent,  on  all  gross  sales  or  receipts, 
exempting  from  its  operation  only  those  whose  gross  sales  or  receipts  are 
under  two  thousand  dollars.  It  is  a  uniform  and  equal  tax  upon  all  gross 
sales  or  receipts  of  a  certain  class;  that  is,  all  oyer  two  thousand  dollars; 
those  under  two  thousand  being  exempt,  and  forming  a  class  not  taxed. 
Cannot  this  exemption  be  made  by  the  sovereign  power  of  the  State  ? 
Conceding,  however,  for  the  argument,  that  such  an  exemption  is  not 
uniform,  wherein  is  the  want  of  uniformity,  and  consequent  repugnancy 
to  the  State  Constitution  ?  It  clearly  is  only  in  that  feature  of  the  law 
taxing  the  first  two  thousand  dollars  of  sales  or  receipts  of  those  whose 
entire  sales  or  receipts  are  more  than  two  thousand.  In  this  consists,  if 
in  anything,  the  only  violation  of  the  State  Constitution,  which  can  be 
corrected  by  the  tax  collector  conforming  to  the  Constitution,  and  not 
exacting  the  tax  from  any  one  on  the  first  two  thousand  dollars,  and  in 
the  powers  of  the  judiciary  to  prohibit  and  prevent  the  enforcement  of 
the  law,  so  far  as  it  is  unconstitutional. 

How  are  the  defendants,  and  to  what  extent  are  they  affected  by  this 
unconstitutional  feature,  if  it  be  unconstitutional  ?  Certainly  only  in 
being  called  on  to  pay  the  tax  on  the  first  two  thousand  dollars.  If  the 
Court  should  be  of  opinion  that  the  exemption  of  some  without  the 
exemption  of  all  to  the  same  extent,  is  repugnant  to  the  Constitution;  it 
is  perfectly  competent  for  the  Court  to  render  judgment  against  defen- 
dants for  the  amount  claimed,  less  the  tax  on  the  first  two  thousand 
dollars  of  their  gross  sales. 

Our  Courts  have  decided  that  where  a  portion  of  a  law  is  unconstitu* 
tional,  and  only  a  portion,  that  the  law  is  good  and  binding  in  all  other 
respects,  wherein  it  is  in  conformity  to  the  Constitution.  Williams  v. 
Payson,  14  A.  7. 

It  is  urged  that  the  authorities  (decisions  of  our  Supreme  Court)  here- 
inbefore cited,  are  inapplicable  under  the  provisions  of  Article  124, 
Constitution  of  1864,  which,  it  is  contended,  are  substantially  different 
from  those  of  Art.  123,  Constitution  of  1852. 

Is  this  so  ?  The  first  clause  in  both  Constitutions  is  in  the  same  words: 
**  Taxation  shall  be  equal  and  uniform  throughout  the  State." 

The  second  clause  in  the  Constitution  of  1852,  is:  ''All  property  on 
which  taxes  may  be  levied  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law. " 

Second  clause  in  Constitution  of  1864,  omit  words  **  on  which  taxes  may 
be  levied  in  this  State.*' 

The  third  clause  of  Constitution  of  1852,  is  omitted  in  that  of  1864: 
"  No  one  species  of  property  shall  be  taxed  higher  than  another  species 
of  property  of  equal  value,  on  which  taxes  shall  be  levied." 

The  concluding  portions  of  the  articles,  respectively,  are  as  follows: 

Constitution  of  1852:  "  The  Legislature  shall  have  power  to  levy  an 
income  tax,  and  to  tax  all  persons  pursuing  any  occupation,  trade  or 
profession." 

Constitution  of  1864:    "The  General  Assembly  shall  levy  an  income 
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tax  upon  all  persons  pursuing  any  ocoupation,  trade  or  calling;  and  all  such 
persons  shall  obtain  a  license,  as  provided  by  law.  All  tax  on  income  shall 
be  pro  rata  on  the  amount  of  income  or  business  done. " 

The  following  clause  in  the  Constitution  of  1864,  is  not  contained  in 
the  Constitution  of  1852:  ''The  General  Assembly  shall  have  power  to 
exempt  from  taxation  property  actually  used  for  church,  school  or  chari- 
table purposes. " 

Is  the  omission,  in  the  second  clause  of  the  words,  "  on  which  taxes 
may  be  levied  in  this  State,  sach  an  alteration  of  the  provisions  of  the 
Constitution  of  1862,  as  to  make  it  imperative  on  the  Legislature  to  tax 
every  species  and  article  of  property  in  the  State,  without  any  exception 
whatever;  and  in  case  of  any  omission  or  exemption,  the  tax  imposed  to 
be  null  and  unconstitutional  ? 

Does  this  omission  in  any  way  alter  the  effect  of  the  article  ?  Is  not 
the  direction  to  the  Legislature  in  fact  substantially  the  same  in  both 
articles  ?  If  it  had  been  intended  to  give  the  article  the  meaning  claimed 
by  defendants,  would  it  not  have  used  direct  and  specific  language  indi- 
cating such  intent? 

The  substantive  requirement  of  the  clause,  evidently,  is  not  that  aU 
property  shall  be  taxed,  but  that  all  property  shall  he  taxed  in  proportion  to 
its  value;  that  is,  in  substance,  what  is  required  by  Article  of  Constitution 
of  1852.  The  object  of  the  article,  in  other  words,  being  directly  to 
secure  the  taxation  of  property  according  to  value,  and  not  to  secure  the 
taxation  of  all  property. 

If  it  be  urged  that  the  inference  is  to  be  drawn  from  the  mere  omission 
of  the  words  "  on  which  taxes  shall  be  levied  in  this  State;  that  the  inten- 
tion was  to  enforce  specifically  the  taxation  of  all  property,  may  it  not  as 
well  be  inferred  that  the  omission  of  the  next  clause  in  the  Constitution 
of  1852  from  that  of  1864:  **  No  one  species  of  property  shall  be  taxed 
higher  than  another  species  of  property  of  the  same  value  on  which 
taxes  shall  be  levied,"  authorizes  the  taxation  prohibited  by  the  omitted 
clause  ? 

It  is  contended  by  defendants'  counsel  that  the  position  that  all  pro- 
perty must  be  taxed,  is  strengthened  by  the  clause  authorizing  the 
exemption  of  property  actually  used  for  church,  school  or  charitable 
purposes.  They  argue  that  under  the  rule  indnsio  unius  est  exdusio  alterius, 
the  conferring  of  special  power  to  exempt  from  taxation  property  used 
for  certain  purposes,  amounts  virtually  to  a  prohibition  to  make  any 
exemption  other  than  that  authorized. 

The  rule,  it  is  submitted,  is  improperly  invoked  in  the  interpretation  of 
the  powers  of  a  State  Legislature,  which,  in  its  proper  sphere  is  supreme, 
unless  prohibited  by  the  Federal  or  State  Constitution.  Unlike  the 
Federal  Congress,  it  requires  no  authorization  to  act,  but  must  b^  prohi- 
bited to  prevent  action. 

I  think  it  will  be  found  that  the  special  authorization  to  exempt 
property  used  for  certain  purposes  was  rendered  necessary  by  the  clause 
requiring  uniformity  and  equality  of  taxation.  Without  such  special 
authorization,  the  property  of  the  same  class  and  kind  taxed  generally  in 
hands  of  others,  could  not  be  exempted  because  owned  or  used  for  certain 
particular  purposes.    This  special  authorization  in  no  way  derogates  from 
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the  heretofore  conceded  general  power  to  exempt  vested  in  the  Legisla- 
ture. In  this  act  there  is  no  exemption;  the  first  two  thousand  dollars 
are  merely  not  taxed.  It  is  uniform,  no  exceptions  being  made  among 
those  who  are  taxed. 

If  the  Court  should  be  of  opinion  that  the  tax  imposed  by  the  law  is  a 
tax  on  property;  that  is,  on  the  proceeds  of  the  sale  of  goods  sold  by 
defendants,  then  there  is  no  repugnancy  in  the  act  to  the  Article  of  the 
Constitution.  If  it  should  be  considered  an  income  tax,  under  the  last 
clause  of  Article  124,  Constitution  1864,  it  is  in  no  manner  violative  of 
that  article.  It  is  a  tax  pro  raia  on  the  amount  of  *' business  done," 
equal  and  uniform  in  all  respects. 

The  opinion  of  the  Judge  of.  the  Court  below  is  confined  to  the  decision 
of  only  one  of  the  questions  involved  in  the  case.  He  decides  against 
the  constitutionality  of  the  tax  on  the  ground  that  commodities  brought 
from  one  State  of  this  Union  into  another  are  ''  imports,"  and  if  sold  in 
the  original  packages  in  which  imported,  any  tax  on  that  sale  is  an  impost 
duty,  prohibited  by  the  Federal  Constitution.  I  think  a  careful  applica- 
tion of  the  principles  decided  by  the  Supreme  Court  of  the  United  States 
above  referred  to,  will  demonstrate  his  opinion  to  be  erroneous. 

It  is  argued  that  ''the  history  of  the  United  States  discloses  that  while 
the  Union  consisted  of  but  thirteen  States,  with  a  population  of  only 
three  millions  of  people,  the  confiicting  regulations  of  the  States  upon 
the  subject  cf  commerce,  and  the  disposition  of  those  communities  to 
throw  the  burdens  of  government  upon  strangers,  were  serious  impedi- 
ments to  the  prosperity  and  harmony  of  the  Union.  It  was  a  material 
cause  for  the  formation  of  the  Federal  Constitution.  To  remove  the 
jealousies  and  discontents,  and  to  prevent  the  injustice  arising  from  such 
dispositions,  the  power  to  regulate  commerce  with  foreign  naiions,  and 
among  the  Stales,  was  conferred  on  Congress,  and  the  power  to  levy  duties 
on  imports  and  exports  was  taken  away  from  the  States."  This  is  all 
perfectly  true,  and  all  of  the  evils  experienced  under  the  original  articles 
of  confederation  are  completely  guarded  against  by  the  fair  and  wise 
interpretation  of  the  Articles  of  the  Constitution  by  the  Supreme  Court, 
which  does  not  go  to  the  extent  contended  for — of  trammelling  and  con- 
trolling the  legitimate  taxing  power  of  the  States  within  their  own  limits 
exercised  in  the  case  before  the  Court,  without  violating  either  of  the 
articles  referred  to. 

Bri^  of  Campbell,  SpoffordS  Campbell,  for  defendants  and  appellees. — This 
cause  was  determined  in  the  District  Court  in  favor  of  the  appellees. 
That  Court  decided  that  the  requisition  made  upon  the  appellees  was  a 
tax  upon  imports  from  another,  or  other  States  than  Louisiana,  and  that 
such  a  t|ix  was  violative  of  the  Constitution  of  the  United  States. 

That  it  is  a  tax  there  is  no  question.  The  3d  section  of  the  Act  of  865 
forms  a  part  of  the  regular  revenue  law  of  the  State.  The  words  of  the 
section  are  "that  there  shall  be  assessed  and  collected  the  sum  of  one- 
quarter  of  one  per  cent,  on  the  annual  gross  sales  or  receipts  of  each  and 
every  person  pursuing  any  trade  or  occupation. " 

Nor  is  there  any  serious  dispute  that  this  is  a  tax  upon  imports  from 
another  State. 
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The  evidence  in  the  cause  is  free  from  all  ambiguity.  The  facts  proved 
show  that  the  sales  upon  which  the  assessment  has  been  made,  consist 
wholly  of  the  property  of  persons  residing  in  other  States ;  that  this 
property  was  prepared  in  those  States  for  the  market  of  New  Orleans; 
that  the  sales  made  were  of  the  property  of  those  persons,  in  the  same 
state  and  condition  in  which  it  was  prepared;  and  that  the  money  arising 
from  the  sales  made  was  their  money  to  be  accounted  for  to  them,  and 
subject  only  to  the  charges  of  the  agents  they  had  employed  to  make  the 
sales  on  their  account. 

There  were  arguments  employed  in  every  other  case  that  has  arisen  on 
this  subject  that  cannot  be  used  in  this  case.  The  suit  is  brought  for 
the  collection  of  the  tax  itself.  It  is  not  a  question  arising  upon  the 
failure  to  take  a  license,  or  for  selling  without  a  license,  or  for  failing  to 
obtain  a  stamp  upon  a  commercial  document,  or  upon  any  collateral 
undertaking. 

The  admissions  leave  no  doubt  as  to  the  precise  question  raised  in  this 
cause. 

There  can  be  no  doubt,  that  if  the  property  sold  by  the  appellees  were 
property  imported  from  a  foreign  country,  the  Court  would  not  hesitate 
to  affirm  the  judgment. 

The  case  in  that  aspect  would  be  embraced  within  the  letter  and  spirit 
of  the  case  of  Brown  v.  Slale  of  Maryland,  12  Wheaton  410. 

The  question  before  the  Court  is  then  reduced  to  the  enquiry,  whether 
imports  from  another  State  are  within  the  same  exemption  as  imports 
from  a  foreign  country  ? 

The  language  of  the  Constitution  is:  "No  Skate  shall,  without  the 
consent  of  Congress,  lay  imposts  or  duties  on  imports  or  exports  except,'* 
etc.,  etc.    We  need  not  enquire  of  the  exceptions. 

The  prohibition  is  universal;  it  has  no  limitation  as  to  time  or  place  or 
circumstance,  except  the  circumstances  of  previous  consent  of  Congress, 
or  the  necessity  of  executing  inspection  laws. 

State  power,  under  no  circumstances,  could  afifect  property  by  taxation 
that  was  not  brought  within  its  limits.  The  prohibition  of  the  Constitu- 
tion protects  all  property  which  falls  under  the  denomination  of  things 
imported,  and  all  property  denominated  as  exports.  In  neither  case  does 
the  place  of  production,  or  of  destination,  form  any  condition  npon 
which  the  prohibition  is  made  to  be  operative. 

No  State  shall  *  ♦  »  levy  any  imposts  or  duties 

on  imports  or  exports. 

Is  there  anything  in  the  history  of  the  clause  which  serves  to  modify 
its  unqualified  language  ? 

The  history  of  the  clause  furnishes  the  most  satisfactory  exposition  we 
can  make  of  the  signification  it  should  have. 

The  Declaration  of  Independence  published  and  declared:  '*That  the 
United  Colonies  were  free  and  independent  States;"  ''and  that  as  free 
and  independent  States  they  have  full  power  to  levy  war,  conclude  peace, 
contract  alliances,  establish  commerce,  and  do  all  other  acts  and  things 
which  independent  States  may  or  might  do." 

In  1778  these  States  adopted  their  Articles  of  Confederation,  whereby 
their  separate  and  independent  character  was  materially  altered. 
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The  4th  Article  of  the  Confederation  proTided:  *'The  better  to  secure 
and  perpetuate  mutual  friendship  and  intercourse  among  the  different 
States  in  this  Union,  the  free  inhabitants  of  each  of  these  States,  pan* 
pers,  vagabonds,  and  fugitives  from  justice  excepted,  shall  be  entitled  to 
all  privileges  and  immunities  of  free  citizens  in  the  several  States;  and 
the  people  of  each  State  shall  have  free  ingress  and  egress  to  and  from 
any  other  State,  and  shall  enjoy  therein  all  the  privileges  of  trade  and 
oommeroe,  subject  to  the  same  duties,  impositions  and  restrictions  as  the 
inhabitants  thereof,  respectively;  provided,  that  such  restrictions  shall 
not  extend  so  far  as  to  prevent  the  removal  of  property  imported  into 
any  State  to  any  other  State,  of  which  the  owner  is  an  inhabitant;  pro- 
vided, also,  that  no  imposition,  duties  or  restriction  shall  be  laid  by  any 
State  on  the  property  of  the  United  States,  or  either  of  them." 

The  3d  section  of  the  6th  Article  provides:  **  No  State  shall  lay  any 
imposts  or  duties,  which  may  interfere  with  any  stipulations  in  treaties 
entered  into  by  the  United  States  in  Congress  assembled,  with  any  king, 
prince  or  State,  in  pursuance  of  any  treaties  already  proposed  by  Congress 
to  the  Courts  of  France  and  Spain. " 

The  first  section  of  the  9th  Article,  confers  upon  Congress  '*  the  sole 
and  exclusive  right  and  power  of  determining  on  peace  and  war,  except 
in  the  cases  mentioned  in  the  6th  Article,  of  sending  and  receiving  am- 
bassadors, entering  into  treaties  and  alliances;  provided,  that  no  treaty 
of  commerce  shall  be  made  whereby  the  legislative  power  of  the  respective 
States  shall  be  restrained  from  imposing  such  imposts  and  duties  on  for- 
eigners as  their  own  people  are  subjected  to,  or  from  prohibiting  the 
exportation  or  importation  of  any  species  of  goods  or  commodities 
whatsoever." 

Under  the  Articles  of  Confederation,  then,  this  was  the  condition  of 
the  organic  law  upon  this  vital  subject.  Congress  had  no  power  to  impose 
duties  on  imports  or  exports,  or  to  impose  any  restrictions  upon  the 
States,  by  any  commercial  treaty  which  might  thereafter  be  made  to  the 
disfranchisement  of  the  people  of  any  State,  or  which  inhibited  any  pro- 
hibitory regulations  of  the  States,  either  upon  imports  or  exports. 

The  States  had  the  right  to  lay  such  duties  as  they  chose  upon  imports 
from  abroad,  or  from  any  of  the  States,  subject  only  to  the  condition 
that  Congress  might  place  foreigners  upon  the  footing  of  citizens,  as  to 
trade,  by  treaty. 

That  there  was  granted  to  the  citizens  of  the  States  a  privilege  of  egress 
and  regress — the  faculty  of  removing  the  property  imported  to  another 
State,  of  which  the  importer  was  an  inhabitant. 

These  articles  of  confederation  were  found  to  be  ineffectual  to  a  vigor- 
ous prosecution  of  the  war  with  Great  Britain,  and  jeoparded  the  success 
of  the  revolution.  They  were  found  to  be  ineflScient  to  the  construction 
of  a  firm,  stable  and  prosperous  Union,  after  the  establishment  of  inde- 
pendence by  the  treaty  of  peace  in  1783. 

Their  imbecility  was  demonstrated  in  the  articles  we  have  quoted  above, 
and  to  amend  those  articles  was  the  main  object  of  the  Convention  of 
1787,  and  the  most  prominent  result  of  the  Constitution  adopted  in  1789. 

A  reference  to  documentary  evidence  will  show  that  the  power  reserved 
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to  the  States  over  commerce,  was  found  to  be  attended  with  inconve- 
nience, and  mischief  ah  initio. 

New  Jersey  addressed  a  memorial  to  Congress  on  the  snbject  in  1778. 

In  1781,  Dr.  Witherspoon,  one  of  the  wisest  of  the  statesmen  of  the  re- 
volution, presented  a  resolution,  declaring,  "  it  is  indispensably  neces- 
sary, that  the  United  States  in  Congress  assembled,  should  be  vested 
with  a  right  of  superintending  the  commercial  regulations  of  every  State, 
that  none  may  take  place  that  shall  be  partial  or  contrary  to  the  common 
interest." 

Ther  resolution  of  Virginia  in  1786,  appointing  her  commissioners  to 
meet  commissioners  from  those  States,  expresses  their  purpose  to  be  "to 
take  into  consideration  the  trade  of  the  United  States,  to  consider  how- 
far  an  uniform  system  in  their  commercial  regulations  may  be  necessary 
to  their  common  interest  and  permanent  harmony." 

This  resolution  was  superinduced  by  a  resolution  of  Mr.  Madison,  in 
the  House  of  Delegates  of  Virginia  in  1785,  the  preamble  of  which  is  as 
follows:  ''  Whereas,  the  relative  situation  of  the  United  States  has  been 
foand  on  trial  to  require  uniformity  in  their  commercial  regulations,  as 
the  only  efifectnal  policy  for  obtaining,  in  the  ports  of  foreign  nations,  a 
stipulation  of  privileges  reciprocal  to  those  enjoyed  by  the  subjects  of 
such  nations  in  the  ports  of  the  United  States,  for  preventing  animosities 
which  cannot  fail  to  arise  among  the  several  States  from  the  interference 
of  partial  and  separate  regulations,"  etc.,  etc. 

.  At  the  adoption  of  the  Federal  Constitution,  there  was  not  a  State  in 
the  Union  in  which  there  did  not  exist  a  variety  of  commercial  regula- 
tions. These  fell,  by  common  consent,  upon  the  adoption  of  that 
Constitution. 

The  revenue  system  of  the  United  States  prior  to  the  formation  of  the 
Constitution,  was  a  source  of  as  much  confusion,  and  provoked  as  much 
anxiety  and  discontent  as  did  the  commercial  system. 

The  United  States  had  no  power  to  collect  a  revenue  for  themselves. 
They  were  dependent  upon  the  States,  who  were  required  to  pay  their 
quotas  according  to  a  constitutional  rate  of  assessment.  These  quotas 
were,  for  the  major  portion,  unpaid.  In  1781,  Congress  made  a  requisi- 
tion for  $8,000,000.  Fifteen  months  after  the  requisition  was  made,  only 
a  half-million  of  dollars  had  been  collected. 

Congress  urged  upon  the  States  to  grant  them  the  power  to  lay  duties 
on  imports.  This  plan  was  sent  to  the  States,  accompanied  by  an  address 
prepared  by  Mr.  Madison,  in  which  the  necessity  of  the  measure  and  the 
claims  of  national  honor,  public  faith,  duty  to  the  suffering  army,  to  the 
creditors,  who  in  time  of  need  had  stripped  themselves,  that  the  war  of 
independence  might  be  prosecuted;  and  finally,  the  peril  to  the  pnbHo 
safety,  arising  out  of  a  disordered  finance,  were  all  luminously  set  forth. 
All  this  was  ineffectual. 

The  year  1786  found  the  country  in  the  same  condition  of  confusion 
and  dishonor.  That  year  was  devoted  to  securing  a  call  for  a  general 
Convention.     That  Convention  met  in  the  spring  of  1787. 

The  Constitution  then  adopted  and  submitted  to  the  people  for  ratifi- 
cation in  September,  1787,  contains  two  clauses,  which  are  material  in 
the  present  inquiry.    These  clauses  are; 
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*'  Congress  shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes." 

"  No  State  shall,  without  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  maybe  absolutely  necessary  for 
executing  its  inspection  laws;  and  the  net  produce  of  all  duties  and  im- 
posts laid  by  any  State  on  imports  or  exports  shall  be  for  the  use  of  the 
treasury  of  the  United  States,  and  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  Congress. " 

"No  State  shall,  without  consent  of  Congress,  lay  any  duly  on 
tonnage.'' 

There  cannot  be  a  question,  that  the  power  to  regulate  commerce  with 
foreign  States,  among  the  several  States,  and  with  Indian  tribes,  involves 
the  whole  subject  of  intercourse  with  and  between  any  of  those  govern- 
ments or  organizations. 

The  international  law,  treating  men  as  formed  for  society,  and  capable 
of  intelligent  int-ercourse  and  connections,  speaks  of  commercial  inter- 
course as  a  mutual  right;  that  it  is  free  and  open  to  all.  But  that 
governments,  having  the  guardianship  of  these  natural  rights,  and  a 
power  to  regulate  and  to  restrain  them,  may,  according  to  their  policy,  im- 
pose restraints  and  require  conditions  upon  which  their  natural  rights 
may  be  exercised. 

The  general  state  of  international  commerce  has  been,  and  continues 
to  be,  that  of  restriction  and  mutual  impositition.  The  inter-State  com- 
merce of  the  United  States  has  heretofore  been  free,  and  to  that  cause 
as  much  as  to  any  other,  may  be  attributed  its  vast  development,  and 
the  rapid  growth  of  the  country  in  material  prosperity.  The  power 
granted  to  the  United  States  to  regulate  commerce  among  the  States  has 
been  exercised  by  excluding  aU  imposition  or  impediment  to  it. 

The  second  quotation  we  have  made  from  the  Constitution,  shows  the 
sedulous  care  which  the  framers  of  the  Constitution  exhibited  in  protect- 
ing the  commerce  of  the  country  from  State  regulation.  The  most 
tempting  form  for  State  interferenc3  with  commerce,  is  that  under  their 
power  of  taxation.  There  is  a  rooted  opinion  among  all  classes,  that 
taxation  in  the  form  of  duties,  on  imports  or  exports,  fall  upon  the  for- 
eigner, and  that  we  levy  our  revenue  in  such  cases  out  of  the  pockets  of 
the  stranger.  A  legislature  rarely  resists  the  temptation  of  doing  so, 
reckless  of  consequences.  But  the  necessity  that  exists  in  this  country 
for  uniformity  of  regulations,  to  prevent  foreign  entanglements  and  inter- 
nal animosities  and  discontents,  induced  the  framers  of  the  Constitution 
to  impose  negative  clauses,  interdicting  the  taxation  of  imports  or  exports, 
without  the  consent  of  Congress. 

Mr.  Madison  has  preserved,  in  his  debates,  the  precise  history  of  these 
prohibitive  clauses. 

In  the  draught  of  the  Constitution,  as  reported  from  the  committee. 
Articles  12  and  13,  were  as  follows: 

Art  12.  "  No  State  shall  coin  money,  nor  grant  letters  of  marque,  nor 
enter  into  any  treaty,  alliance  or  confederation,  nor  grant  any  title  of 
nobiUty." 

Art.  13.  ''No  State,  without  the  cox^ient  of  the  Legislature  of  the 
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United  States,  shall  emit  bills  of  credit,  or  make  anything  but  specie  a 
tender  in  payment  of  debts,  nor  levy  imposts  or  duties  on  imports;  nor 
Ifeep  ships  of  war  in  time  of  peace;  nor  enter  into  any  agreement  or 
compact  with  another  State,  or  with  a  foreign  power*"        *        *        * 

On  the  28th  of  August,  1787,  Mr.  Madison  moved:  ^  **  That  the  words, 
'  nor  lay  imposts  or  duties  on  imports,'  be  transferred  from  Article  13, 
where  the  consent  of  the  General  Legislature  may  license  the  act.  into 
Article  12,  which  will  make  the  prohibition  on  the  States  absolute.  He 
observed,  that  as  the  States  interested  in  this  power,  by  which  they  could 
tax  the  imports  of  their  neighbors  passing  through  their  markets,  were  a 
majority,  they  could  not  give  the  consent  of  the  Legislature  to  the  injury 
of  New  Jersey,  North  Carolina,  etc. 

'*Mr.  Williamson  seconded  the  motion. 

'*Mr.  Sherman  thought  the  power  might  safely  bo  left  to  the  Legisla- 
ture of  the  United  States. 

*'  Col.  Mason  observed,  that  particular  States  might  wish  to  encourage, 
by  impost  duties,  certain  manufactures,  for  which  they  enjoyed  natural 
advantages,  as  Virginia,  the  manufacture  of  hemp,"  etc. 

*'Mr.  Madison:  The  encouragement  of  manufactures  in  that  mode 
requires  duties,  not  only  on  imports  directly  from  foreign  countries,  but 
from  the  other  States  in  the  Union,  which  would  revive  all  the  mischiefs 
experienced  from  the  want  of  a  general  government  over  commerce." 

On  the  question — 

"New  Hampshire,  New  Jersey,  Delaware,  North  Carolina,  aye — 4; 
Massachusetts,  Connecticut,  Pennsylvania,  Maryland,  Virginia,  South 
Carolina,  Georgia,  no — 7. 

Article  12,  as  amended,  was  then  agreed  to,  nem  con. 

Article  13  was  then  taken  up. 

**Mr.  King  moved  to  insert,  after  the  word  *  imports,'  the  words,  *or 
exports,'  so  as  to  prohibit  the  States  from  taxing  either;  and,  on  this 
question,  it  passed  in  the  affirmative — 

**New  Hampshire,  Massachusetts,  New  Jersey,  Pennsylvania,  Delaware, 
North  CaroHna,  aye — 6;  Connecticut,  Maryland,  Virginia,  South  Caro- 
lina, Georgia,  no — 5. 

*'  Mr.  Sherman  moved  to  add,  after  the  word  *  exports,'  the  words,  'nor 
with  such  consent,  but  for  the  use  of  the  United  States;'  so  as  to  carry 
the  proceeds  of  all  State  duties  on  imports  or  exports  into  the  common 
treasury. 

''Mr.  Madison  liked  the  motion,  as  preventing  all  Slate  imposts,  but 
lamented  the  complexity  we  were  giving  to  the  commercial  system. 

*'  Mr.  Gouvemeur  Morris  thought  the  regulation  necessary  to  prevent 
the  Atlantic  States  from  endeavoring  to  tax  the  Western  States,  and  pro- 
mote their  interest  by  opposing  the  Navigation  of  the  Mississippi,  which 
would  drive  the  Western  people  into  the  arms  of  Great  Britain. 

**Mr.  Clymer  thought  the  -encouragement  of  the  Western  country  waa 
suicide  on  the  part  of  the  old  States.  If  the  States  have  such  different 
interests  that  they  cannot  be  left  to  regulate  their  own  manufactures, 
without  encountering  the  interests  of  other  States,  it  is  a  proof  that  thej 
are  not  fit  to  compose  one  nation. 

''Mr.  King  was  afraid  that  the  regulation  moved  by  Mr.  Sherman, 
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would  too  much  interfere  with  the  policy  of  States  respecting  their  manu- 
factures, which  may  be  necessary.  Bevenue,  he  reminded  the  House,  was 
the  object  of  the  General  Legislature. 

On  Mr.  Sherman's  motion — 

*' New  Hampshire,  Connecticut,  New  Jersey,  Pennsylvania,  Delaware, 
Virginia,  North  Carolina,  South  Carolina,  Georgia,  aye— 9;  Massachusetts, 
Maryland,  no — 2. 

8  Madison  Debates,  1445,  1446,  1447. 

An  examination  of  this  debate  shows  that  in  the  arrangement  of  this 
clause,  there  was  a  pervading  disposition  among  the  members  to  prevent 
the  States  from  taxing  imports  in  their  transit  from  one  State  to  another; 
that  the  suggestion  of  CoL  Mason  that  the  States  might  desire  to  protect 
their  manufactures,  was  answered  that  such  protection  could  only  be  made 
by  taxing  inter-State  commerce,  which  would  revive  all  the  mischiefs 
experienced  from  the  want  of  a  general  government  over  commerce;  that 
on  the  motion  of  Mr.  King,  the  prohibition  was  enlarged  to  embrace 
exports;  that  the  clause  of  prohibition  was  intensified,  by  adding  to  the 
conditions  on  which  Congress  might  allow  taxes  on  imports  or  exports, 
that  no  portion  of  the  money  should  go  into  the  State  treasury. 

The  remarks  of  Mr.  Madison  and  Gouvemenr  Morris,  show  the  senti- 
ment that  operated  upon  the  Convention. 

The  results  obtained  by  the  action  of  the  Convention  are  described  by 
Mr.  Curtis,  in  his  history  of  the  Constitution,  and  Judge  Story's  Com.  on 
Con.,  ^  1013,  1061,  1067.    2  Curtis'  His.,  368,  369,  370. 

The  whole  foundation  of  the  Attorney-General's  argument  is,  that  this 
prohibition  refers  exclusively  to  imports  from  foreign  countries.  "  Such, 
it  is  thought,  is  the  universal  acceptation  of  the  term,  as  well  as  the 
interpretation  placed  upon  it  by  the  highest  authority." 

We  have  looked  in  vain  for  that  **  highest  authority,'*  which  the  learned 
Attorney-General  refers  to.  The  observation  of  Judge  McLean  certainly 
proves  nothing.  Imports  into  the  United  States  undoubtedly  means  for- 
eign importations,  and  in  the  laws  of  the  United  States  imports  refer 
certainly  to  foreign  productions.  Because,  the  United  States  embraces 
all  the  States,  and  imports  into  any  part  of  the  United  States,  as  respects 
the  revenue  laws,  means  a  foreign  import.  But  the  inquiry  is,  what  is 
the  meaning  of  imports,  as  regards  each  individual  State,  in  the  clause 
of  the  Constitution  that  prohibits  taxes  on  imports  and  exports  ?  We 
have  seen  the  occasion  for  the  clause  in  the  Constitution,  and  that  it 
does  refer  to  any  imports  into  the  State,  whether  as  resulting  from  foreign 
or  internal  commerce. 

To  proceed  to  the  examination  of  the  License  cases,  which  form  the 
reliance  of  the  Attorney-General.  Jin  those  cases,  there  is  no  opinion  of 
the  Court  as  a  Court.  The  Judges,  being  unable  to  agree  upon  an  opinion, 
they  severally  expressed  their  own  views.  The  case,  therefore,  is  not  one 
of  much  authority.  For  the  several  Judges  have  expressed  such  a  variety 
of  views  that  no  common  opinion  can  be  collected.  The  Supreme  Court 
of  the  United  States,  in  2d  Wallace,  730,  {Oilman  v.  Philadelphia)  thus 
describes  the  result  of  the  judgment:  "But  a  State,  in  the  exercise  of 
its  police  power,  may  forbid  spirituous  liquor  imported  from  abroad,  or 
from  another  State,  to  be  sold  by  retail,  or  to  be  sold  without  a  license." 
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In  examining  the  case  in  New  Hampshire,  it  will  be  seen  upon  what 
grounds  the  Courts  of  that  State  defended  the  validity  of  their  statute, 
and  what  exceptions  were  made  to  their  decisions,  and  what  were  pre- 
sented by  the  writ  of  error  to  the  Supreme  Court  of  the  United  States. 

The  Courts  of  New  Hampshire  determined  that  the  requirement  upon 
a  yendor  of  spirituous  liquors  to  obtain  a  license,  before  making  a  sale, 
and  upon  his  failure  to  do  so,  sabjecting  him  to  a  penalty,  was  not  a  tax, 
although  the  property  sold  came  from  another  State,  and  that  it  did  not 
fall  within  the  clause  of  the  Constitution,  imposing  a  tax  on  imports. 

The  same  Court  charged  the  jury,  that  the  Legislature  of  New  Hamp- 
shire could  not  regulate  commerce  between  the  States,  nor  prohibit  the 
introduction  or  sale  of  commodities  from  another  State;  but  that  a  State 
might  pass  health  laws  and  police  laws,  which  would,  to  a  certain  extent, 
affect  foreign  commerce,  and  commerce  between  the  States,  and  that  this 
statute  was  a  regulation  of  this  character.  5  How.  S.  C.  R.  556  and  598, 
in  Catron  *8  opinion. 

It  will  be  seen  that  the  two  points  presented  were,  was  this  demand  for 
a  license,  as  a  qualification  to  the  faculty  of  selling  liquors,  to  be  regarded 
as  a  tax,  or  was  it  to  be  regarded  as  a  police  regulation,  to  avoid  the 
noxious  influence  of  unlicensed  sales  of  intoxicating  liquors  ? 

The  requirement  of  the  license  may  not  have  been  a  tax  at  all;  no 
charge  may  have  been  made  for  one,  or  so  small  a  charge,  as  to  preclude 
the  belief  that  any  revenue  was  expected.  It  may  be  that  inquiries  of 
the  character  of  the  license,  and  the  obligations  imposed  upon  him, 
showed  clearly  that  the  object  of  the  law  was  to  prevent  the  spread  of 
intemperance.  In  this  aspect,  there  could  be  no  ground  for  asserting 
that  this  penal  law  was  a  revenue  measure. 

Supposing  the  law  had  been  that  upon  all  spirituous  liquors  sold,  there 
shall  be  paid  to  the  State  live  per  cent,  of  the  amount.  The  Court  of  New 
Hampshire  could  not  then  have  said,  that  as  no  tax  had  been  levied  no 
question  arose  under  the  constitutional  prohibition. 

In  the  case  of  Brown  v.  Mainland,  12  Wheat.  410,  the  law  imposed  a 
prohibition  upon  soles  by  importers,  until  they  should  pay  for  their 
license  850.  This  applied  to  the  entire  body  of  importers,  and  to  the 
importers  of  all  commodities.  Nothing  was  required  of  an  importer  but 
the  payment  for  the  license.  There  was  no  consideration  for  the  money 
but  the  grant  of  the  privilege  to  sell,  and  that  would  be  granted  to  any- 
one for  the  money. 

The  license  laws  of  New  England,  on  the  contrary,  grant  a  discretion 
to  the  police  courts,  in  reference  to  the  number  and  character  of  the 
licenses.  Those  licenses  are  placed  under  restrictions,  as  to  the  quantity 
to  be  sold,  for  use  on  their  premises,  and  are  subject  to  punishment  if 
they  suffer  a  man  to  drink  to  intoxication  in  their  houses.  These  and 
other  conditions  induced  the  Court  to  say  that  the  question  involved  was 
not  one  of  taxation. 

Upon  the  second  question  involved,  in  the  case  from  New  Hampshire, 
the  Supreme  Court  were  all  agreed  that  the  law  was  constitutional,  and 
the  majority  of  the  Court  agreed  to  this  upon  the  ground  that  is  declared 
in  the  Supreme  Court  of  New  Hampshire. 
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The  argument  upon  this  precise  point  was  placed  by  Mr.  Justice  Greer, 
in  a  very  clear  and  distinct  light. 

The  diversities  of  opinion  that  existed  in  the  Conrt,  in  reference  to  the 
extent  in  which  the  States  might  make  regulations  affecting  the  means 
and  machinery  of  commerce,  appeared  in  the  discussions  on  the  Passenger 
cases,  reported  in  7  How.  283. 

These  cases  inyolved  three  questions:  Ist.  Whether  the  power  to  regu- 
late commerce  extended  to  embrace  immigrant  and  other  passengers; 
whether  a  tax  upon  the  ship  or  immigrants,  for  the  purpose  of  creating 
a  fund  for  maintenance  and  relief  of  that  class,  was  prohibited  by  the 
Goustitution  or  acts  of  Congress.  A  majority  of  the  Court  decided  the 
tax  laws  to  be  unconstitutional.  The  Court  gave  no  opinion,  and  the 
majority  concurred  in  none,  although  Mr.  Justice  Wayne  collated,  com- 
pared, and  apparently  with  the  consent  of  the  Judges,  announced  the 
conclusions. 

I  consider  the  separate  opinions  of  the  Judges  of  that  Court  as  of  no 
great  importance  in  settling  a  question.  The  opinions  of  the  Court,  as  a 
Court,  are  made  up  after  consultation — ^after  an  expression  from  each 
Judge— and  the  opinion  of  the  Court  is  submitted,  and  adopted  in  con- 
ference before  read  in  the  Court. 

The  separate  opinion  of  a  Judge  is  not  read  in  conference,. not  can- 
vassed, and  binds  no  one  afterwards  as  authority.  For  this  reason  I  do 
not  refer  with  much  stress  to  anything  that  has  been  said,  either  in  the 
License  or  Passenger  cases. 

In  a  later  case,  involving  the  pilotage  laws,  Cooley  v.  Wardens  of  Phila- 
delphia,  12  How.  300,  the  dissent  in  the  Court  was  much  diminished,  and 
a  principle  laid  down  more  practical  than  those  that  appeared  in  previous 
discussions.  The  Court  admitted,  that  there  were  some  matters  of  com- 
mercial regulation  to  which  State  power  could  not  extend,  and  there  were 
others  to  which  State  power  could  extend  in  the  absence  of  controlling 
regulation.  But  that  such  was  the  variety  and  extent  of  the  operations 
of  commerce,  that  no  exact  and  precise  demarcation  between  State  and 
Federal  power  could  be  authoritatively  announced  in  a  single  case. 

"The  power  to  regulate  commerce  embraces  a  vast  field,"  say  the 
Court,  "containing  not  only  many,  but  exceedingly  various  subjects, 
quite  unlike  in  their  nature — some  imperatively  demanding  a  single 
uniform  rule,  operating  equally  on  the  commerce  of  the  United  States 
in  every  part;  and  some,  like  the  subject  now  in  question,  imperatively 
demanding  that  diversity  which  can  alone  meet  the  local  necessities  of 
navigation." 

We  have  followed  the  train  of  the  Attorney-General's  argument  with  a 
view  of  showing  that  it  is  outside  of  the  case  before  the  Court 

We  have  no  cause  for  inquiry,  whether  this  is  a  regulation  of  commerce 
by  the  State,  which  infringes  the  exclusive  authority  of  Congress,  or 
whether  it  may  be  reconcilable  with  the  admission  of  the  power  of  Con- 
gress, in  the  absence  of  congressional  regulations.  The  Constitution  has 
not  left  the  subject  of  our  inquiry  in  any  doubt  It  has  declared  that  ''no 
State,  without  the  consent  of  Congress,  shall  impose  any  impost  or  duty 
on  imports  or  exports. " 

How  far  the  States  may  protect  the  community  from  pauperismi  disease, 
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crime,  by  police  regulations,  in  reference  to  sales  of  liquor,  is  a  question 
which  can  never  arise  upon  a  revenue  law,  eicacting  duties  on  imports  or 
exports. 

The  States  are  prohibited  from  imposing  imposts  or  duties  in  any  form, 
and  State  regulations,  to  be  exerted  effectually  for  police  purposes,  must 
not  wear  the  garb  of  a  tax  bill. 

Nor  do  the  inquiries  of  the  Court,  relative  to  nuisances  in  water  courses 
and  impositions  upon  navigation,  apply  to  this  case.  For,  although  in 
those  discussions  the  power  of  the  United  States  is  maintained,  yet  they 
stand  upon  inferior  grounds  to  those  held  by  the  appellees  before  the 
Court. 

The  appellees  refer  the  Court  to  the  constitutional  inhibition  upon  the 
States  to  impose  duties  on  imports,  and  we  prove  that  the  property  upon 
which  this  tax  was  levied,  was  prepared  for  market  in  New  Orleans,in  another 
State,  and  sold  in  that  form  by  his  agent.  The  property  was  an  export 
from  the  State  of  production,  and  an  import  at  the  place  of  sale.  We 
are  answered  that  this  clause  does  not  apply  to  inter-State  commerce; 
that  imports  are  foreign  imports,  and  this  is  proved  by  fragmentary 
citations  from  discussions  on  the  boundaries  between  police  and  commer- 
cial power. 

The  controlling  decisions  upon  this  subject  are  those  in  which  the 
Supreme  Court  of  the  United  States  have  made  decisions  upon  the  power 
of  the  States  to  tax.  These  cases  were  decided  by  the  Court,  and  with 
little  or  no  dissent.  They  embrace  a  variety  of  cases,  which  fully  include 
this. 

The  boundaries  of  the  power  of  the  States  to  levy  taxes,  were  declared 
in  the  case  of  McCuUoch  v.  Maryland,  4  W.  316. 

'<  The  sovereignty  of  a  State  extends  to  everything  which  exists  by  its 
own  authority,  or  is  introduced  by  its  permission.  *'  '*  It  does  not  extend 
to  those  things  which  are  withdrawn  by  the  Constitution  of  the  United 
States  from  its  operation  and  control.  *'  "  The  means  which  are  employed 
by  Congress  to  carry  into  execution  power  conferred  on  that  body  by  the 
people  of  the  United  States,"  are  exempt.  The  stock  issued  by  the 
United  States  for  loans  made  to  the  United  States ;  the  stock  of  the 
United  States  Bank;  the  salaries  of  officers  of  the  United  States,  are 
severally  exempt.  Commissioners  of  Erie  v.  Doblin,  16  Pet.  315.  -^if 
York  V.  Commissioner  of  Taxes,  2  Black.  R.  620. 

The  States  cannot  impose  duties  ,on  imports  in  the  form  of  a  tax  on 
licenses  to  importers.    12  Wheat.  410. 

They  cannot  tax  ships  belonging  to  a  citizen  of  another  State,  temxx>- 
rarily  engaged  in  the  navigation  of  its  waters,  but  having  no  abiding 
place  in  the  State.     17  Howard,  597. 

They  cannot  impose  a  tax  upon  gold  exported  from  California  to  New 
York.    24  Howard,  R  169. 

In  the  first  of  these  cases.  Brown  v.  Maryland,  the  entire  operation  of 
the  clause  in  the  Constitution  was  considered  by  the  Court.  The  Court 
had  been  called,  in  antecedent  cases,  to  consider  of  the  taxing  power  of 
the  States,  and  whether  in  any  case  limited,  and  the  extent  of  their 
powers  over  commercial  agencies  and  instrumentalities,  and  now  tiie 
question  comes  up  whether  the  taxing  power  of  the  States  respecting 
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commerce  was  at  all  prohibited,  and  how  far  the  prohibition  extended. 
The  opinion  of  the  Court  was  that  it  applied  to  preclude  taxes  on  imports 
and  exports  arising  from  foreign  or  inter-State  commerce.  That  is,  that 
the  prohibition  was  general. 

It  is  difficult  to  find  a  more  careful,  candid  and  considerate  judgment 
than  the  one  delivered  by  the  Supreme  Court  in  that  case. 

Every  word  seems  to  have  been  weighed  before  it  was  uttered.  Every 
depth  was  sounded  before  the  Court  dropped  its  anchor. 

Now  it  is  idle  to  attempt  to  shake  the  authority  of  this  judgment  by 
quoting  from  Judge  A.  or  Judge  £.  The  Court  promulgated  that  opinion, 
and  its  authority  is  not  to  be  impugned  except  by  the  Court. 

But  the  Court  never  dreamed  of  shaking  it.  Whenever  any  case  within 
its  principle  has  come  up,  its  authority  has  been  Recognized. 

In  the  case  of  Almi/  v.  Ckdifomia,  24  Howard,  169,  Chief  Justice  Taney, 
speaking  for  the  entire  Court,  said:  *' We  think  this  case  cannot  be 
distinguished  from  that  of  Brown  v.  Maryland^  reported  in  12  Wheaton, 
419.  That  case  was  decided  in  1827,  and  the  decision  has  always  been 
regarded  and  followed  as  the  true  construction  of  the  clause  of  the  Con- 
stitution in  question." 

The  material  facts  of  the  cases  that  identified  them,  was  that  a  State 
bad  levied  a  tax — ^in  the  first  case — upon  foreign  imports;  in  the  last  case, 
upon  exports  to  another  State. 

But  the  prohibition  to  levy  taxes  upon  imports  from  any  place,  or 
exports  to  any  place,  is  absolute,  and  so  the  Court  decided  in  Brown  v. 
Maryland^  and  so  the  Court  affirmed  it  to  have  been  in  Almy  v.  Calif omia. 

The  Attorney-General  cannot  reconcile  that  opinion,  with  some  pre- 
vious fragment  of  an  opinion  he  has  found  of  tiie  late  venerable  Chief 
Justice  in  an  earlier  case. 

The  answer  may  possibly  be  found  in  the  fact  that  in  the  case  of  Almy, 
Chief  Justice  Taney  was  the  organ  of  the  entire  Court,  and  expressed 
their  judgment,  and  his  concurrence  with  it. 

His  personal  opinion  in  another  case,  was  quite  a  different  thing  from 
his  opinion  delivered  in  the  name  of  the  Court,  and  by  its  authority. 

It  may  have  been  that  the  Chief  Justice  had  become  satisfied  that 
there  could  be  no  improvement  to  the  rule  of  Brown  v.  Maryland^  and 
that  stability  ought  to  be  given  to  it  by  the  judgment  of  the  entire 
Court. 

But  it  is  quite  probable  that  a  close  scrutiny  would  show  that  there  had 
been  no  incongruity.  But  if  the  Chief  Justice  had  expressed  some 
opinion  inconsistent  with  that  subsequently  given  in  Almy  v.  Cali/omia, 
does  that  alter  the  authority  of  the  decision  in  that  case?  That  opinion 
has  all  the  weight  that  the  concurring  judgments  of  all  the  members  of 
the  Court  can  give  to  it.  The  opinion  is  clear,  distinct  and  pertinent. 
The  facts  of  the  case  are  few  and  undisputed. 

An  invoice  of  gold  was  shipped  from  the  port  of  San  Francisco  to  the 
city  of  New  York.  The  revenue  law  of  California  required  a  stamp  to 
be  placed  on  the  bill  of  lading,  showing  the  shipment.  This  was  not 
done,  because  it  was  insisted  that  this  was  a  tax  on  exports,  and  therefore 
prohibited  by  the  Constitution  of  the  United  States. 

The  Court  decided,  that  though  this  tax  was  not  formally  a  tax  on  the 
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inToice  of  gold  dnst,  it  was  so  in  intcDtion  and  effect,  and  that  a  tax  npon 
the  gold  dust  imported  to  New  York  was  a  violation  of  the  Constitution. 

When  we  consider  that  the  prohibitory  clanso  of  the  Constitation 
extends  as  well  to  imports  as  to  exports,  and  that  the  object  of  introducing 
that  prohibition  npon  the  power  of  State  taxation  was  to  protect  inter- 
State  commerce,  it  will  at  once  appear  that  this  authority  is  controlling 
in  this  case. 

The  facts  established  in  the  case  before  the  Court  show  that  the  pro- 
perty held  by  the  appellees  was  temporarily  in  New  Orleans  to  find  a 
market;  that  it  had  never  become  mingled  with  other  property  of  the  State; 
that  the  owners  were  non-residents,  and  were  liable  to  taxes  elsewhere. 

The  case  meets  all  the  conditions  that  are  set  forth  in  the  case  of  Brown 
▼.  Maryland,  to  exclude  (he  jurisdiction  of  the  State  of  Louisiana,  in  the 
matter  of  taxation,  unless  it  shall  be  determined  that  the  power  of  the 
State  over  property  imported  from  the  States  of  the  Union  is  unlimited. 

But,  in  our  judgment,  the  history  of  the  Constitution,  the  contempo- 
raneous judgments  upon  it,  and  the  mischiefs  the  clause  was  intended  to 
remove,  alike  show  that  the  States  have  not  such  power. 

Taliafbbbo,  J.  This  action  was  commenced  on  the  part  of  the  State 
against  the  defendants,  to  compel  them  under  an  act  of  the  Legislature 
of  the  State,  approved  April  4th,  1865,  to  pay  over  the  sum  of  twelve 
hundred  dollars,  alleged  to  be  due  to  the  State,  arising  from  the  tax  of 
one-fourth  of  one  per  cent,  imposed  by  that  act  upon  the  gross  amount 
of  sales  of  defendants,  as  commission  merchants,  from  1st  July  to  31st 
December,  1865,  and  twenty  per  cent,  on  the  amount  of  the  tax  as  a 
penalty  for  the  non-compliance  on  their  part  with  the  act  aforesaid;  the 
whole  amount,  tax  and  penalty,  being  twelve  hundred  dollars. 

Li  their  answer,  the  defendants  state  that  between  the  1st  July  and  Slst 
of  December,  1865,  they  sold  in  the  city  of  New  Orleans  of  '*  Western 
Produce  "  to  the  amount  of  four  hundred  thousand  dollars,  consisting  of 
bacon,  pork,  flour,  com,  rope,  lard,  and  other  articles  of  that  kind  ;  that 
these  commodities  were  consigned  to  them  by  citizens  of  the  United 
States,  residing  beyond  the  limits  of  the  State  of  Louisiana,  for  sale,  iind 
that  the  same  were  sold  by  them  for  and  on  account  of  the  non-resident 
owners,  who  were  citizens  of  Missouri,  Illinois,  Indiana,  Ohio,  Kentucky, 
and  other  States  on  the  Mississippi  river,  and  its  various  tributaries;  that 
these  sales  were  made  of  the  said  produce  in  the  form  in  which  it  was 
prepared  by  their  constituents,  beyond  the  limits  of  Louisiana  for  mar- 
ket, for  a  commission  of  two  and  a  half  per  cent,  upon  the  gross  amount 
of  the  sales.  They  contend  that  the  property  thus  introduced  into  the 
State  of  Louisiana  from  other  States  and  thus  sold,  is  exempt  by  the 
Constitution  of  the  United  States  from  import  duty,  or  other  tax  for  the 
benefit  of  the  State  of  Louisiana.  They  further  aver,  that  the  tax  afore- 
said is  unequal,  as  it  discriminates  in  favor  of  a  large  class  of  persons  who 
pursue  the  same  business  with  themselves,  and  that  it  is  for  this  reason, 
repugnant  to  the  Constitution  of  the  State  of  Louisiana,  in  relation  to 
the  imposition  of  taxes. 

Judgment  was  render§4  iQ  the  Cou^t  below  in  favor  of  the  defendants, 
fU)d  the  SU^te  appeals^ 
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In  the  formation  of  the  Constitution  of  the  United  States,  it  was  fore- 
seen that  the  inter-communication  between  the  States  might  be  a  fruitful 
source  of  agitation  and  trouble.  Under  the  Articles  of  Confederation  this 
trouble  was  distinctly  foreshadowed,  as  well  as  that  likely  to  arise  from 
leaving  to  the  States  the  power  to  lay  impost  upon  foreign  importations. 
The  last-named  pretension  was  disposed  of  by  the  distinct  enunciation 
oontained  in  section  10  of  the  Ist  Article,  that  "No  State  without  the 
consent  of  the  Congress  shall  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspec* 
tion  laws,  and  the  net  produce  of  all  duties  and  imposts  laid  by  any  State 
on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United 
States,  and  all  such  laws  shall  be  subject  to  the  revision  and  control  of  the 
Congress." 

The  provisions  contained  in  this  Article  of  the  Constitution,  it  is  con- 
tended in  this  case  by  the  Attorney-General,  refers  exclusively  to  imports 
from  foreign  countries;  and,  in  an  argument  of  much  learning  and  research, 
he  maintains  that  legislation  on  the  subject  of  inter-State  commerce,  is 
not  exclusively  entrusted  by  the  Constitution  to  Congress. 

From  numerous  authorities  invoked  by  him  he  deduces  the  conclusion, 
that  in  the  case  before  the  Court  ''  the  tax  on  gross  sales  or  receipts  is 
simply  a  legitimate  exercise  of  the  taxing  power,  and  in  no  manner  a 
regulation  of  commerce;  nor  is  it  even  an  indirect  interference  with  the 
regulation  of  commerce ;  and  should  it  be  considered  a  regulation  of 
commerce,  it  is  not  thereby  repugnant  to  the  Federal  Constitution.*' 

The  doctrine,  that  the  States  have  a  concurrent  power  with  Congress 
**to  regulate  commerce  between  the  States,"  would  seem  to  involve 
the  very  difficulty  which  it  was  obviously  the  purpose  of  the  framers 
of  the  Constitution  to  provide  against.  Looking  to  the  objects  aimed 
at,  the  inference  seems  clear  that  they  intended  to  prohibit  the  exer- 
cise of  this  power  by  the  States.  The  abuse  to  which  such  a  power  might 
lead  may  well  be  illustrated  by  the  position  and  commercial  advantages 
of  the  State  of  Louisiana.  It  controls  the  outlet  to  the  ocean  of  the  great 
river,  which,  with  its  vast  tributaries,  flows  through  the  boundaries  of  so 
many  wealthy  and  populous  States.  Near  that  outlet,  and  within  the 
same  State,  is  found  the  common  mart  at  which  the  various  products  of 
the  States  of  the  Mississippi  must  all  meet  for  sale,  or  for  exportation  to 
other  States  of  the  Union  or  to  foreign  countries.  What  if  Louisiana 
should  impose  a  tax  upon  cotton,  coming  from  Arkansas  to  New  Orleans 
to  be  shipped  to  Massachusetts,  or  upon  tobacco  from  Kentucky  and 
Missouri,  destined  for  Europe?  It  is  plain  that  this  would  be  in  deroga- 
tion of  the  common  right  which  belongs  to  the  people  of  all  the  States  of 
the  Union,  the  right  to  the  free  use  of  the  Mississippi  river.  It  would 
be,  in  the  one  case  the  laying  an  export  duty  which  is  plainly  forbidden, 
and  in  the  other,  the  imposing  a  burden  upon  the  commercial  intercourse 
between  the  States,  and  to  that  extent  a  regulating  the  commerce  between 
them.  And  would  it  not  amount  to  the  same  thing  if  Louisiana  should 
impose  a  tax  upon  the  products  of  other  States  brought  to  New  Orleans 
for  sale,  belonging  to  individuals  of  other  States,  and  sold  here  as  their 
propertjr;  pr  place  the  t^x  u^ou  the  proceeds  pf  such  property  wbe^ 
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sold?  It  is  shown,  in  the  case  in  controversy,  that  the  products  sold  by 
the  defendants  were  prepared  and  put  up  by  the  owners  and  producers  in 
the  States  from  whence  they  were  brought,  and  sold  in  New  Orleans  in 
the  same  form  in  which  they  came  here,  that  they  were  sold  for  the 
Owners,  and  that  the  defendants  have  no  interest  whatever  in  tlie  proceeds 
beyond  their  commissions  for  making  the  sales.  Until  a  change  in  the 
ownership,  or  in  the  condition  of  the  merchandise  has  taken  place,  so 
that  it  becomes  incorporated  with,  and  forms  part  of  the  property  of  the 
State,  it  is  not  subject  to  State  taxation.  When  sold,  the  money  repre- 
sents the  thing  sold;  it  belongs  to  a  citizen  of  another  State,  and  is  equally 
exempt  from  the  tax. 

But,  whatever  opinions  may  have  been  at  any  time  expressed,  favoring 
the  view  that  the  power  to  regulate  commerce  among  the  States  is  not 
exclusively  vested  in  Congress,  we  consider  that  the  authorities  are  decid- 
edly against  that  opinion.     The  question  was  considered  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Gibbons  v.  Ogden,  9  Wheaton  1. 
It  was  there  declared  that  the  power  of  Congress  '*  to  regulate  commerce 
with  foreign  nations  and  among  the  States "  is  complete  in  itself,  and 
that  it  has  no  limitation  other  than  are  presented  by  the  Constitution. 
In  the  same  Court  the  subject  underwent  a  full  examination,  in  the  case 
of  Brown  v.    Tlie  Slate  of  Maryland^  12  Wheaton  410.     This  case  arose 
upon  a  statute  imposing  a  license  tax  upon  all  persons  who  should  sell 
imported  goods.   It  was  held  to  be  a  tax  upon  all  imports — an  import  duty, 
and  was  therefore  unconstitutional.    The  Court  said:    **A11  must  perceive 
that  a  tax  upon  an  article  imported  for  sale  is  a  tax  on  the  article  itself.' 
It  is  true  the  State  may  tax  occupations  generaUy,  but  this  tax  must  be 
paid  by  those  who  employ  the  individucd,  or  is  a  tax  on  his  business. 
The  lawyer,  the  physician  or  the  mechanic,  must  either  charge  more  on 
the  article  on  which  he  deals  or  the  thing  is  taxed  through  his  person. 
This,  the  State  has  a  right  to  do,  because  no  constitutional  prohibition 
extends  to  it.     So  a  tax  on  the  occupation  of  an  importer  is,  in  like  man- 
ner, a  tax  on  importation.     It  must  add  to  the  price  of  an  article,  and  be 
paid  by  the  consumer  or  by  the  importer  himself,  in  like  manner  as  a 
direct  duty  on  the  article  itself  would  be  paid.     This  the  State  has  not 
the  right  to  do,  because  it  is  prohibited  by  the  Constitution."    In  conclu- 
sion, the  Court  say:     "It  may  be  proper  to  add  that  we  suppose  the 
principles  laid  down  in  this  case  to  apply  equally  to  importations  from  a 
sister  State."    In  what  are  called  the  Passenger  cases,  7  Howard  410,  the 
question  was  whether  the  States  could  levy  a  tax  upon  passengers  coming 
in  foreign  vessels  to  the  United  States.   Mr.  Justice  Wayne,  in  delivering 
his  opinion,  said:    **Do  not  the  constitutional  powers  of   the  United 
States  act  upon  the  territory  as  well  as  upon  the  sovereignty  of  the  States 
to  the  extent  of  what  was  their  sovereignty,  before  they  yielded  it  to  the 
United  States.     Can  any  one  of  the  sovereign  powers  of  the  United 
States  be  carried  out  by  legislation  without  acting  upon  the  territory  and 
sovereignty  of  the  States?  This  being  so,  Congress  may  say  and  doea  say, 
whence  a  voyage  may  begin  in  the  United  States,  and  where  it  may  end 
in  the  United  States.     Though  in  its  transit  it  enters  the  territory  of  a 
State,  the  political  jurisdiction  of  the  State  cannot  interfere  with  it  by 
taxation  or  otherwise  until  the  yoyage  has  ended;  »ot  until  the  per^pps 
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who  have  been  brought  as  passengers  have  been  landed  or  the  goods 
which  may  have  entered  as  merchandise,  have  passed  from  the  hands  of 
the  importer,  or  have  been  made  by  himself  a  portion  of  the  mass  of  the 
general  property  of  the  State." 

To  the  same  purport  is  the  case  of  Hai/s  v.  The  Pacific  Railroad  Com- 
pany, 17  Howard  697.  A  tax  was  imposed  by  the  State  of  California  upon 
the  steamships  of  a  line  of  vessels  of  that  class  engaged  in  navigating 
the  Pacific  Ocean  from  St.  Francisco  to  Panama.  The  Court  held  for  the 
the  same  reasons  given  in  the  Passenger  cases,  that  the  State  had  no 
jurisdiction. 

The  case  of  Almt/  v.  Calif omia,  24  Howard  169,  was  that  of  a  tax 
imposed  by  the  State  upon  the  gold  or  silver  coin,  or  gold  dust  trans- 
ported from  any  place  within  the  State  to  any  place  without  the  State. 
The  tax  was  laid  in  the  form  of  a  stamp  duty  on  the  bill  of  lading.  The 
Court  held  that  it  was  a  tax  on  exports,  and  was  unconstitutional  In  this 
case  the  export  was  from  California  to  New  York.  We  regard  it  as 
important,  because  it  affirms  the  case  of  Brown  v.  The  Stale  of  Maryland, 
In  Almy  v.  California^  the  Supreme  Court  remarked,  that  the  decision  in 
Brown  v.  The  State  of  Maryland,  has  always  been  regarded  and  followed 
OS  the  true  construction  of  the  clause  in  the  Constitution  now  in  question. 
It  shows  that  the  Court  regarded  the  inter-State  commerce  as  standing 
upon  the  same  ground,  as  to  the  constitutional  protection,  as  foreign 
commerce;  and  that  the  closing  paragraph,  which  we  have  before  cited 
from  the  opinion  in  the  case  of  Brown  v.  Maryland,  viz:  **  that  the  prin- 
ciples laid  down  in  this  case  apply  equally  to  importations  from  a  sister 
State,"  announces  the  settled  doctrine  on  the  subject. 

The  conclusion  we  reach,  after  a  general  view  ot  the  question,  and  a 
careful  examination  of  the  authorities,  renders  it  unnecessary  for  us  to 
consider  the  other  ground  of  defence,  the  illegality  of  the  tax  arising 
from  its  alleged  inequality,  and  therefore  in  derogation  of  Article  124  of 
the  Constitution  of  the  State  of  Louisiana. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 
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No.  64.— Saeah  Ware  et  al  v,  Russell  Jones,  Sr. 

The  heirs  of  the  deceased  become  seiised  of  the  property  of  their  ancestor  at  the  moment  of  hia 

decease.    The  surviving  widow  is  seized  of  one-half  of  the  community  property,  and  the  heirs  of 

the  other. 
The  title  so  Tested  continues  in  them,  subject  to  be  divested  at  any  time  by  the  creditors  themselTSS. 

or  by  the  administrator  for  them.    The  widow  and  heirs  take  the  estate  absolutely,  subject  to  th« 

debts  and  charges  against  it;  and  all  that  is  meant  by  residuary  rights  is,  that  the  propertgr  ia 

thus  encumbered. 
Where  the  widow  and  heirs  of  a  deceased  party  bring  suit  against  a  third  party  in  possession  for 

property  belonging  to  them,  the  third  possessor  cannot  require  them  to  show  aflBrmatiTely  Uiat 

the  administration  is  closed  before  they  can  recover. 
A  third  po<»«e88or  cannot  set  up  that  there  are  creditors  holding  claims  against  the  property  in  bia 

possession  to  defeat  the  heirs;  only  the  creditors,  themselves,  or  the  administrator  for  them,  q«d 

make  such  defence. 

APPEAL  from  the  District  Court,  Parish  of  Bossier^  Weems,  J. 
Jones  and  ScoUf  for  plaintiffs  and  appellees.     Griffin  c§  Snider,  and 
L.  B,  WcUkins,  for  defendants  and  appellants. 

Taliafebro,  J.     The  widow  and  heirs  of  William  Harkins,  deceased, 
bring  a  petitory  action  in  this  case  to  recover  three  several  tracts  of  land 
containing,  in  the  aggregate,  about  four  hundred  acres. 
The  suit  was  instituted  in  the  first  instance  against  Russel  Jones,  Sr., 
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who  was  alleged  to  be  in  possession,  and  who,  it  seems,  died  not  long 
after  the  action  was  brought.  It  was  renewed  against  his  heirs,  and 
Bussel  Jones,  Jr. ,  who  became  administrator  of  his  f ather^s  estate,  an- 
swered, denying  any  right  to  the  property  sued  for  in  the  plaintiffs,  and 
averred  that  it  was  purchased  by  his  ancestor  from  Andrew  Lawson,  by 
deed  of  conveyance,  dated  29th  of  November,  1850.  He  alleges  that 
since  the  purchase,  valuable  improvements  have  been  made  on  the  land, 
and  that  the  sum  of  fifteen  hundred  dollars  was  paid  to  Lawson  as  the 
price  of  the  land.  He  prays,  in  case  of  eviction,  that  he  be  allowed 
seven  thousand  dollars  for  the  improvements,  and  that  he  recover  from 
the  succession  of  Lawson  the  amount  payed  for  the  land.  The  executor 
of  Lawson  was  called  in  warranty,  but  we  do  not  find  that  he  answered. 
The  plaintiffs  had  judgment  in  their  favor,  decreeing  them  to  be  the 
owners  of  the  land,  and  awarding  them  rent  for  the  use  of  the  land  at 
the  rate  of  two  hundred  dollars  per  annum,  from  1st  January,  18^2.  The 
defendants  had  judgment  over  against  the  succession  of  Lawson  for  the 
amount  claimed  of  the  executor  under  the  warranty.  From  this  judg- 
ment the  defendants  have  appealed. 

We  shall  direct  our  attention  in  the  first  place  to  several  bills  of  excep- 
tions found  in  the  record.  Before  answering  to  the  merits  the  defendant 
excepted  to  the  action,  on  the  ground  that  it  was  instituted  against  a 
party  not  in  possession,  averring  specially  that  Elkin  Jones  was  possessor 
of  the  land  and  premises,  and  moved  a  dismissal  of  the  case.  The  testi- 
mony of  several  witnesses  was  introduced  on  the  question  of  possession, 
but  their  statements  are  contradictory.  Bussel  Jones,  Sr.,  and  Elkin 
Jones,  were  both  living  together  on  the  plantation,  and  the  title  obtained 
from  Lawson  was  in  Bussel  Jones,  Sr.  We  think  the  exception  was  pro- 
perly disregarded  by  the  Court. 

The  defendants  filed  what  they  term  a  peremptory  exception,  the 
substance  of  which  is  thdt  there  were  not  proper  parties  before  the  Court; 
that  one  of  the  heirs  of  Harkins  had  died  since  the  commencement  of 
the  suit,  and  that  no  revival  had  taken  place  in  the  name  of  his  represen- 
tative, and  that  another  heir,  at  that  time  a  minor,  had  attained  the  age  of 
majority.  They  further  excepted  to  the  suit  that  it  should  have  been 
brought  in  the  character  of  one  for  partition.  It  appears  from  this  bill 
of  exceptions,  that  it  was  presented  after  the  close  of  the  evidence,  aad 
when  the  argument  of  the  cause  was  about  to  commence.  The  exception 
being  of  the  dilatory  kind,  we  think  the  Court  properly  overruled  it,  on 
the  ground  that  it  came  too  late. 

A  third  bill  of  exceptions  was  taken  by  the  defendants  to  the  admission 
of  evidence  to  prove  that  Lawson  (whose  executor  was  called  in  warranty) 
declared  in  relation  to  the  lands  in  controversy,  that  if  the  heirs  of 
Harkins  were  to  sue  for  them  they  would  recover,  as  the  perfect  title  was 
in  them.  The  objections  are,  that  the  declaration  was  made,  if  at  all,  out 
of  the  presence  of  the  parties,  and  is  a  mere  loose  hearsay  statement. 
That  so  far  as  the  defendants  are  concerned,  the  representative  of  Lawson 
is  not  a  party  to  the  suit.  The  evidence  was  admitted  by  the  Court  only 
to  show  the  bad  faith  of  Lawson,  under  whom  defendants  ^hold,  and  to 
prevent  prescription.  We  think  the  ruling  of  the  Court  was  proper. 
2  N.  S.  13.     12  B.  146. 
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The  plaintiffs  reserved  a  bill  of  exceptions  to  that  part  of  the  charge 
given  by  the  Court  to  the  jury,  which  instructed  them  that  unless  the 
heirs  of  Harkins  show,  affirmatively,  that  the  estate  of  their  ancestor  has 
been  settled  and  the  administration  closed,  they  cannot  recover. 

It  appears  that  "William  Harkins  died  in  the  year  1840.  In  the  month 
of  October  of  that  year,  an  inventory  was  taken  of  his  estate.  It  further 
appears  that  W.  C.  Veeder  became  the  administrator,  and  that  in  the 
month  of  April,  1845,  he  filed  an  account  of  his  administration.  This 
aocount  was  opposed,  and  much  litigation  followed.  The  estate,  by  the 
showing  of  the  administrator  was  insolvent,  and  paid  nothing  to  the  ordi- 
nary creditors.  From  the  judgment  rendered  by  the  District  Court  of 
Claiborne,  adjusting  the  claims  of  the  parties,  the  administrator  appealed^ 
and  this  Court,  in  October,  1847,  remanded  the  case  to  the  lower  Court 
for  further  proceedings. 

We  find  nothing  in  the  record  showing  that  any  other  proceedings  were 
taken  afterwards  in  relation  to  the  estate.  It  is  in  proof  that  in  the  year 
1849,  the  Court-house  of  the  parish  of  Claiborne,  together  with  the  clerk's 
and  recorder's  offices  were  burned,  and  all  the  records  destroyed.  In 
consequence  of  this  accident  the  parties  in  this  suit  are  compelled  to 
resort  in  a  considerable  degree,  to  secondary  evidence  in  relation  to  facts 
which  would,  under  other  circumstances,  have  to  be  established  by  written 
proof. 

There  appears  some  confusion  and  irregularity  took  place  in  regard  to 
the  affairs  of  the  estate,  and  the  management  of  it  appears  to  have 
reflected  no  credit  upon  the  administrator.  The  land  in  dispute,  it 
appears  sufficiently  clear,  was  placed  upon  the  inventory  of  the  estate, 
but  we  do  not  find  that  it  was  ever  sold  by  any  order  of  Court  invoked 
by  the  administrator  or  creditors  of  the  succession.  Evidence  was  intro- 
duced, in  the  course  of  the  trial,  to  show  how  this  property  was  disposed 
of.  This  we  shall  presently  notice.  In  the  consideration  of  this  excep- 
tion, we  have  to  determine  whether,  under  the  circumstances  presented, 
the  widow  and  heirs  of  Harkins  are  precluded  from  asserting  a  right  to 
the  land  in  dispute,  on  the  ground  that  they  have  not  shown  that  the 
administration  of  the  estate  has  been  closed. 

At  the  decease  of  their  ancestor  his  heirs  became  seized  of  his  property. 
The  land,  being  community  property,  one-half  of  it  belongs  to  the 
widow,  and  the  other  to  the  heirs.  The  title  so  vested  continues  in  the 
parties,  subject  to  be  divested  at  any  time  by  the  creditors  themselves,  or 
by  the  administrator  acting  for  them.  When  it  is  said  that  the  rights  of 
heirs  are  merely  residuary,  nothing  more  is  meant  than  they  take  only 
what  remains  of  a  succession  after  its  charges  are  paid.  They  are  not 
the  less  owners  of  the  property  they  inherit,  because  it  is  followed  by  and 
subject  to  the  charges  against  it.  What  then  is  to  prevent  them  from 
asserting  their  rights  to  property  as  against  persons  not  creditors  of  the 
ancestor  or  of  the  succession  ?  If  the  creditors  fail,  or  omit  to  claim 
property  found  in  possession  of  third  parties,  and  which  belongs  to  the 
succession  against  which  they  have  claims,  shall  the  heirs  of  the  succes- 
sion be  precluded  from  claiming  it  ?  In  the  present  case,  we  find  that 
the  last  proceedings  legally  taken,  in  regard  to  the  affairs  of  Harkins'  es- 
tate, was  in  the  year  1847.    Ten  years  afterwards,  this  suit  is  brought  by 
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his  widow  and  heirs.  Another  ten  years  have  since  passed,  and  we  yet 
find  no  creditor  claiming  to  have  rights  against  this  property.  Shall 
third  parties  in  possession  avail  themselves  of  this  long  silence  and  inac- 
tion of  the  creditors,  if  there  remains  any,  to  deprive  the  owners  of  their 
rights  to  it  ?  Shall  they  resist  the  claims  of  vthe  plaintiffs  by  asserting 
that  the  administration  of  the  estate  is  not  yet  closed  ?  We  do  not  see 
that  there  is  an  administrator  to  this  estate;  and,  if  there  be  one,  we  do 
not  find  him  intervening  in  this  controversy  on  behalf  of  creditors; 
without  determining  that  creditors,  if  there  be  any,  have  but  their  rights 
against  the  property  in  question — whether  in  possession  of  the  heirs  pv 
of  third  parties,  we,  nevertheless,  conchide  that  under  the  state  of  faot^ 
that  appear  to  us  to  exist,  the  pLiintiffs  should  be  permitted  to  assert 
their  claims  as  against  the  defendants,  and  in  that  view  of  the  case  we 
think  that  the  plaintiffs'  exception  to  the  charge  of  the  Court  to  the  jury 
should  have  been  sustained. 

On  the  merits,  we  find  that  the  plaintiffs  set  up  title  under  government 
patents  issued  to  William  Harkins.  Against  this  title  the  adverse  claim- 
ants set  up  one,  that  they  endeavor  to  sustain  by  parol  statements,  which, 
in  some  respects,  appear  somewhat  contradictory.  The  deputy  sheriff. 
Alder,  says  in  his  testimony,  that  he  acted  in  that  capacity  in  the  parish 
of  Claiborne,  about  four  years,  commencing  his  duties  in  the  spring  of 
1838;  that  he  sold  the  land  Harkins  was  then  living  on  under  b.  fieri 
facias,  issued  in  a  case  entitled  C.  H.  Veeder  v.  Wm.  Harkins;  that  Veeder 
bought  the  land,  and  that  a  deed  was  made  to  him ;  that  the  sale  was,  in 
the  first  instance,  made  on  twelve  months  credit,  and  a  twelve -months' 
bond  taken;  that  the  bond  was  not  paid  at  maturity,  and  that  the  land 
was  sold  under  the  bond,  and  that  J.  B.  Runnels  bought  it. 

J.  B.  Runnels  says,  in  his  testimony,  that  ''the  said  administratbr 
(meaning  Veeder)  did  sell  the  lands  belonging  to  the  estate  of  said  Har- 
kins, at  least  I  positively  know  that  he  sold  the  plantation  he  lived  on  at 
the  time  of  his  death.  C.  H.  Veeder  sold  to  me  the  plantation  at  private 
sale.  He,  the  said  Veeder,  sold  mo  the  tract  of  land  for  one  thousand 
dollars  cash  down,  and  the  balance  on  one  and  two  years'  time,  the  whole 
amounting  to  three  thousand  dollars.  C.  H.  Veeder  furnished  me  the 
money  to  pay  the  thousand  dollars,  and  I  gave  him  my  notes  for  t^he 
balance  of  the  purchase  money.  The  first  of  these  notes  was  transferred 
to  Andrew  Lawson.  The  second  was  handed  to  me  by  C.  H.  Veeder,  in 
Alexandria,  La,,  which  was  not  paid  by  me,  but  was  destroyed  by  myself. 
These  notes  were  made  payable  to  C.  H.  Veedar,  as  administrator  of  Wm. 
Harkins.  Said  lands  were  afterwards  sold  by  Andrew  Lawson  to  force  his 
lien  on  the  first  note.  He  bought  the  lands,  and  afterwards  sold  them  to 
Bussel  Jones,  Sr.  It  was  most  perfectly  understood  between  C.  H.  Veeder 
and  myself,  that  I  was  to  have  the  place  on  paying  the  first  note  of  one 
thousand  dollars,  but,  as  I  was  not  certain  of  my  title,  I  did  not  pay,  and 
the  place  was  sold  as  above  stated." 

The  land  purporting  to  have  been  sold  xindLex  f^i  facias,  and  purchased 
by  Veeder,  is  identified  as  the  same  land  placed  upon  the  inventory  of 
Harkins'  estate.  It  is  unexplained  by  the  record  before  us,  why  Veeder, 
if  he  supposed  he  had  acquired  a  title  to  these  lands  in  Harkins'  life- 
time by  virtue  of  the  sheriff's  srfe  spoken  of,  should  accept  tho  i^ye|itoIy 
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upon  which  they  were  set  down  as  property  of  his  succession,  and  should 
sell  them  to  Rnnnels,  and  take  his  notes  payable  to  the  estate.  The  pri- 
vate sale  of  the  administrator  to  Bunnels  was  a  mere  nullity,  and  it  is  clear 
that  neither  Bnnnels  nor  Lawson  had  any  confidence  in  the  title  thus 
obtained.  To  make  oat  tttle  under  sheriff's  sale,  it  is  necessary  to  show 
a  judgment,  execution  and  sheriff's  deed.  In  the  case  before  us,  it  is  not 
shown  that  there  was  a  judgment  from  which  subsequent  legal  proceed- 
ings sprung.  The  title  by  the  sheriff's  sale  is  defective  in  this  respect, 
and  taking  the  acts  of  Yeeder  as  a  criterion,  we  cannot  but  conclude  that 
he  attached  no  validity  to  it  himself.  The  title  of  the  defendants  derived 
from  such  a  source  cannot  be  successfully  opposed  to  the  clear,  unambi- 
guous title  shown  to  have  existed  in  the  plaintiffs' ancestor,  and  of  which 
it  is  not  shown  the  plaintiffs  have  ever  been  divested. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 


No.  113.— James  W.  Howakd  v,  Joshua  E.  Eibwin. 

M    ^1       OoDftderata  treaanty  notes  were  issued  in  Tiolation  of  law,  and  used  for  the  purpose  of   OTer- 
'  ^'  throwing  the  Oovemment  of  the  United  SUtes. 

CJourti  of  Jnatioe  will  not  lend  their  aid  to  give  eiloot  to  contracts,  the  consideration  of  which 
are  illegal  and  reprobated  by  law. 

APPEAL  from  the  District  Court,  Parish  of  DeSoto,   Weems,  J. 
EUxm  and  Wemple,  for  plaintiff  and  appellant.     R,  J,  Bowman,  for 
defendant  and  appellee. 

IiiSLEY,  J.  This  case  presents  the  question  as  to  the  right  of  the  plain- 
tiff to  invoke  the  aid  of  this  Court  to  enforce  a  contract,  the  consideration 
of  which  was  one  reprobated  by  law,  to  wit;  notes  issued  as  money  by  a 
confederation  of  States  to  destroy  the  Union  and  to  destroy  the  govern- 
ment of  the  United  States,  of  which  the  rebellious  States,  so  confede- 
rated, were  members. 

By  repeated  decisions,  we  have  refused  to  notice  such  cases,  and  as  the 
one  now  submitted  is,  in  this  particular,  one  of  the  same  class,  it  must  be 
dismissed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  this  suit  be  dismissed 
at  the  cost  of  the  appellant. 


No.  112.— J  AMES  W.  HOWABD  V,    WlLLIAM  MaTHEWS, 

Ilslbt,  J.  The  facts  of  this  case,  in  regard  to  the  consideration  of 
the  contract  sued  on,  are  identical  with  those  in  the  case  of  James  W, 
Howard  v.  JosJiua  E,  Kir  win,  and  for  the  reasons  for  our  judgment  in 
that  case  just  decided. 

It  is  ordered,  adjudged  and  decreed,  that  the  suit  be  dismissed  at  the 
coats  qI  the  appellant. 
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Br«dy  v.  MoWiUiams. 

No.  63.— T.  R.  Bbabt  v,  J.  G.  MoWhiLIAMS,  Administrator.  \^  ^ 

The  testimony  of  one  witnew,  unsupported  by  corroborating  oircumstaneefl,  la  Insufficient  to  i^ve  a 
▼erbal  con  tract  where  the  amount  exceeds  five  hundred  dollars.    O.  0. 2967. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Weems,  J. 
Jones  d  Harris,  for  plaintiff  and  appellee.     /.  W.  Jones,  for  defen- 
dant and  appellant. 

Htman,  C.  J.  The  plaintiff  obtained  judgment  against  the  defendant 
on  a  contract  exceeding  9500,  which  was  not  reduced  to  writing,  on  the 
evidence  of  one  witness  only  of  the  contract,  without  any  proof  of  cir- 
cumstances sustaining  his  evidence;  and  the  defendant  has  appealed  from 
the  judgment. 

The  evidence  is  insufficient  to  justify  the  judgment,  as  such  contracts 
must  be  proved  by  at  least  one  credible  witness,  and  other  corroborating 
circumstances.     See  Civil  Code,  Art.  2257. 

Let  ^e  judgment  of  the  District  Court  be  reversed,  and  let  the  case 
be  remanded  to  the  District  Court  to  be  proceeded  with  according  to  law; 
the  plaintiff  to  pay  cost  of  appeal. 


No.  61.— William  Spbowl  et  al.  v.  Ella  D.  Stewabt  and  Bobbbt  S. 

DiTNGAN. 

A  jud«rment  based  on  a  written  agreement  of  the  parties^  must  conform  to  the  terms  of  the  agreement 

Where  the  parties  to  a  suit  have  consented  in  writing  to  a  judgment,  and  the  judgment  of  the  Court 

does  not  conform  to  the  consent,  either  party  has  the  right  to  appeal  to  hate  the  error  corrected. 

APPEAL  from  the  District  Court,  Parish  of  Natchitoches,  Lewis,  J. 
Fierson  dt  Levy,  for  plaintiffs  and  appellants.     C,  Chaplin  c§  Son,  lot 
defendants  and  appellees, 

Labaitve,  J.  The  judgment  appealed  from  was  rendered  upon  consent 
and  admissions  of  the  parties,  but  the  plaintiffs  and  appellants  complain 
that  there  is  a  manifest  error  in  the  judgment,  which  does  not  follow  the 
agreement  and  admissions.  On  examining  the  judgment  and  the  agree- 
ment, we  have  satisfied  ourselves  that  the  judgment  was  not  rendered  as 
authorized  by  the  agreement,  and  that  the  plaintiffs  and  appellants  have 
the  right  to  appeal  in  order  to  correct  the  error;  the  judgment  is  errone- 
ous, as  it  does  not  conform  with  the  agreement,  and  must  be  amended. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled,  as  follows:  That  the  defendants,  in  addition  to  the 
sum  decreed  below,  pay  in  aolido  the  further  sum  of  three  thousand  six 
hundred  and  ninety-six  dollars  and  eighty-seven  cents,  with  interest,  at 
eight  per  cent,  per  annum,  from  the  1st  of  January,  1866,  till  paid ;  that 
the  mortgage  and  privilege  of  the  vendor  be  recognized,  and  made  execu- 
tory on  the  property  described  in  the  petition  to  satisfy  this  judgment  as 
amended  and  affirmed.  It  is  further  ordered  and  decreed,  that  the  judg- 
ment as  amended  be  affirmed,  and  that  the  appellants  pay  cost  of  appeal 
as  by  their  consent. 
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BeaU  V.  Van  Bibbor 

No.  86.— John  V.  Hats  v,  Leonard  G.  Compton. 

Where  the  petition  alleRos  that  the  defendant  is  executor,  and  he  is  cited  in  that  <»i>aoitir.  a  promi^ 
sory  note  signed  by  hiin  as  eiecutor.  is  admissible  in  evidence  under  the  general  isftae. 

APPEAL  from  the  District  Court,  Parish  of  Rapides,  Lewis,  J. 
Lewis  &  Huntei\  for  plaintiff  and  appellee.     T,  C.  Manning,  for 
defendant  and  appellant. 

Labauve,  J.  The  petition  alleges  that  Leonard  G.  Compton,  execntor 
of  the  estates  of  J.  and  A.  B.  Compton,  deceased,  is  justly  indebted  to 
the  plaintiff  in  the  sum  of  ^,500,  with  interest,  as  will  appear  by  refer- 
ence to  the  note  of  the  said  Leonard  G.  Compton  hereto  annexed,  and 
made  part  of  the  petition.  The  note  purports  to  bo  given  for  services 
rendered  as  manager. 

The  petition  concludes  by  praying  that  the  aforesaid  Leonard  G. 
Compton  be  cited  to  appear  and  condemned  to  pay  said  sum  with 
interest. 

The  defendant  answered  as  follows: 

''The  defendant,  Leonard  G.  Compton,  denies  all,  and  singular  the 
allegations  in  plaintiff's  petition  contained,  and  specially  denies  that  he 
is  indebted  to  petitioner  in  the  sum  set  forth  in  his  petition,  or  in  any 
other  sum,  and  prays  that  the  writ  be  hence  dismissed,  with  costs." 

Judgment  was  rendered  in  favor  of  plaintiff,  and  the  defendant 
appealed. 

On  the  trial  of  the  case,  the  plaintiff  introduced  in  evidence,  a  note 
signed  by  L.  G.  Compton,  executor  of  J.  &  A.  B.  Compton,  to  the  intro- 
duction of  which  defendant  objected,  on  the  ground  that  he  is  not  sued 
herein  as  executor  of  said  estates,  nor  is  it  alleged  that  he  is  indebted  to 
the  plaintiff  in  his  representative  capacity,  etc.  The  objections  were 
overruled,  and  the  defendant  took  a  bill  of  exceptions. 

We  are  of  opinion  the  Court  did  not  err.  The  defendant,  by  pleading 
the  general  issue,  admitted  that  he  was  executor,  as  charged  in  the  peti- 
tion. The  note  made  a  part  of  the  petition,  and  he  was  cited  as  executor. 
There  was  no  necessity  of  repeating  his  capacity  in  any  paragraph  of  the 
petition. 

Wo  are  satisfied  that  the  Court  decided  correctly,  in  giving  judgment 
against  the  defendant  in  his  representative  capacity. 

Judgment  affirmed,  with  costs. 


No.  67. — O.  W.  Beall  r.  Samuel  Van  Bibbeb. 

Whore  one  renders  services  beneficial  to  another  at  his  request,  an  implied  contract  i»  raised  for 

remuneration. 
The  law  does  not  allow  one  person  to  enrich  himself  at  the  expense  of  another. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Weems,  J. 
Jones  d&  Harris,  for  plaintiff.     Looney  &  Wells,  for  defendant. 
Hyman,  C.  J.    Plaintiff  sued  defendant  for  the  value  of  his  services  as 
manager  of  defendant's  hands,  from  1st  October,  1863,  to  Ist  August, 
1865,  claiming  that  his  services  were  worth  $750. 
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Beall  ▼.  Van  Bibb«r. 

Defendant,  in  his  answer,  denied  the  allegations  of  plaintiff's  petition, 
and  claimed  judgment  in  reconvention,  and  compensation  against  plain- 
tiff for  board,  lodging,  washing,  clothing  and  horse  hire. 

The  District  Judge  rendered  jadgment,  condemning  defendant  to  pay 
plaintiff  $250,  with  interest  and  cost  of  suit,  and  rejecting  defendant's 
pica  in  reconvention  and  compensation. 

Defendant  has  appealed  from  the  judgment. 

It  is  fully  proved  that  defendant  requested  plaintiff  to  take  charge  of 
and  manage  his  hands,  and  that  he  did,  under  the  request,  malnage  them 
from  October,  1863,  to  August,  1865,  raising  during  the  time  crops  for 
defendant. 

It  is  also  proved  that  such  services  as  plaintiff  rendered  for  defendant, 
were  worth  from  $250  to  8300  a  year. 

When  one  renders  services  beneficial  to  another,  at  his  request,  an  im- 
plied contract  is  raised  for  remuneration.     13  La.  Bep.  136. 

The  law  does  not  allow  one  to  enrich  himself  at  another's  expense. 

Defendant  failed  to  make  satisfactory  proof  of  his  alleged  rights  in  his 
answer. 

The  plaintiff  has  not  filed  his  answer  to  the  appeal,  nor  asked  that  the 
judgment  be  amended. 

Let  the  judgment  of  the  District  Court  be  affirmed,  and  let  the  defen- 
dant pay  the  cost  of  appeal. 


No.  59.— The  State  of  Louisiana  t?.  Rhoda  Bryan. 

A  bill  of  indictment  for  larceny  will  not  lie,  anleas  brought  within  one  year  after  the  offence  shall 
have  been  made  known  to  the  officer  having  the  power  to  direct  the  investigation. 

The  indictment  must  negative  preecription  apparent  on  its  face,  by  allegingoither,  that  the  criino 
was  not  discovered  within  the  year,  or  that  the  prisoner  absconded  or  fled  from  justice. 

APPEAL  from  the  District  Court,  Parish  of  Natchitoches,  Leiois^  J. 
David  Pierson,  District  Attorney,  for  the  State.     E,  T.  Lewis,  for 
defendant  and  appellee. 

IiiSiiEY,  J.  This  case  comes  up  on  a  general  demurrer,  sustained  by 
the  lower  Court;  and  the  point  is  that  the  indictment  does  not  negative 
prescription,  which  on  its  face,  has  accrued. 

"It  is  not  charged  in  the  indictment  that  the  prisoner  absconded  or 
fled  from  justice;  nor,  is  it  alleged  that  the  crime  was  not  discovered  and 
denounced  until  within  a  year  of  the  finding  of  the  grand  jury;  until  one 
or  the  other  of  these  facts  is  alleged  and  proved  to  the  satisfaction  of  a 
petit  jury,  the  prisoner,  in  the  words  of  the  statute,  cannot  be  punished 
for  larceny.  Every  thing  essential  to  the  punishment  of  the  prisoner 
must  be  found  by  a  jury  of  her  country,  and  must  appear  of  record; 
otherwise,  the  law  does  not  authorize  a  Court  to  pass  a  sentence  upon 
her."    See  7  A.  256;  and  17  An.  69. 

This  is  matter  apparent  on  the  face  of  the  record,  and  it  was  put  at 
issue  by  the  general  demurrer. 

The  Court  below  did  not  err  in  sustaining  the  demurrer,  and  quiishing 
the  indictment,  and  the  judgment  of  the  Court  is  therefore  affirmed. 
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State  of  Lonisiaiia  v.  Tezads. 
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No.  58. — State  of  Louibiaka  v.  Thomas  Tejuldjl 

The  act  of  the  legialatore  approved  March  1868,  relatiTe  to  the  drawing  of  grand  jarors,  requiree  the 
foreman  to  be  selected  from  the  whole  eexire,  and  the  remainder  to  be  placed  on  alipa  of  paper  in 
a  box.  from  which  the  eheriff  draws  fifteen  names,  which,  with  the  foreman  already  selected,  forms 
the  grand  jury— a  grand  jury  drawn  from  the  list  of  nameB:on  file  is  irregular.  Where  the  offence 
charged  in  the  indictment  was  committed  on  the  first  day  of  the  term,  it  is  impowrible  for  the 
accused  to  file  his  objections  to  the  mode  of  drawing  the  jury  on  the  first  day  of  the  term :  in  sudi 
cases  the  objectionB  may  be  made  afterwards. 

APPEAL  from  the  District  Court,  Parish  of  Bapides,  Lewis,  J. 
David  Pierson,  for  the  State.    Byan  <&  While,  and  E.  T,  Lewis,  for 
defendants. 

Taliafebbo,  J.  This  case  comes  up  on  demurrer  to  the  indictment  of 
the  defendant,  for  shooting  with  the  intent  to  commit  murder.  Various 
points  of  objection  are  stated  to  the  legality  of  the  indictment  We  shall 
consider  the  only  one  thought  to  have  any  force,  viz:  "That  the  said 
indictment  was  not  found  by  a  grand  jury  qualified  to  inquire  in  the 
premises." 

The  indictment  was  found  at  the  May  term,  1866,  and  the  demurrer 
filed  17th  May,  1867.  The  objections  were  sustained  and  the  indictment 
quashed.  From  this  judgment  of  the  Court  below,  the  State  has 
appealed. 

The  indictment  is  held  to  be  null  and  void,  on  the  ground  that  the 
grand  jury  which  presented  the  bill  was  organized  and  empanneled  by 
calling  the  list  of  the  regular  panel  summoned  for  that  term,  and  taking 
the  fifteen  who  first  answered  to  their  names,  after  selecting  a  foreman 
from  the  whole  panel. 

This,  it  is  admitted  on  the  part  of  the  State,  is  irregular,  but  it  is  con- 
tended that  it  is  an  informality  which  cannot  be  taken  advantage  of  after 
the  first  day  of  the  term,  at  which  the  jury  was  empanneled.  Bevised 
Statutes,  page  296,  section  3. 

It  appears  that  the  o£fence  with  which  the  defendant  is  charged,  waa 
committed  on  the  first  day  of  the  term  at  which  he  was  indicted,  and 
about  four  or  five  o'clock  in  the  afternoon  of  that  day.  Under  this  state 
of  facts  a  compliance  with  the  requirements  of  the  law  would  seem  to 
have  been  impossible,  and  the  law  does  not  require  the  performance  of 
impossible  things.  It  is  clear  that  the  jury  was  not  organized  as  it  should 
have  been  under  the  provisions  of  the  act  of  1858.  Acts  of  1858,  p.  It 
is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed. 


No.  68  — Wm.  C.  Tompkins  &  Co.  t?.  A.  S.  Moobb  et  aL 

This  case  presents  only  qnestions  of  fact. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,   Weems,  J. 
Kilpalrick,  Henderson,  Lacy  and  Taylor ^  for  appellants.    B,  O.  HaH^ 
for  appellees. 

Tamafebbo,  J.    The  plaintiffs  allege  that  in  the  year  1865,  at  Shelby- 
ville,  in   Texas,    the   defendant   Moore,    by  falsely  and  fraudulently 
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Tompking  A  Co.  ▼.  Moore  et  al. 

representing  himself  to  be  an  agent  of  the  United  States  Government, 
took  forcible  possession  of  twelve  bales  of  the  property  of  plaintiffs  in 
possession  of  their  agent,  one  Hanks^  and,  by  the  aid  of  the  other 
defendants,  caused  the  cotton  so  taken  to  be  carried  to  the  Parish  of 
Caddo,  in  this  State,  where  defendants  sold  it  and  converted  the 
proceeds  to  their  own  use.  They  claim  the  cotton  or  its  value,  estimated 
by  them  at  three  thousand  dollars ;  five  hundred  dollars  damages  in 
trouble  and  expense,  and  one  thousand  dollars  as  vindictive  damages  for 
the  wrongful  acts  of  the  defendants.  They  pray  judgment  accordingly. 
The  defendants  severed  in  their  answers.  Moore  admits  that  as  govern- 
ment agent  he  seized  some  cotton  in  the  hands  of  Hanks,  but  almost 
immediately  discovered  his  error,  and  returned  it  to  him.  The  defendant, 
Jasper  McMillen,  says  he  purchased  a  number  of  bales  of  cotton,  (eleven 
bales  more  or  less  to  the  best  of  his  recollection,)  from  Hanks,  for  which 
he  paid  him,  in  good  faith.  The  other  defendant,  Marion  McMillen,  put 
in  a  general  denial. 

The  plaintiffs  had  judgment  in  their  favor  for  $2,185,  with  5  per  cent, 
interest  from  2d  day  of  December,  1865.  From  this  judgment  the 
defendants  have  appealed. 

We  find  a  bill  of  exception  taken  to  the  admission  of  certain  testimony, 
but  as  it  is  not  important  in  the  decision  of  the  case  to  examine  it, 
we  pass  it  over. 

There  is  great  discrepancy  in  the  evidence  adduced.  The  testimony  on 
the  part  of  the  defence,  we  think  sufficiently  makes  good  the  allegation  in 
Moore's  answer,  that  he  released  the  cotton  after  having  seized  it.  One 
witness  on  the  part  of  the  plaintiffs,  says  that  Hanks  demanded  the  cotton 
after  it  was^  seized,  but  that  his  demand  was  rejected.  Two  witnesses 
swear  that  it  was  released  as  soon  as  it  was  discovered  that  it  was  not 
government  cotton.  Two  witnessses  testify  to  the  removal  of  cotton, 
and  one  of  them,  that  if  it  were  returned  he  was  not  aware  of  it. 

Two  witnesses  swear  that  Jasper  McMillen  purchased  the  cotton  from 
Hanks,  and  a  third,  that  Hanks  told  him  he  had  sold  the  cotton  to 
McMillan.  One  of  these  witnesses  says  that  Hanks  was  paid  for  the 
cotton  in  gold  at  $40  per  bale. 

It  is  stated  by  one  or  more  of  the  witnesses  that  if  there  were  any  thing 
said  about  a  sale,  they  heard  nothing  of  it  This  is  insuffioient  to  rebut 
the  positive  evidence  that  there  was  a  sale.  It  is  shown  that  there  was 
much  excitement  at  the  time  in  Shelbyville,  and  a  strong  disposition 
manifested  by  the  citizens  of  the  place  to  forcibly  resist  the  removal  of  the 
cotton,  as  it  was  private  property.  This  fact  would  appear  to  add  some 
weight  to  the  statement  of  witnesses,  that  the  cotton  was  pnrohased. 
One  of  the  plaintiff's  witnesses  says  <*he  does  not  think  Moore  pro- 
fessed to  be  after  any  private  cotton,  but  only  after  government  cotton." 
Upon  a  scrutiny  of  the  whole  of  the  evidence,  we  incline  to  think  the 
preponderance  is  in  favor  of  the  defendants,  and  come  to  a  different 
conclusion  from  that  of  the  Court  below. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed,  and  that  judgment  be 
rendered  in  favor  of  defendants,  the  plaintiffs  and  appellees  paying  costs 
in  both  Courts. 
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Brown  v.  Caves. 


No.  49.  — John  C.  Bro\^ti  v.  William  Caves. 

Written  evidence  of  a  contract  of  sale  is  admissible  without  an  alleffation  that  the  contract  isredace«) 

to  writing. 
The  law  does  not  require  iwrtios  litigant  to  allege  that  their  evidence  in  in  writin; 
The  Supreme  Court  will  not  look  beyond  the  tranijcript  of  appeal  to  ascertain  facts  not  therein 

transcribed  ;  nor  will  it  presnme  that  the  District  Court  permitted  a  wroni^  to  bo  perpetrated  on 

the  government 

APPEAL  from  the  District  Court,  Parish  of  Winn,  Leicis^  J. 
Daniel  Kelly y  for  plaintiff.     David  Pierson,  for  defendant. 

Hyhan.  C.  J.  The  defendant  is  appellant  from  a  judgment  condemn- 
ing him  to  deliver  to  the  plaintiff  three  bales  of  cotton,  which  were  aold 
by  him  to  the  plaintiff. 

The  defendant  relies  on  several  grounds  for  the  reversal  of  the 
judgment. 

The  first  is  that  written  evidence  of  the  contract  of  the  sale  of  the 
cotton  was  improperly  admitted,  as  there  was  no  allegation  in  plaintiff's 
petition  that  he  had  written  evidence  of  the  sale. 

There  is  no  provision  of  law  that  requires  parties  litigant  to  allege  that 
their  evidence  is  in  writing  before  they  adduce  such  evidence. 

The  second  is,  that  as  his  receipt  for  the  payment  of  the  cotton  sold 
to  the  plaintiff,  states  that  payment  was  made  in  State  money,  he  contends 
that  the  price  by  the  contract  of  sale  was  agreed  to  bo  paid  in  State  money* 
and  that  State  money,  being  the  consideration  of  the  sale,  was  an  unlawful 
consideration. 

This  is  mere  conjecture.  The  receipt  does  not  state  that  State  money 
was  the  kind  of  money  the  defendant  agreed  to  take  when  making  the 
contract  of  sale,  nor  does  the  elpression  State  money  give  a  definite  idea 
of  the  money  that  was  paid.  It  does  not  show  that  such  money  was 
unlawful  money. 

The  third  is,  that  the  receipt  was  improperly  received  in  evidence* 
as  on  its  face  it  had  a  suspicious  appearance. 

The  copy  of  the  receipt  is  in  the  transcript  of  appeal  and  there 
is  nothing  suspicious  in  the  appearance  of  the  copy.  There  was  no 
evidence  taken  of  the  appearance  of  the  receipt,  to  show  that  it  was 
suspicious,  and  we  are  not  permitted  to  look  beyond  the  transcript  of 
appeal  to  ascertain  facts  that  are  not  transcribed  therein. 

The  fourth  and  last  ground  relied  on  is,  that  the  receipt  was  offered  in 
evidence  without  first  having  been  stamped  as  required  by  the  revenue 
laws  of  the  United  States. 

The  transcript  does  not  show  that  it  was  received  without  a  stamp,  and 
we  cannot  presume  that  the  District  Judge  permitted  a  wrong  to  be 
perpetrated  on  the  government.  See  /?.  E,  Rohei-ts  v.  Sylvester  Murray, 
18th  A.  B.  573. 

Let  the  judgment  of  the  District  Judge  be  aflirmod,  defendant  to  pay 
cost  of  appeal. 

Behearing  refused. 
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No.  29.— W.  B.  Stewart  v,  J.  R.  BosiiEY  et  al. 

A  written  obligation  for  the  payment  of  money  for  services  rendered  or  to  be  rendered  in  the  so-called 
Confederate  army  as  a  substitute,  is  illegal  on  its  face,  absolutely  null  and  void,  and  cannot  be 
judicially  enforced. 

APPEAL^from  the  District  Court,  Parish  of  Natchitoches,  Lewis,  J. 
J.  M,  B.  Tucker,  for  plaintiff  and  appellee.     /.  M,  Tliomason,  and 
J.  H.  Cunningham,  for  defendant  and  appellant. 

Brief  of  J,  M.  Thomason  and  J.  H.  Cunniyujham,  for  defendant  and  appellant. 
This  action  is  founded  on  two  written  instruments  made  by  defendants, 
payable  to  H.  J.  Patterson  or  bearer,  dated  February  21st,  1863,  and  one 
payable  23d  February,  1864,  the  other,  23d  February,  1865,  for  81,750 
each. 

The  case  was  tried  as  to  Bosley  only.  The  instrument  purports  to  have 
been  given  in  consideration  of  services  to  be  rendered  by  the  payee,  as  a 
substitute  for  Bosley  in  the  Confederate  army,  in  the  war  then  existing 
between  the  Confederate  States  and  the  United  States. 

The  answer  of  Bosley  sets  up  the  illegality  of  the  consideration;  alleges 
that  the  pretended  contract  was  made  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  and  against  the  public  policy  of  the 
General  Government,  and  avers  that  it  was  immoral,  contra  bonos  mores, 
null  and  void. 

The  judgment  of  the  Court  below  was  in  favor  of  plaintiff.  And  after 
ineffectual  efforts  to  obtain  a  new  trial,  defendant  has  appealed. 

We  think  the  Judge  a  quo  erred;  and,  as  he  has  favored  us  with  a 
written  opinion  in  the  case,  we  are  enabled  to  examine  the  peculiar  pro- 
cess of  reasoning  leading  to  the  conclusions  enunciated  therein. 

At  the  very  threshold  of  the  argument  the  Court  below  became  involved 
in  the  complicated  questions  as  to  the  rights  and  powers  of  the  States, 
as  contradistinguished  from  those  of  the  General  Government,  and  as  to 
the  vexed  issues  as  between  State  and  National  Sovereignty.  We  think 
his  premises  were  bad,  his  reasoning  unsound^  and  his  conclusions  erro- 
neous. Years  ago,  when  these  issues  had  powerful  advocates  on  either 
side,  we  would  not  have  been  so  much  astonished  by  such  conclusions. 
But  now,  at  this  late  and  sad  period  of  our  history,  after  the  arguments 
have  all  been  exhausted  without  effect,  and  the  issue  transferred  from 
the  forum  to  the  field,  for  trial  under  the  fearful  arbitrament  of  the 
sword,  such  views  may  be  said  to  be,  at  least,  unfortunate.  They  are  not 
supported  in  principle  by  any  writer  on  constitutional  law.  ITiey  are  in 
direct  opposition  to  the  high  authority  of  Story,  Kent,  Greenleaf,  Whar- 
ton, and  all  American  law  writers.  All  our  Courts  have  always  held  di- 
rectly the  opposite  doctrine. 

If  the  reasoning  of  the  Judge  below  be  sound,  and  his  conclusions 
correct,  then  is  the  whole  system  of  our  former  jurisprudence  reversed; 
and  the  immense  revolution  through  which  we  have  just  passed,  while  it 
has  ostensibly  failed,  has  been  eminently  successful  in  law.  And  while 
the  Government  is  reestablished,  and  the  States  reunited  in  name,  there 
is  a  most  fearfully  fatal  antagonism  still  existing  between  the  laws  and 
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policy  of  the  States  and  those  of  the  United  States.  For,  if  it  be  now 
held  that  the  States  are  sovereign,  and  may  disregard,  violate  and  annul 
the  Constitution  and  laws  of  the  United  States,  the  war  has  been  fought 
in  vain,  the  revolution  has  ceased,  but  is  not  ended.  This  was  the  sole 
issue  of  the  late  fearful  struggle.  The  tribunal  was  one  of  dernier  resort. 
There  is  no  appeal. 

The  Gulf  States,  under  the  leadership  of  men  holding  the  same  views 
with  the  Judge  a  quOy  and  asserting  the  same  doctrines  enunciated  in  the 
judgment  below,  boldly  made  the  issue,  and  by  all  the  energies  of  the 
most  devoted  partizanship  endeavored  to  enforce  their  views.  They 
failed;  they  abandoned  the  contest,  and  gave  up  the  issue.  They  and 
we,  all  have  acknowledged  that  the  Constitution,  laws  and  treaties  of  the 
United  States  are  the  paramount  and  supreme  laws  of  the  land,  binding 
alike  on  the  States  and  the  people. 

The  error  of  the  Judge  a  quo  seems  to  exist  in  misconceived  ideas  of 
the  nature  of  our  Federal  Government.  Ancient  and  modem  history  are 
both  replete,  with  instruction  on  such  issues.  Numberless  attempts  at 
entering  into  solemn  compacts  and  permanent  conventions  without  sur- 
rendering the  individual  sovereignty  of  the  States  had  been  made,  and 
they  had  all  failed.  The  American  colonies  were  not  without  large  expe- 
rience on  such  questions.  Such  efforts  on  their  part  also  proved  abortive. 
The  union  for  revolutionary  purposes,  with  the  articles  of  confederation 
for  a  closer  union,  likewise  failed.  They  were  too  weak  to  support  con- 
federation. Bound  in/oro  conscientce  only,  the  States  often  withheld  their 
sanction  to  measures  of  the  most  vital  importance.  The  General  Govern- 
ment had  no  power  to  coerce.  The  neglected  and  powerless  Union  was 
fast  dying  of  its  own  inherent  defects  and  weakness. 

Warned  by  past  experience,  and  dreading  the  prospects  of  the  future, 
the  great  patriots  and  statesmen  of  that  age  pressed  on  the  public  mind 
the  necessity  of  a  convention  for  forming  a  stronger  government.  Their 
appeals  were  effective.  The  convention  met.  The  Constitution  of  the 
United  States  is  the  result  of  their  wise  deliberations. 

The  sovereignty  of  the  States  was  the  vexed  question  before  that  con- 
vention. The  delegates  were  generally  extremely  jealous  of  State  rights. 
They  yielded  nothing  but  was  shown  conclusively  to  be  absolutely  essen- 
tial to  the  national  existence.  Two  sovereigns  could  not  exist  together  ; 
nor  could  the  lesser  rule  the  greater.  The  States  had  to  surrender  a 
portion  of  their  sovereignty,  or  let  the  General  Government  fail.  They 
chose  the  former.  After  years  of  the  most  learned  and  critical  discussion, 
the  Constitution  was  adopted  by  all  the  States,  and  its  superior  wisdom 
has  been  the  eloquent  theme  of  every  orator.  It  was  declared  to  be  the 
supreme  law  of  the  land. 

The  object  of  that  convention  was  to  settle  in  the  most  solemn  and 
authentic  manner,  then  and  for  all  time  to  come,  the  fearful  questions 
now  again  reopened  in  the  opinion  of  the  Court  below  in  this  case.  They 
had  been  as  canker  worms  preying  upon  and  consuming  the  vitals  of  all 
former  confederations.  It  had  been  fully,  demonstrated  in  reason,  ex- 
perience and  practice  that  no  effective  and  permanent  combinations 
could  be  entered  into  between  States  where  each  retained  to  itself  the 
exercise  of  sovereign  powers.    The  assertion  of  such  powers,  by  the  in- 
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dividuals,  necessarily,  in  the  very  nature  of  things,  ends  the  union,  or 
leads  to  war  for  its  maintenance.  Such  was  the  case  in  our  late  terrible 
struggle.     Such  must  ever  be  the  case  under  like  circumstances. 

A  State  or  nation  is  a  body  politic,  or  society  of  men  united  to  promote 
their  mutual  interests  by  their  joint  means.  From  the  nature  of  the  de- 
sign there  must  be  some  one  to  determine,  direct  and  command  what  is 
to  be  done  by  each  in  furtherance  of  the  common  object.  This  public 
authority  is  the  sovereign  power.     Vat.,  1,  8.     K.,  201,  220. 

The  Constitution  of  a  State  or  nation  is  the  paramount  law  of  the  land; 
the  basis  of  public  liberty  and  tranquility  and  of  individual  rights.  Vat, 
9  and  10. 

All  disputes  arisiug  respecting  the  Constitution,  the  public  administra- 
tion, or  the  rights  of  the  members  composing  it,  must  be  referred  to  the 
national  authority.     Vat.,  12.     Story  on  Const.,  128,  166.     Const.,  art.  3. 

The  Government  of  the  United  States  is  partly  national,  partly  federal; 
national,  just  in  so  far  as  it  operates  on  individuals,  federal  in  its  rela- 
tions to,  and  modes  of  operation  on,  the  States.  But  whether  national  or 
federal,  it  is  supreme  to  the  full  extent  of  all  the  powers  expressly 
granted  in  the  Constitution,  and  as  to  those  necessarily  implied  in  a 
grant. 

The  Constitution  gives  to  the  General  Government,  sole  power  to  de- 
clare war  and  make  peace,  to  enter  into  alliances  and  form  treaties,  to 
regulate  commerce  and  coin  money,  and  to  manage  all  the  external  affairs 
of  the  country.  These  are  the  highest  and  most  important  attributes  of 
sovereignty,  and  the  party  possessing  them  is  essentiaUy  sovereign.  And, 
as  was  necessarily  intended,  once  granted  by  the  States,  they  became  ir- 
revocable, permanent  and  binding  to  their  full  extent,  scope  and  meaning. 

The  States  and  the  people  thereof  retained  all  such  powers  only  as 
were  not  expressly  granted  to  the  General  Government,  or  necessarily 
implied  in  a  grant,  or  prohibited  to  the  States.  As  to  these  powers,  the 
States  are  wholly  without  authority.  Beyond  these,  and  as  to  every- 
thing else,  they  are  unlimited  in  their  functions  and  responsible  only 
to  themselves  and  the  public  opinion  of  the  world. 

Hence,  it  follows  tliat  secession  was  not  a  right  reserved  by  the  States, 
or  by  the  people  thereof.  Had  it  been  retained,  the  labors  of  that  august 
convention  that  formed  the  Constitution  would  have  been  in  vain,  and 
the  delegates  would  have  stultified  themselves.  For,  as  we  have  before 
shown,  the  objects  of  that  convention  were  to  take  these  sovereign 
powers  or  rights  from  the  States  and  lodge  them  in  the  General  Govern- 
ment; they  having  been  found  to  be  essential  to  its  existence. 

Yet,  in  tlie  very  face  of  these  plain  and  unmistakable  grants,  by  the 
States  to  the  Federal  Government,  the  Judge  below  argues  that  the 
States  are  still  essentially  sovereign,  and  have  absolute  control  of  their 
own  citizens.  If  so,  may  they  not  grant  them  immunity  against  penalties 
for  the  violation  of  Federal  law  ?  Authorize  them  to  refuse  to  pay  Fed- 
eral taxes,  or  serve  on  Federal  juries,  or  bear  Federal  arms  ? 

If,  as  argued  by  the  Court  below,  the  first  and  highest  allegiance  of 
the  citizen  is  duo  to  his  State,  then  he  must  obey  State  laws,  though  they 
conflict  with  the  higher,  the  paramount  and  supreme  laws  of  the  land. 
56 
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Thus  wonld  a  law  of  a  State  Legislature,  or  an  ordinauce  of  a  State  Con- 
vention, annul  and  set  at  defiance  the  Constitution  of  the  United  States. 
But  such  is  not  the  case.  The  premises  are  wrong,  the  reasoning  un- 
sound, and  the  conclusion  preposterous  in  the  extreme.  The  Federal 
laws  are  supreme  and  must  be  observed  by  all,  however  much  they  may 
conflict  with  State  legislation. 

It  follows,  then,  that  any  act  done,  or  contract  made,  in  violation  of 
the  higher  laws  of  the  country,  must  be  held  and  declared  to  be  without 
effect  when  made  the  basis  of  a  civil  claim  or  suit.  The  Court  below  ac- 
cords to  a  party  violating  the  Federal  Constitution  and  laws  civil  rights 
founded  on  and  growing  out  of  the  very  act  of  violation.  He  argues,  iu 
effect,  that  since  a  State  is  an  incorporeal  existence,  having  no  one  to  sit  in 
judgment,  or  execute  sentence,  upon  her,  therefore,  she  may  lawfully  do 
whatever  factious  majorities,  influenced  by  prejudice  or  passion,  may 
think  proper,  without  regard  to  the  Constitution  and  laws  of  the  United 
States;  and  that  such  State  action  is  full  protection  to  all  her  citizens 
against  the  demand,  civil  and  criminal,  of  that  Government. 

It  will  be  well  for  us  all  to  remember  that  the  General  Government  is 
not  exclusively  Federal.  It  is  not  to  be  confined  in  its  operations  only 
to  the  States.  It  may  pass  by  these  incorporeal  existences  and  reach  the 
corporeal  individuals  composing  them.  Upon  these  it  may  pass  judg- 
ment and  execute  sentence.  And  when  thus  arrested  for  violations  of 
Federal  laws  the  State  rights  lawyer  would  plead,  but  in  vain.  State  laws 
and  ordinances  in  justification  of  such  offences. 

Nor  can  a  state  of  war,  be  it  insurrection,  rebellion,  revolution  or  civil 
war,  alter  the  case.  Attempted  revolutions,  engaged  in  by  large  bodies 
of  people,  may  entitle  them  to  certain  purely  belligerent  rights.  And 
this  arises  solely  from  humane  considerations.  If  the  attempt  fail  in  its 
purposes,  the  participators  are  not  even  exempt  from  punishment,  much 
less  entitled  to  civil  rights  growing  out  of  acts  of  war.  Revolutions  are 
always  highly  criminal,  unless  undertaken  for  the  highest  and  most  sufS- 
cient  causes.  They  are  too  often  the  result  of  prejudice  and  passion  ex- 
cited to  serve  the  ambitious  designs  of  unprincipled  demagogues  and 
ambitious  aspirants. 

But  plaintiff  endeavors  to  justify  and  legalize  the  transaction  out  of 
which  his  claim  grew,  on  the  ground  that  a  great  civil  war  was  pending, 
which  annulled  all  preexisting  laws  and  constitutions,  and  to  have  his 
claim  enforced  by  virtue  of  the  belligerent  enactments  under  which  it 
was  made.  It  would  be  unsafe  to  admit  that  a  minority  of  the  States 
and  people  in  interest  could  inaugurate  civil  war.  Our  Republican  ideas 
revolt  at  seeing  minorities  shaping  the  destinies  of  and  ruling  the  major- 
ities. Minorities  of  those  in  interest  have  no  right  to  inaugurate  revolu- 
tion. The  precedent  is  dangerous  in  principle  and  ruinous  in  practice. 
Not  one  in  a  thousand  of  them  would  take  place,  if  factious  minorities 
were  not  allowed  to  rule.  Before  the  late  fearful  struggle  the  united 
voice  of  the  South  wonld  have  been  heard;  her  united  action  would  have 
been  respected.  And  had  she  been  forced  to  go  to  war,  her  united  arms 
would  have  been  successful,  because  of  the  majesty  of  right  and  truth. 
Then  we  would  have  had  an  example  of  civil  war.  But  against  the  knowq 
ij^isbes  of  the  majority,  South  Cfi^ToUu^  blindly  led  Qff|  and  others  reok^ 
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lessly  followed.  The  majority  became  involved  against  their  consent  and 
remonstrances. 

Bat,  if  it  had  been  a  civil  war,  it  would  not  alter  the  case.  The 
same  Constitution  and  laws  are  still  supreme.  They  have  not  been 
overthrown. 

That  Constitution,  Article  8,  section  3,  says:  '*  Treason  against  the 
United  States  shall  consist  in  levying  war  against  them,  adhering  to  their 
enemies,  giving  them  aid  and  comfort." 

The  Confederate  forces  were  the  enemies  of  the  United  States;  they 
were  engaged  in  active,  persistent,  fearful  war  with  them.  The  payee  of 
the  instrument  sued  on  joined  the  enemies  of  the  United  States  to  fight 
their  battles,  to  give  them  aid,  and  now  plaintiff,  who  represents  him, 
wants  pay  for  the  chivalrous  act  of  undertaking  to  aid  in  the  overthrow 
of  the  Government  of  the  country  in  which  he  lives,  from  whose  laws 
he  receives  protection,  and  to  whose  Courts  he  appeals  for  relief.  Such 
n  contract  is  reprobated  by  law,  and  cannot  be  enforced. 

Chief  Justice  Marshall  said:  <<  It  is  perfectly  well  settled  that  no 
action  can  be  maintained  on  a  contract  wicked  in  itself  or  prohibitad  by 
law."    11  War.  258. 

The  contract  sued  on  is  not  only  in  contravention  of  law,  but  the  acts 
forming  the  consideration  of  it,  are  forbidden  and  denounced  as  the 
highest  crime  known  to  the  law.  It  is  reprobated  by  law,  because  it  is 
against  the  public  policy  of  the  Government.  Neither  is  it  considered  in 
any  more  favorable  light  by  the  laws  of  our  own  State.  Article  19,  C.  P. 
says:  '*  Obligations  contrary  to  justice,  good  faith,  or  good  morals,  such 
as  those  hy  which  a  reward  is  promised  to  commil  a  crime,  give  no  right  of 
action  to  either  party."  The  example  of  the  rule  given  is  precisely  in 
point.  For  plaintiff  seeks  a  reward  for  the  commission  of  the  highest 
crime  known  to  our  laws. 

Article  1772,  C.  C,  says:  "Every  contract  must  have  a  lawful  pur- 
pose."   See  also  Schmidt  v.  Baker, 

Article  12,  C.  C,  says:  "Whatever  is  done  in  violation  of  a  prohibi- 
tory law  is  void. " 

Article  1886:  "That  is  considered  morally  impossible,  which  is 
forbidden  by  law.  All  contracts  having  such  objects  are  void. "  See  also 
1887,  1889,  2026. 

The  laws  mentioned  and  referred  to  in  these  articles  are:  first,  the  Con- 
stitution, laws  and  treaties  of  the  United  States;  secondly,  the  Constitution 
and  laws  of  this  State.  The  acts  which  formed  the  cause  of  the  contract 
sued  on  are  in  palpable  violation  of  the  Constitution  and  laws  of  the 
General  Government  and  of  the  State,  and  all  those  laws  are  now  in  full 
force. 

We  think  the  judgment  is  erroneous,  and  should  be  set  aside  and 
reversed,  and  judgment  be  rendered  in  favor  of  defendant,  with  costs  in 
both  courts,  and  we  ask  that  it  may  be  so  ordered. 

TaIiIafebbo,  J.  During  the  late  rebellion,  one  Patterson  hired  himself 
to  the  defendant,  Bosley,  to  take  his  place  as  a  soldier  in  the  army  of  the 
so-called  Confederate  Government.  The  price  stipulated  was  thirty-five 
hundred  dollars,  to  be  paid  in  two  annual  installments  of  half  that  sum 
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eaoh,  for  which  two  several  promissory  notes  wei*e  given,  with  a  surety 
on  each.  The  notes  were  drawn  payable  to  H.  J.  Patterson  or  bearer. 
The  plaintiff  became  the  holder,  and  brought  this  suit  against  the  makers. 
The  defence  is,  illegality  of  consideration,  having  been  given  in  aid  of  the 
rebellion  against  the  Government  of  the  United  States. 

The  plaintiff  obtained  judgment  in  his  favor  again&t  Bosley,  and  the 
lalter  has  appealed. 

The  notes  express  upon  their  face  the  pui'pose  for  which  they  were 
executed,  aad  their  illegality  is  patent.  The  obligation  sought  to  be 
enforced  is  utterly  null  and  void. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Ck>urt  be  annulled,  avoided  and  reversed;  it  is  further  ordered 
that  judgment  be  rendered  in  favor  of  the  defendant,  releasing  him  from 
the  illegal  contract  entered  into,  the  plaintiff  and  appellee  paying  costs 
in  both  courts. 


No.  48. — €k)D]^BET  Mabtin,  Administrator,  v.  William  A.  Kelly  et  ol. 

>    ,  iThiB  CM»  pr^aenti  only  qnestionB  of  fact. 

APPEAL  from. the  District  Court,  Parish  of  Bossier,  JoneSy  J. 
,  Fort  &  Brother  for  plaintifEs.  L.  B.  Walkins,  for  defendant. 
Taliafebbo,  J.  This  is  an  action  brought  by  the  plaintiff,  in  his  capacity 
of  administrator,  to  compel  payment  by  the  defendants  of  two  promissory 
notes,  each  for  the  sum  of  $566  66,  with  interest,  executed  by  them  for 
the  payment  of  the  price  of  a  negro  woman,  a  slave  belonging  at  the  time 
of  sale,  in  1859,  to  the  succession  of  A.  Martin,  deceased.  The  defence 
is,  that  at  the  time  of  the  sale,  and  for  more  than  one  year  previous,  the 
woman  was  afflicted  with  an  incurable  disease  of  which  she  died  not  long 
after  the  sale.  That  the  purchaser,  Kelly,  was  ignorant  of  the  existence 
of  the  malady  at  the  time  he  purchased;  that  he  incurred  expense  in 
procuring  medical  attention  for  the  woman,  from  which  she  derived  no 
benefit  The  defendants  prayed  judgment  releasing  them  from  their 
obligation,  and  for  judgment  over  against  the  administrator  for  the  ex- 
pense incurred,  etc.  There  were  three  trials  of  the  case  in  the  Court  be- 
low, and  each  trial  before  a  jury.  On  one  of  these  trials,  the  jury  dis- 
agreed; in  the  other  two,  verdicts  were  rendered  for  the  defendants  who, 
obtaining  judgment  of  release,  the  plaintiff  appealed.  The  evidence 
shows  that  for  several  years  previous  to  the  sale,  tha  slave  was  unhealthy. 
One  witness  testified  that  she  was  afflicted  two  or  three  years  before 
the  sale.  That  she  was  unable  to  labor  regularly,  and  was  frequently  laid 
up  on  account  of  sickness.  That  she  bore  uo  children,  and  that  he  in- 
ferred from  that  fact  that  her  unhealthincss  arose.  He  stated  that  the 
woman  had  been  in  the  possession  of  the  plaintiff  during  the  year  pre- 
vious to  the  sale.  Several  witnesses,  and  among  them  a  physician,  testi- 
fied that  the  woman  was  greatly  afflicted  by,  and  suffered  much  from, 
derangement  of  the  menses.  That  these  afflictions  wore  at  monthly  inter- 
vals. It  was  shown  that  the  plaintiff  said,  about  two  weeks  before  the 
sale,  in  answer  to  an  inquiry  on  the  subject,  that  the  slave  was  unsound. 
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J.  Marks  A  Cki.  t.  A.  Winter. 


After  the  sale  it  appears  that  the  defendant  refnsed  to  exeonte  notes  in 
conformity  with  the  terms  of  sale,  until  he  received  legal  advice  that  a 
warranty  was  implied,  as  no  declaration  was  made  thai  the  slave  had 
defects  of  any  kind.  On  the  part  of  the  plaintiff,  an  effort  ww  made  to 
show  that  the  woman  died  from  the  effects  of  poison,  and  not  of  the  sick- 
ness alleged  by  the  defendants.  In  this  effort,  we  think  the  i^ntiff 
clearly  failed.  The  physician  who  was  called  in  during  the  last  ilfcwwin, 
testified  that  the  woman  died  of  convulsions,  the  cause  of  which  he  was 
unable  to  determine.  He  made  a  poal-mortem  examination,  but  had  not 
the  tests  necessary  to  detect  the  presence  of  poison.  When  he  first  saw 
the  patient  at  the  time  of  her  last  illness,  he  thought  the  symptoms  indi- 
cated spasmodic  cholic.  He  was  not  positive  she  died  of  poison;  had  his 
doubts.  He  did  not  examine  the  coats  of  the  stomach  to  asoeftain 
whether  they  were  affected.  He  found  the  liver  dlsftssedi  After  a  care- 
ful examination  of  all  the  evidence,  we  come  to  the  ooadusion  that  the 
judgment  of  the  lower  Court  was  correctly  rendered.  It  seems  that  there 
is  no  doubt  that  the  slave  had  been  continuously  afflicted,  at  intervals  of 
from  three  to  four  weeks,  for  two  or  three  years  previous  to  the  sale,  with 
a  serious  infirmity  incident  to  females,  and  of  which  she  finally  died  a 
short  time  after  she  was  purchased  by  one  of  the  defendants.  There 
seems  no  reasonable  doubt  that  the  disease  with  which  she  was  afflicted 
was  incurable. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court,  bo  affirmed  with  costs  in  both  Courts. 


No.  41. — J.  Mabks  &  Co.  9.  A.  Winter. 

The  coniontBof  •  written  inatmment  cannot  bo  proved  bj  perol  eridenoe,  withooi  flnt  ilMnrlac  Um 

ozistence  and  Ioob  of  the  written  doonment. 
The  bout  eridenoo  in  the  reach  of  the  parties  should  be  produced. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Weenu^  J. 
71  T,  eft  A,  D.  Land,  for  plaintififs.     Wright  <ft  Duncan,  for  defendants. 

Htman,  C.  J.  Plaintifb  brought  suit  against  defendant  on  three  pro- 
missory notes  made  by  him,  payable  to  their  order. 

Judgment  was  rendered  in  favor  of  the  plaintifis  for  the  amount  of  the 
notes,  with  interest  and  cost,  and  defendant  has  appealed. 

On  the  trial  of  the  case  in  the  lower  Court,  the  defendant  attempted  to 
prove  by  parol  the  contents  of  a  written  agreement,  which  the  Judge 
refused  to  admit,  because  it  was  not  the  best  evidence,  and  defendant 
contends  that  there  was  error  in  the  refusal  of  the  Judge  to  receive  such 
evidence. 

The  best  evidence  should  be  produced  that  is  within  the  power  of  the 
parties  to  procure,  and  it  is  not  pretended  that  the  defendant  could  not 
have  procured  the  written  agreement 

The  plaintiffs  have  fully  proved  their  claims. 

Let  the  judgment  be  affirmed,  and  let  the  defendant  pay  the  cost  of 
appeal. 


446  BUPBEME  COUBT  OF  L0U3BIANA, 

Laooftte  t.  West. 


No.  100. — Jessbb  a.  Bynum  v,  Hamilton  and  J.  E.  Ttson. 

Where  the  tr&neoripfcof  ftppeftl  does  not  show  that  •  final  jadffment  has  been  rendered  in  the  lower 
Gonrt,  the  appeal  will  be  dismissed. 

APPEAL  from  the  District  Court,  Parbh  of  Bapides,  Lewis,  J. 
jr.  Orsborn,  for  plaintiflF.  K  S.  Losee,  for  defendants. 
Taliafebbo,  J.  The  plaintiff  brings  sait  against  the  defendants  on  a 
contract  for  rent  of  land.  A  trial  seems  to  have  taken  place  in  the  Ck>art 
below,  but  we  nowhere  find  in  the  record  that  a  final  judgment  was  ren- 
dered, from  which  an  appeal  could  be  taken.  We  find  the  following 
extract  from  the  minutes: 

**  Alexanpria,  May  8th,  1867.  *' 
''Judgment  for  defendants.     Appeal  granted.     Bond,  $100  for  devola- 
tive,  according  to  law,  for  suspensive.** 
We  think  the  appeal  premature,  and  that  it  must  be  dismissed. 
It  is  therefore  ordered  that  the  appeal  taken  in  this  case  be  dismisaed, 
the  plaintiff  and  appellant  paying  costs  of  the  appeal. 


No.  28. — Timothy  Lacoste  v,  John  B.  West  et  al. 

The  bnilder  has  a  privileffe  on  the  building  which  he  may  have  oonstnicted,  bat  if  the  amount  is  over 
five  hundred  dollars,  the  agreement  must  be  in  writing,  and  registered,  to  preserve  th«  priTilege- 
O.  0. 3r«L 

Where  property  sold  under  a  mortgage  brings  more  than  the  amount  of  the  mortgage,  the  builder 
having  a  privilege  next  in  rank  to  the  mortgage,  is  entitled  to  the  overplus. 

APPEAL  from  the  District  Gonrt,  Parish  of  Natchitoches,  Chaplin,  J. 
J,  B.  Tucker^  for  plaintiff.     J,  M,  Thomaaon  and  J.  H,  Cunningham^ 
f6r  defendants. 

Labaitte,  J.  On  the  8th  October,  1860,  E.  F.  Fitzgerald  executed  hia 
note  for  $500,  in  favor  of  J.  B.  West,  and  to  secure  the  payment  thereof, 
contracted  a  special  mortgage  in  favor  of  said  payee  of  said  note,  upon  a 
certain  lot  of  ground  described  in  the  record.  On  the  6th  of  October, 
1865,  the  said  John  B.  West  obtained  an  order  of  seizure  and  sale  against 
said  lot  The  plaintiff,  alleging  that  he  had  a  privilege  of  the  builder 
on  a  house  erected  upon  said  lot  by  one  Meloin,  for  8516  85,  with  eight 
per  cent  per  annum  interest,  from  the  4th  of  August,  1861,  obtained  an 
injunction  npon  West  and  the  sheriff,  ordering  the  sheriff  to  retain  in  his 
hands,  subject  to  the  further  order  of  the  Court,  the  proceeds  of  sale  off 
the  building. 

This  alleged  privilege  of  the  plaintiff  and  opponent  is  based  upon  iho 
following  note: 

*'  Natchitoches,  February  4th,  1861. 

"  Six  months  after  date  I  promise  to  pay  to  the  order  of  W.  C.  Meloin, 
for  building  house,  the  sum  of  five  hundred  and  sixteen  dollars  and 
eighty-five  cents,  with  eight  per  cent,  interest  per  annum  from  maturity ; 
vidne  received. 

(Signed)  E.  F.  FrrzoERAi.D." 
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Lacoste  v.  Weat. 

The  plaintiff,  having  become  the  holder  and  owner  of  said  note,  on  the 
11th  June,  1862,  presented  to  the  District  Judge,  at  Chambers  a  petition 
praying  for  a  judgment  against  the  maker  of  said  note,  with  the  privilege 
of  builder,  and  that  said  house  be  seized  and  sold  to  pay><the  judgment. 
The  defendant  in  that  suit  accepted  service  of  the  petition,  and  confessed 
judgment  as  prayed  for,  and  both  parties  agreed  that  the  Judge  should 
try  the  case,  and  render  judgment  in  Chambers ;  the  judgment  was 
accordingly  rendered  on  the  11th  June,  1862,  decreeing  the  then  defen- 
dant to  pay  said  sum,  and  allowing  the  privilege  on  the  house. 

We  consider  that  there  is  but  one  question  submitted  to  our  decision, 
and  it  is  one  purely  of  law  ;  it  is  whether  the  plaintiff  has  a  privilege 
preferable  to  the  mortgage  of  J.  E.  West.  The  undertaker  has  a  privilege 
on  the  building  which  he  may  have  constructed.  C.  C.  Art.  2743.  But 
if  the  amount  be  above  $500,  the  agreement  must  be  in  writing,  and 
registered,  to  preserve  the  privilege.   C.  C.  Art.  2746.  4  A.  121.  5  A.  333. 

In  this  case  there  was  no  agreement  in  writing  registered.  The  judg- 
ment rendered  in  favor  of  T.  Lacoste,  and  allowing  and  recognizing  his 
privilege,  is  res  inter  alios  acta,  and  not  binding  on  West.  12  An.  521. 
We  deem  it  unnecessary  to  pass  on  any  other  question;  the  alleged  privi- 
lege of  the  plaintiff  cannot  prevaiL 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled  and  avoided,  and  that  the  provisional 
injunction  be  dissolved  and  the  suit  dismissed,  and  that  plaintiff  and 
appellee  pay  cost  in  both  courts. 


On  Beheabino. 

Labauve,  J.  In  this  case  a  rehearing  was  granted  to  the  plaintiff  and 
appellee,  upon  the  question  whether  he  is  not  entitled  to  the  residue  d 
the  proceeds  after  paying  defendant's  mortgage  debt. 

As  regards  the  seized  debtor,  the  plaintiff  has  a  privilege  and  mortgage 
upon  the  property  seized,  but  the  defendant's  mortgage  is  preferable,  and 
must  be  paid  first,  together  with  the  cost  of  seizure  and  sale.  We  believe 
that  justice  entitles  the  plaintiff  to  the  residue. 

It  is  therefore  ordered  and  decreed,  that  our  former  judgment  be 
amended,  as  follows:  It  is  further  ordered  and  decreed,  that  after  xwying 
the  defendant's  mortgage  debt  and  cost  in  the  seizure  and  sale,  the  sheriff 
do  pay  to  the  plaintiff,  the  residue  of  the  proceeds  in  dispute,  and  that 
as  amended,  our  former  decision  remain  afSrmed,  the  said  plaintiff  and 
appellee  to  pay  the  cost  of  the  injunction  in  both  courts. 


ONBEHBABINa. 

Ilslet,  J.  A  rehearing  in  this  case  having  been  granted,  because  the 
judgment  was  prematurely  rendered,  as  the  defendant  had  not  the  legal 
delay  to  file  his  brief.  We  have  reexamined  our  first  decree,  and  the 
grounds  relied  upon  to  reverse  it,  and  we  see  no  reason  why  our  first 
judgment  should  be  disturbed. 

It  is  therefore  ordered,  adjudged  and  decreed,  thaf  the  judgn^ei^t  b&t 
rendered  remain  nndlstnrbed, 


H8  StJPBEME  COURT  OF  LOUISIANA, 

Cftpmariin  v.  Police  Jury. 


No.  85. — O.  C^PMABTiN  V.  Police  Juhy. 

A  WAirmttl  dmwn  Mid  ninned  br  the  president  ftnd  derk  of  the  police  jury,  ii*  not  bindins  on  the 
Rttrieli,  nnleee  the  poHee  jvry  have  enthoriied  them  to  aign  the  warrenL 

APPEAL  from  the  District  Court,  Parish  of  Natchitoches,  Lewis,  J . 
8.  M.  Hyamu^  Sr.,  for  plaintiff.     C,  Chaplin,  S)'.,  for  defendant. 

Htman,  C.  J.  Phiintiff  brought  suit  against  the  police  jury  of  the 
parish  of  Natchitoches  on  several  obligations,  made  and  signed  by  the 
president  and  derk  thereof,  wherein  they,  the  president  and  clerk,  pro- 
mised that  the  parish  of  Natchitoches  would  pay  the  amounts  stated  in 
the  obligations  in  current  funds,  and  would  also  receive  them  in  payment 
of  parish  dues. 

Judgment  was  rendered  against  the  jury  on  the  obligations,  and  it  has 
appealed. 

The  jury  relies  on  various  grounds  for  the  reversal  of  the  judgment 

It  is  only  necessary  to  notice  one  of  the  grounds  relied  on,  to  wit:  that 
plaintiff  had  not  shown  authority  in  the  president  and  clerk  to  bind  the 
jwy. 

There  is  no  law  anthorising  the  president  and  clerk  to  bind  the  jury, 
nor  is  there  any  evidence  adduced,  showing  that  it  authorized  them  to 
make  or  sign  the  obligations  sued  on. 

Let  the  judgment  of  the  District  Court  be  reversed  and  annulled,  and 
let  the  soil  9i  plaintiff  be  dismissed  as  of  nonsuit,  at  his  cost. 


No,  86.— John  C.  Dowty  ©.  Denis  Sullivan. 

BtateoMttte  wuAt,  m  liiWtw  wilttmit  fay  ui  endoner  of  e  promiMory  note,  after  the  transfer,  are  not 

admlMible  to  defeat  the  aoUon  of  the  holder. 
If  hie  teetinony  mm  be  need  at  all.  It  ta  as  a  sworn  witneee  in  the  case. 

APPEAL  from  the  District  Conrt,  Parish  of  Bapides,  Cooleyy  J. 
Ryan  d  White,  for  phuntiff.     W.  A.  Seay,  for  defendant 

Ilblxt,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant,  for  the  amount  of  a  promissory  note  by  tho 
latter,  drawn  to  the  order  of  and  endorsed  in  blank  by  the  payee,  James 
Madison  Wells. 

The  defendant  sets  up  equities  against  the  payee  of  the  note,  who,  ho 
allogea  in  his  answer,  transferred  it  to  the  plaintiff  after  its  maturity, 
and  which  eqaities  he  pleads  against  the  plaintiff  to  defeat  his  action. 

in  order  to  establish  this  defence,  L  e.,  the  existence  of  valid  equities 
and  posterior  transfer,  the  defendant  offered  letters  of  Wells,  written 
after  the  transfer,  which  were  objected  to,  on  the  ground  that  Wells  was 
not  a  p«rty  to  the  suit,  nor  a  sworn  witness. 

Statements  made  by  Wells,  after  he  had  transferred  the  note  to  defeat 
the  plaintiffs  action,  were  not  admissible.  If  his  testimony  could  be 
na^  at  all,  it  was  only  as  a  sworn  witness  in  the  case,  so  that  the  plaintiff 
oonld  cross-examine  him. 

The  letters  were  properly  excluded. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  at  the  costs  of  tho  appellant. 
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Wright  ▼.  Stacey. 

No.  77.— N.  E.  Wright,  Administrator,  t?.  A.  J.  Stagey. 

A  contraot  to  serve  in  the  Confederate  army  as  a  snbstitute  for  an  other  was  unlawful,  and  carried 

with  it  no  legal  obligation. 
The  doctrine,  in  the  case  of  Schmidt  v.  Barker,  (17  An.  264)  ro&fflrmed. 
This  Court  will  not  lend  its  aid  to  settle  disputes  relative  to  contracts  reprobated  bylaw.    It  will 

notice  their  illegality  ex  officio,  and  allow  it  without  any  plea  »t  any  stage  of  the  prooeedinga. 
Parties  cannot  bo  heard,  who  ask  relief  from  a  violation  of  law. 
The  Court  leaves  them  where  their  conduct  has  placed  them,  and  in  pari  en^t  vuHor  a  I  eontUHo 

pomridinti$. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Weems,  J. 
Looney  <0  Nells,  for  plaintiff.     J,  W.  Duncan^  for  defendant. 

Ilsley,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff 
against  the  defendant,  for  the  sum  of  five  hundred  dollars  in  coin,  with 
interest  and  costs.  The  obligation  upon  which  the  action  was  based  is 
transcribed  below,  as  follows: 

**Shreveport,  November  29th,  1862." 

**  Due  Thomas  Armstrong,  or  his  heirs,  five  hundred  dollars  in  coin,  at 
the  conclusion  of  peace  between  the  Confederates  and  the  United  States 
of  America,  or  at  the  termination  of  said  Armstrong's  term  of  service, 
should  said  Armstrong  remain  in  the  army  as  a  substitute  for  the  under* 
signed,  A.  J.  Stacey.  Should  the  said  Armstrong  not  remain  in  the  above 
written  service,  then  this  note  to  be  null  and  void." 

The  defence  set  up  was  that  the  obligation  sued  on  was  contrary  to  Idw, 
and  that  if  the  same  was  lawful  that  the  obligee  had  failed  to  perform 
his  part  of  the  contract.  A  voluntary  engagement  to  aid  a  rebellion 
against  the  United  States,  which  it  is  evident  from  the  testimony  the 
defendant's  engagement  was  an  undertaking  illegal  and  immoral,  and  no 
action  lies  upon  such  a  contract. 

This  Court  said  in  Schmidt  v.  Barker,  17  An.  264,  what  we,  now  again 
repeat:  '*  This  Court  will  not  lend  its  aid  to  settle  disputes  relative  to 
contracts  reprobated  by  law. 

**It  will  notice  their  illegality  ex  officio^  and  allow  it  without  any  plea^t 
any  stage  of  the  proceedings. 

•'Parties  cannot  be  heard,  who  ask  relief  from  a  violation  of  law. 

•*  The  Court  leaves  the  parties  where  their  conduct  has  placed  them, 
and  in  pari  culpa  melior  est  conditio  possidentis, "  See  also  Davis  v.  Holbrpok, 
1  An.  178;  State  v.  Lazaree,  17  La.  132. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  plaintiff's  suit 
be  dismissed  at  his  costs,  in  both  courts. 


No.  78. — Michael  and  Henry  Boyce  v.  Thobias  C.  Hunt  et  als. 

Where  »  party  sells  a  tract  of  land  on  time,  and  takes  the  notes  of  the  yendee,  oeeured  by  niort««Ke  on 

the  l&nd  to  secure  the  payment  of  the  price,  and  the  vendee,  before  the  price  is  paid*  sells  the  same 

land  to  anothet  party,  who  assumes  the  mortgage  in  favor  of  the  original  vendor,  the  first  vendor 

.  may  have  the  land  seized  and  sold  to  pay  his  mortgage,  and  the  second  vendee  cannot  set  up,  by 

way  of  exception,  .th&t  the  suit  be  dismissed  as  to  him. 

The  original  vendee  of  the  land  may  bo  sued  on  the  notes,  aud  the  mortgage  enforced  on  the  I&nd  of 
his  vendee  in  the  same  suit. 

APPEAL  from  the  District  Court,  Parish  of  De  Soto,  Weems,  J. 
£2am  A  Wemple,  for  plaintiffs.     B,  J,  Bowman,  for  defendant 
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Brie/ of  Eiamdt  Wemple,  for  plaintiffs  and  appMints,  *  *  Petitioners 
prayed  for  personal  judgment  against  Hunt  &  Gillespie,  as  the  makers  of 
the  notes,  and  against  Whitworth  &  Poag  and  Bonds,  on  their  stipulation, 
that  their  mortgage  be  recognized  and  enforced,  the  lands  be  seized  and 
sold  in  satisfaction  thereof. 

Bonds  alone  appeared,  and  put  in  the  following  exception:  **  In  this 
cose  the  defendant,  James  Bonds,  excepts  to  the  plaintiffs*  petition  upon 
the  following  grounds,  viz:  That  the  cause  of  action  against  T.  C.  Hunt 
is  entirely  distinct  and  separate  from  that  set  forth  against  this  defendant, 
the  rejection  or  the  success  of  the  one,  not  involying  the  rejection  or 
success  of  the  other,  and  the  same  demands  being  separate  and  distinct, 
and  against  separate  parties  cannot  be  cumulated.  Wherefore,  the  defen- 
dant prays  that  plaintiffs  be  ordered  to  elect  which  of  said  demands  he 
will  prosecute,  and  in  the  event  of  his  refusal  to  elect,  that  this  suit  be 
dismissed,  and  for  costs  and  general  relief. 

Upon  this  exception,  the  following  order  was  entered  by  the  Court: 
**  October  13th,  1866."— "Exception  sustained." 

If  we  understand  this  exception,  it  is  to  the  effect  that  the  personal 
and  the  hypothecary  action  cannot  be  cumulated  against  Bonds,  if  so, 
these  actions  cannot  be  maintained  against  him  while  the  suit  is  pending 
against  Hunt.  The  first  question  to  be  considered  is,  whether  Bonds  and 
Whitworth  &  Poag  are  personally  liable  to  these  plaintiffs,  by  reason  of 
the  stipulation  already  referred  to  in  the  act  of  sale  from  Hunt  to  them 
in  favor  of  plaintiffs;  and  if  so,  what  is  the  character  of  the  obligation 
thus  incurred  by  them.  Articles  1884  and  1896  of  the  G.  C,  e^ressly 
provide  that  a  stipulation  made  by  one  of  the  parties  to  a  contract  in 
favor  of  a  third  person,  whereby  he  agrees  to  pay  a  sum  of  money  or  to 
give  a  particular  thing  is  binding,  although  the  party  in  whose  favor  the 
stipulation  is  made  is  no  party  to  the  contract,  and  when  accepted  by 
him  the  stipulation  becomes  irrevocable.  The  stipulation  of  Bonds  and 
Whitworth  &  Poag  in  favor  of  the  plaintiffiEi,  having  been  accepted  by 
them  by  the  institution  of  this  suit  become  irrevocable,  and  gave  rise  to 
the  real  and  personal  action  they  have  brought  and  can  be  cumulated, 
and  all  the  parties  who  are  bound  for  the  debt  may  be  joined  in  the  same 
action,  whether  the  obligations  of  the  parties  are  in  soUdo,  or  several;  if 
in  solido,  the  plaintiffs  may  proceed  against  all  of  them  in  the  same  suit, 
if  in  the  same  jurisdiction;  and  if  several,  as  is  the  case,  so  far  as  Bonds 
and  his  co-obligors,  Whitworth  &  Poag  are  concerned,  they  must  all  be 
joined  in  the  same  suit.  And  it  may  be  proper  to  observe  further,  in  this 
connection,  that  they  are  third  possessors  of  the  whole  tract  of  land 
hypothecated,  purchased  by  them  in  indivision,  and  it  was  necessary  they 
should  be  joined  in  the  same  action,  even  if  the  hypothecary  action  had 
alone  been  resorted  to,  reserving  their  right  to  institute  a  personal  action 
in  the  event  the  hypothecated  property  should  be  insufficient  to  pay  the 
debt.  Bonds  and  Whitworth  &  Poag,  we  think  we  have  shown,  are  i>er- 
sonally  responsible  for  the  debt  sued  for,  as  much  as  they  had  been  par- 
ties to  the  contract  of  mortgage  ah  initio,  because  they  made  themselves 
parties  to  it  in  the  manner  we  have  already  shown.  If  this  position  be 
correct,  how  it  can  be  said  that  the  cause  of  action  set  up  against  Hunt  & 
Gillespie  and  Whitworth  A  Poag,  is  distinct  from  that  set  up  against 
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Bonds,  and  therefore  cannot  be  cumulated,  we  are  at  a  loss  to  perceive. 

We  repeat  it,  if  these  third  possessors  are  liable  to  plaintiffs,  personally, 
because,  although  not  parties  to  the  act  of  mortgage  at  the  time  it  was 
passed,  they  haying  made  themselves  so  subsequently,  then  it  follows 
that  if  we  could  have  cumulated  the  personal  with  the  hypothecary  action 
against  Hunt  &  Gillespie,  if  they  had  not  parted  with  their  title  and  pos- 
session, we  can  join  all  the  parties  to  the  contract  in  the  same  suit,  and 
cumulate  both  demands  against  them. 

Will  it  be  pretended  in  the  case  we  have  assumed,  that  we  could  not 
pray  for  a  personal  judgment  against  Hunt  &  Gillespie.  The  recognition 
of  our  mortgage  and  privilege,  and  that  the  land  be  seized  and  sold  to 
pay  the  debt.  That*we  could  have  elected  to  proceed  by  personal  action 
against  all  these  parties  or  by  hypothecary  action  seems  to  be  conceded; 
but  it  is  said,  although  this  is  true,  the  remedies  given  by  the  law  must 
be  exercised  separately,  and  not  cumulatively  or  such  at  least,  it  seems  to 
us,  is  the  line  of  argument  counsel's  exception  must  force  him  to  assume, 
if  we  apprehend  him. 

If  the  judgment  of  the  lower  Court  be  afi^med,  sustaining  the  excep- 
tion, it  must  be  on  the  ground  that  although  all  these  parties  are  liable 
for  the  debt  in  person,  and  the  land  is  liable  to  our  hypothecary  action, 
yet  we  must  elect  to  pursue  one  remedy  at  a  time,  such  a  ruling  would 
lead  to  circuity  of  action,  which  is  opposed  to  our  system  of  pleadings 
and  the  policy  of  the  law,  except  when  it  is  necessary  to  enable  a  party 
to  make  his  full  defence  on  the  merits. 

In  conclusion,  we  submit  that  the  following  authorities  settle  all  the 
questions  of  law  and  practice  raised  by  the  pleadings  in  this  case,  and 
support  the  views  we  have  submitted.  See  0.  P.  Art  35.  C.  C.  Articles 
3366  and  3368.  TwicheU  v.  Andty  and  Wife,  6  B.  407.  MiicJiell  v.  Coolei/, 
5  B.  241.    A.  Bonnafe  (&  Co.y.  John  and  E.  McLane,  5  A.  225. 

Brief  of  R,  J.  Bowman,  f(yr  drfendants  and  appellees. — The  appellant 
has  correctly  stated  the  facts  which  has  given  rise  to  this  litigation. 

Upon  these  facts  he  has  cumulated  two  distinct  actions:  a  personal 
action  against  the  appellant,  on  his  assumpsit  in  favor  of  the  plaintiffs, 
and  a  hypothecary  action  against  him  as  third  possessor. 

The  exception  of  the  appellant  is,  that  these  actions  cannot  be  cu- 
mulated. 

We  submit  it  as  axiomatic,  that  no  two  actions  can  be  cumulated  unless 
the  rights  involved  by  them  are  homogeneous. 

In  these,  they  are  distinct  and  dissimilar.  If  sued  upon,  his  assump- 
sit to  the  plaintifGs;  the  plaintiffs  occupy  to  him  the  same  position  as  their 
vendor.  Hunt,  and  must  warrant  against  all,  the  mortgages  which  Hunt 
left  upon  the  land.  9  An.  195.  **  A  purchaser,  who,  as  part  of  the  con- 
sideration, stipulated  with  his  vendor,  to  pay  a  debt  due  by  him,  may, 
when  sued  by  the  person  to  whom  the  debt  was  due,  set  up  the  same 
equities  that  he  has  against  the  vendor  himself." 

The  hypothecary  action  cuts  off  these  equities,  and  therefore  does  not 
involve  the  same  or  even  similar  rights. 

Again:  as  third  possessor,  the  appellee  has  a  right  to  the  increased 
value  which  his  improvements  have  given  the  land  mortgaged.     The  P>.^70 
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Art  of  the  0.  C,  after  declaring  his  liability  for  deteriorations  caused 
by  him  declares,  "but  he  can  claim  for  his  expenses  and  improvements 
only  to  the  amount  of  the  increased  value,  which  is  the  result  of  the  im- 
provement made." 

The  interpretations  we  have  placed  upon  this  article  are  sustained  by 
Judge  Porter,  in  the  case  of  Lanitsse  v.  Lajina,  6  N.  S.  114,  as  clear  and 
unequivocal,  and  the  only  difficulty  presented  in  that  case  "  was  how  this 
value  is  to  be  ascertained." 

In  the  direct  action  on  the  appellee's  stipulation  in  favor  of  the  plain- 
tiffs, the  appellee  is  entitled  to  demand  of  the  plaintiffs  that  he  should 
free  the  lands  from  the  incumbrances  placed  on  it  by  Hunt,  or  give  him 
security  against  them,  and  warrant  his  title  against  all  evictions. 

In  the  hypothecary  action,  the  appellee  would  have  the  right  to  demand 
payment  for  the  increased  value  given  the  land  by  the  improvements  made 
1)y  him.  Here  then  are  two  distinct  and  different  rights  and  liabilities, 
as  distinct  as  an  action  on  a  promissory  note  and  a  petitory  action.  If 
then  our  axiom,  *'  that  two  actions  cannot  bo  cumulated  unless  the  rights 
involved  are  homogeneous,"  be  an  axiom,  we  submit  that  the  exception 
was  well  taken,  and  the  judgment  of  the  District  Court  ought  to  be 
affirmed. 

Labauve,  J.  This  suit  is  brought  on  eight  promissory  notes,  amounting 
together  to  $20,123  51  in  principal,  executed  by  Hunt  &  Gillespie  in 
favor  of  the  plaintiff,  for  the  price  of  a  tract  of  land  sold  by  plaintiffs  to 
said  Hunt  &  Gillespie,  on  the  13th  September,  1858,  the  land  remaining 
specially  mortgaged  to  secure  the  payment  of  said  notes.  On  the  2d  day 
of  June,  1862,  George  E.  Gillespie,  the  co-proprietor  of  Hunt,  reoonveyed 
his  undivided  half  to  the  said  Hunt,  who  obligated  himself,  in  part  con- 
sideration for  said  sale,  to  pay  the  mortgage  in  favor  of  plaintiffs;  and 
afterwards,  on  the  23d  April,  1863,  said  Hunt  resold  the  whole  tract  of 
land  to  John  J.  Whitworth  and  John  Poag,  composing  the  firm  of  Whit- 
worth  &  Poag,  and  James  Bonds,  in  the  following  proportions:  One 
undivided  half  to  Whitworth  &  Poag,  and  tlic  other  undivided  half  to 
James  Bonds.  The  said  purchasers,  as  a  part  of  the  price,  assumed  the 
mortgage  debt  due  the  plaintiff. 

The  plaintiffs  prayed  for  a  personal  judgment  against  Hunt  A  Gillespie, 
the  original  purchasers  and  makers  of  the  notes,  and  against  Whitworth 
&  Poag  and  Bonds,  on  their  assumption  of  the  mortgage  debt,  and  that 
their  mortgage  be  recognized  and  enforced,  the  land  seized  and  sold. 

James  Bonds  alone  appeared,  and  filed  the  following  exception: 

**In  this  case  the  defendant,  James  Bonds,  excepts  to  the  plaintiffii' 
petition,  upon  the  following  grounds,  viz:  That  the  cause  of  action 
against  T.  0.  Hunt  is  entirely  distinct  and  separate  from  that  set  forth 
against  this  defendant,  the  rejection  or  the  success  of  the  one,  not  invol- 
ving the  rejection  or  success  of  the  other,  and  the  same  demands  being 
separate  and  distinct  and  against  separate  parties,  cannot  be  cumulated. 
Wherefore,  the  defendant  prays  that  plaintiffs  be  ordered  to  elect  which 
of  said  demands  they  will  prosecute,  and  in  the  event  of  his  refusal  to 
elect,  that  this  suit  be  dismissed,  and  for  costs  and  general  relief." 

This  exception  was  sustained,  and  ^he  plaintiffs  appealed. 
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We  are  clearly  of  opinion  that  the  Courfc  erred.  The  defendants  are 
hypotheoarily  bound  as  holders  of  the  mortgaged  property,  and  personally 
bound  under  their  assumption  of  the  mortgage  debt  due  the  plaintiffs. 
We  understand  the  suit  to  be  that  the  defendants  pay  the  mortgage  debt 
due  the  plaintiffs,  and  that  the  mortgage  be  recognized,  and  the  land 
seized  and  sold  to  pay  said  debt. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  avoided;  it  is  further  ordered  and  decreed,  that  the 
exception  bo  overruled  and  the  case  remanded,  to  be* proceeded  with 
according  to  law,  and  that  the  appellee  pay  costs  of  appeal. 


rift  *si 

No.  38.  —  T.  R.  Simpson,  for  use,  etc.,  v.  John  M.  Lewis,  et  al.  U2  J3?i 

Where  the  aheriff  and  his  saretioe  h&ve  been  made  liable  for  acts  of  miefeasanoo  in  office,  commlfcted 
by  the  deputy,  they  have  the  right  to  prooead  against  that  party  and  his  sareties  to  recover  the 

'  amount  they  have  been  condemned  to  pay  the  creditor  on  account  of  the  misconduct  of  the 
deputy. 

It  takes  tho  same  length  of  time  to  prescribe  an  action  against  the  depnty-sheriif  by  the  sheriff  and 
his  sureties,  for  misfeasance  in  office,  that  it  does  for  the  aheriff  to  prescribe  against  the  creditor, 
viz  :  two  years. 

In  a  suit  against  the  sheriff  and  his  sureties,  the  deputy  was  called  in  warranty  by  the  sheriff  ;  judg- 
ment was  rendered  against  the  sheriff  and  his  sureties,  and  against  the  deputy  in  warranty,  the 
defendants  appealed,  but  the  deputy  allowed  the  judgment  in  warranty  to  stand,  without  joining 
in  the  appeal:  iMd— That,  the  judgment  of  the  lower  Court  against  the  deputy  as  warrantor  was 
Coram  non  judiee  in  the  appellate  Court,  and  must  be  considered  as  re»  Judicata  against  the 
deputy;  who,  having  specially  plead  it  in  his  answer  in  the  suit  against  him  by  the  sheriff  as 
ra  juMeala,  he  asserted  its  validity,  and  cannot  aver  its  nullity  when  invoked  against  him. 

The  sureties  of  the  deputy  are  in  the  same  attitude  with  their  principal :  Their  obligation  arises 
AX  eontroftu  and  not  ex  dtiirin. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Oreswell,  J. 
Wright  A  Duncan,  for  plaintiffis.     A.  B.  Levisee,  for  defendant. 

Bri^  of  Wright  A  Duncan,  for  plaintiff, — In  the  month  of  December, 
1856,  John  B.  Marshall  &  Co.,  and  Peet,  Sims  &  Co.,  instituted  suits 
against  T.  B.  Simpson,  sheriff  of  Caddo  parish,  and  his  sureties,  N. 
Moore,  J.  P.  He^ey,  and  Henderson  Markham,  to  recover  damages  for 
alleged  misfeasance  in  the  performance  of  an  official  act  on  the  part  of 
J.  M.  Lewis,  one  of  Simpson's  deputies. 

The  defendants  answered,  specially  denying  that  plaintiffs  had  been 
damaged  by  any  misfeasance  or  neglect  of  duty  on  tho  part  of  defendant 
or  his  deputy,  J.  M.  Lewis,  and  concluded  by  calling  the  said  Lewis  in 
warranty,  who  answered,  also  denying  the  allegation  of  misfeasance,  as 
well  as  his  liability  to  defendant  as  warrantor. 

Judgment  was  rendered  against  Simpson  and  his  sureties  for  the  sum 
of  $2,200,  with  five  per  cent,  per  annum  interest  from  judicial  demand, 
and  in  Simpson's  favor  against  Lewis  for  the  same  amount.  From  this 
judgment  defendants  appealed.  The  Supreme  Court  divided  and  reduced 
the  judgment  of  the  District  Court,  awarding  to  John  B.  Marshall  &  Co., 
the  sum  of  91,054  25  with  interest,  and  Peet,  Sims  &  Co.,  the  sum  of 
3778  75  with  interest  also.  (B.,  p.  16;  13  A.,  437.)  This  judgment  was 
satisfied  by  the  sale  of  defendants'  (Hailey's  and  Markham's)  property. 
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The  judgment  of  the  District  Cotirt  was  rendered  on  the  1st  of  May,  1858; 
that  of  the  Sapreme  Court,  on  the  22d  July  of  the  same  year. 

About  the  third  day  of  November,  1859,  Simpson  instituted  the  present 
suit  for  the  use  of  Hailey  and  Markham,  against  Lewis  and  his  sureties 
to  reooyer  the  amount  which  they  had  been  compelled  to  pay  under  the 
judgment  above  referred  to.  The  defendants  answered,  setting  up  the 
judgment  of  the  Supreme  Court  as  res  judicata^  and  specially  denying  that 
Lewis  was  guilty  of  any  misfeasance  or  neglect  of  duty  in  the  premises, 
averring  that  if  he  was,  the  said  Simpson  knew  of  the  same  and  ratified 
it,  and  concluding  with  the  plea  of  prescription  of  one  and  two  yaan, 
judgment  was  rendered  sustaining  the  plea  of  res  judicata  as  to  Lewis, 
and  dismissing  as  in  case  of  nonsuit  as  to  Battle,  George,  and  Ford. 
From  this  judgment  plaintiff  has  appealed. 

The  records  in  the  cases  of  J,  R,  Marshall  <&  Co.,  and  Ped,  Sims  &  Co. 
v«  T,  K  Simpson,  et  als,,  Nos.  4,795  and  4,796,  (consolidated,)  which  were 
received  in  evidence  without  objection  or  restriction,  (6  A.,  110;  3  ib. 
42,)  and  other  testimony  adduced,  establish  the  following  facts,  to  wit: 
that  on  the  16th  of  April,  1856,  J.  B.  Marshall  &  Co.,  and  Feet,  Bims  & 
Go.  obtained  judgments  in  solido  against  D.  H.  Mallory  and  Thomas  D. 
Waddell,  in  the  District  Court  for  Caddo  parish,  for  the  respective  sums 
of  $3,756  and  93,370,  with  eight  per  cent,  interest,  which  judgments  were 
duly  recorded;  that  on  the  23d  of  Juno  following,  writs  of  fleri  facias  were 
issued  on  said  judgments  and  placed  in  the  hands  of  one  of  the  deputies 
of  T.  B.  Simpson,  to  wit:  the  defendant  J.  M.  Lewis,  who  had  duly  qual- 
ified and  given  bond;  that  at  the  time  said  writs  were  placed  in  the 
hands  of  said  Lewis,  certain  property,  to  wit:  two  slaves,  were  pointed 
out  to  him  for  seizure  as  the  property  of  the  judgment  debtor,  which 
were  then  in  the  hire  of  W.  W.  Harper,  and  on  his  plantation  in  the 
parish  of  Caddo  (13  A.  437) ;  that  instead  of  executing  the  writ  in  the  man- 
ner directed,  said  Lewis  went  to  Greenwood  and  there  gave  information  to 
Daniel  Waddell,  the  father  and  agent  of  the  judgment  debtor,  that  he 
had  such  a  writ  in  his  possession,  but  made  no  attempt  to  execute  it; 
(testimony  of  Mr.  Harper,  pp.  42,  43,  and  also  opinion  of  S.  C);  that 
within  twenty-four  hours  after  the  father  of  Waddell  had  received  this 
information,  the  property  pointed  out  was  spirited  away  and  placed  be- 
yond the  reach  of  legal  process  (B.,  pp.  6,  12,  42;  Sup.  Trans.,  pp.  1,  2, 
3.)  Upon  this  evidence  judgment  was  rendered  against  Simpson  and  his 
sureties,  and  in  favor  of  the  former,  against  Lewis,  as  warrantor,  and 
this  evidence,  I  here  confidently  submit,  entitles  the  plaintiff  to  judgment 
in  this  suit,  unless  the  defendants  can  show  some  new  matter  of  defence 
or  avoidance. 

The  first  matter  of  defence  set  up  is  the  plea  of  res  judicata.  This  part 
of  the  answer  is  so  obscure,  that  it  is  difficult  to  ascertain  with  certainty 
what  is  intended.  Is  the  decree  of  the  Supreme  Court  set  up  as  res  jwU- 
ocUa  in  their  favor?  or  as  res  judicata  against  them?  As  avtrtfois  acquit  T 
or  autrefois  convict  ?  As  the  subsequent  proceedings  in  the  case  throw  no 
light  upon  this  point,  we  must  await  the  further  developments  of  the 
learned  counsel  for  the  defendants. 

In  the  meantime,  however,  let  us  inquire  how  far  the  judgments  ren- 
dered against  the  defendant  Lewis,  as  warrantor  in  the  two  cases,  Ko& 
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4795  and  4796,  (consolidated,)  and  the  final  judgment  against  Simpson 
and  bis  co-defendants  in  the  Supreme  Court,  affect  the  co-defendants  and 
sureties  of  Lewis  in  this  case.  The  District  Court,  as  we  have  seen,  ren- 
dered the  same  judgments  against  Lewis  in  favor  of  Simpson,  as  against 
Simpson  and  his  sureties,  in  favor  of  the  plaintiff  in  these  shits.  Simp- 
son and  his  co-defendants  and  sureties  appealed  from  the  judgment 
against  them,  but  Lewis  never  appealed  from  the  judgment  against  him 
as  warrantor.  True,  he  joined  Simpson,  and  the  other  defendants  in 
their  appeal,  and  signed  the  bond  with  them  as  a  principal,  but  he  nevmr 
appealed  from  the  judgment  against  himself  directly  as  warrantor.  At 
least  he  never  gave  bond  in  such  an  appeal.  The  bond  he  signed  was  in 
favor  of  the  plaintiffs,  who  had  nothing  to  do  with  the  judgment  against 
him,  and  could  not  have  claimed  the  benefit  of  it,  (14  A.,  61,)  and  not  in 
favor  of  Simpson,  for  whose  benefit  the  judgment  was  rendered.  The 
Supreme  Court  evidently  did  not  consider  the  judgment  in  warranty  be- 
fore them,  because  no  mention  whatever  is  made  of  it  in  the  case  (13  A., 
487).     Now  what  consequences  result  from  these  facts? 

In  the  first  place,  the  unappealed  judgment  of  the  District  Court  against 
Lewis,  has  become  res  judicata^  as  to  him,  to  the  same  extent  that  the 
definitive  judgment  against  Simpson  and  his  co-defendants  is  res  judicata 
as  to  them  (19  L.  395;  12  B.  437)  and,  in  the  second  place,  by  making  himself 
a  party  to  Simpson's  appeal,  and  at  the  same  time  omitting  to  ask  for  any 
change  in  the  judgment  against  himself  as  warrantor,  Lewis  is  bound  by 
the  decree  of  the  Court  on  that  appeal,  and  it  is  res  judicata  against  him; 

Brief  of  A,  B.  Levisee,  for  defendant  *  *  *  Xhe 

misfeasance  complained  of  falls  under  the  denomination  of  quasi'Offencea. 
C.  C,  2294,  2295;  Semple,  et  al  v.  Bufiler,  6  N.  S.,  665;  Fish  v.  Brawdon^ 
6  N.  S.,  691;  Wood  v.  Foster,  3  L.,  338.    Vide  also  2  N.  S.,  24;  13  A.  437. 

The  right  of  action  growing  out  of  such  offences  is  prescribed  by  one 
year.    C.  C,  3501.    Vide  cases  above  cited,  and  3  N.  S.,  585;  2  A.,  400. 

Prescription  begins  to  run  in  all  such  cases  from  the  date  of  the  act 
complained  of.    C.  C.  3502;  6  N.  S.  691,  Balfour  v.  Browder,  6  N.  a  708, 

The  date  of  the  misfeasance  in  this  case  is  sufficiently  fixed  by  the  date 
of  the  writs,  and  the  testimony  of  W.  W.  Harper,  say  1st  July,  1856. 

Prescription  continued  to  run  without  interruption,  until  the  accept- 
ance of  service  by  the  defendants  in  this  suit,  and  as  the  acceptances  of 
service  are  without  date,  the  interruption  can  be  determined  only  by  the 
date  of  the  appearance  and  filing  of  the  answer,  to  wit:  25th  March,  1858. 

We  therefore  respectfully  submit  that  the  plaintiffs*  action  is  prescribed 
as  to  all  the  defendants,  and  that  they  are  entitled  to  a  final  judgment  in 
their  favor. 

Objections  urged  against  the  foregoing  argument: 

First  It  will  probably  be  objected  that  this  case  is  to  be  governed  by 
the  prescription  of  two  years,  instead  of  one,  under  the  act  of  1837. 
Vide  Acts  of  1855,  p.  367,  sec.  10. 

We  contend  that  Lewis  was  not  a  sheriff  within  the  provision  of  this 
act,  and  that  especially  between  him  and  Simpson,  his  principal,  the 
case  is  to  be  decided  by  ordinary  prescription  of  one  year. 

But  even  if  Tour  Honors  should  be  of  opinion  that  the  case  is  to  be  gOT* 
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9rned  by  the  term  of  two  years  instead  of  one,  it  does  not  alter  the  case, 
OS  much  more  than  two  years  had  elapsed  before  any  intermption  took 
place. 

Second.  It  will  also  probably  be  claimed  by  the  plaintiff  that  prescrip- 
tion was  interrupted  by  the  citation  to  Lewis  on  his  call  in  warranty. 

To  this  we  answer  that,  Lewis  not  being  a  necessary  party  to  the  saits 
of  Marshall  d&  Co.,  and  of  Feet,  Sims  dt  Co,  y.  Simpson,  the  appointment 
of  a  curator  ad  hoc  to  represent  him,  and  the  posting  of  citation,  etc , 
were  without  any  legal  effect  whatever  as  against  said  Lewis  or  his  co- 
defendants  herein,  cither  as  the  basis  of  a  valid  judgment  or  to  interrupt 
prescription.  HiU  v.  Barlow,  6  R.,  143;  Bupey  v.  Hunt,  2  A.,  562;  Smith 
V.  McWalers,  7  A.,  146;  Cox  v.  Bradley,  15  A.,  529. 

In  the  next  place,  if  the  Court  should  be  of  opinion  that  as  to  Lewis 
the  case  falls  within  the  act  of  1837,  and  that  the  prescription  of  one  year 
does  not  apply  as  to  him;  and  further,  that  the  posting  of  the  citatiou 
has  the  effect  to  interrupt  prescription  as  to  him,  it  is  palpable  that,  as  to 
his  co-defendants  in  this  suit,  the  prescription  of  one  year  is  applicable 
and  not  that  of  two,  for  it  certainly  cannot  be  said  that  the  sureties  on  a 
private  bond  given  by  a  deputy-sheriff,  are  sheriffs  or  the  sureties  of  a 
sheriff,  within  the  meaning  of  the  act  of  1837.  And  the  necessary  time 
had  run  as  for  them  before  the  attempted  citation  to  Lewis  in  the  suits 
of  Marshall  dt  Co.,  and  Peel,  Sims  <fi  Co,  v.  Simpson,  sheriff;  and  again, 
the  necessary  time  ran  after  that  citation,  and  even  after  the  judgment 
of  the  Supreme  Court  on  those  cases  at  the  July  sitting  of  1858,  before 
the  commencement  of  the  present  suit.  *        *        «        * 

TaiiIAFebbo,  J.  In  two  separate  actions  against  D.  H.  Mallory  and 
T.  D.  Waddell,  judgments  were  obtained  against  them  and  executions 
issued.  The  defendant,  Lewis,  the  deputy  of  the  plaintiff,  then  sheriff  of 
Caddo  Parish,  having  these  executions  in  his  hands  was  instructed  to  seize 
certain  slaves  pointed  out  to  him  as  property  of  WaddelL  Failing  to 
make  the  seizure  as  instructed  by  the  attorneys  of  the  judgment  creditors, 
and  no  other  property  being  found  upon  which  the  executions  could  be 
levied,  recourse  was  taken  upon  Simpson,  the  sheriff,  and  his  sureties. 
Judgments  were  rendered  against  them  for  the  amounts  claimed,  vMi 
judgment  over  against  Lewis,  the  deputy,  called  in  warranty  by  his 
principal  On  appeal  to  this  Court  the  judgment  was  modified. 
(Idth  Annual,  437.)  Execution  issued  on  the  amended  judgment  and 
was  satisfied  by  the  seizure  and  sale  of  the  property  of  Hailey  and  Mark- 
ham,  sureties  of  sheriff  Simpson.  The  present  suit  is  brought  for  their 
benefit  against  Lewis,  the  deputy,  and  his  sureties. 

The  defence  is  a  special  denial  of  any  misfeasance  in  office  on  the  part 
of  Lewis,  the  deputy-sheriff;  the  prescription  of  one  and  two  years  and 
the  judgment  of  this  Court  in  the  case  referred  to  is  set  up  as  res  judicata. 
Judgment  was  rendered  in  the  Court  below  sustaining  the  plea  of  res 
judicata  as  to  Lewis,  and  dismissing  as  in  case  of  nonsuit  as  to  the  other 
defendants. 

From  this  judgment  the  plaintiff  has  appealed.  It  does  not  appear 
that  the  def endimt,  Lewis,  appealed  from  the  judgment  rendered  against 
bim  as  warrantor  in  the  suit  by  the  judgment  creditors  against  the 
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sheriff  and  his  sureties.  He  signed  with  the  defendant,  Simpson,  and 
his  sureties,  an  appeal  bond  in  fayor  of  the  plaintiffs,  bnt  the  plaintiffs 
had  obtained  no  judgment  against  him.  He  gave  no  bond  in  favor 
of  the  only  party  that  did  obtain  judgment  against  him.  There  being 
then  no  appeal  from  the  judgment  so  far  as  it  affected  him,  the  decree  of 
the  lower  Court  rendering  judgment  over  against  him  was  coram  nonjttdice 
in  the  appellate  Court,  and  hence  no  action  was  taken  by  that  Court  in 
regard  to  it.  We  cannot  adopt  the  view  which  the  defendants  seem  to 
take  of  the  condition  of  the  case  after  the  revision  of  the  judgment 
by  the  appellate  Court.  That  Court,  very  properly  it  seems,  annulled  and 
reversed  the  judgment  of  the  Court  of  the  first  instance,  in  order  to 
correct  a  manifest  error  as  to  the  amount  that  was  awarded  to  the  plain- 
tiffs ;  it  could  only  act  upon  what  was  before  it  by  appeaL  The  judgment 
of  the  lower  Court  in  favor  of  the  principal  against  his  deputy  not 
appealed  from,  must  therefore  be  considered  as  res  judicata  against  the 
deputy,  and  not  res  judicata^  as  contended  for  by  the  defendants,  in  his 
'  favor. 

This  judgment  the  defendants  hold  is  a  nuUity,  if  it  does  not  inure  to 
their  benefit.  This  would  be  using  it  both  as  a  sword  and  a  shield. 
Having  specially  plead  it  in  their  answer  as  res  judicata^  they  asserted  its 
validity,  and  cannot  aver  its  nullity,  when  invoked  against  them. 

The  plea  of  prescription  we  think  cannot  avail  the  defence.  The  act  of 
misfeasance  complained  of  occurred  in  the  month  of  June,  1856,  by  the 
omission  of  the  deputy-sheriff,  to  seize  property  under  the  execution 
placed  at  that  time  in  his  hands.  The  suit  to  render  the  sheriff  and  his 
sureties  liable  was  instituted  in  the  December  following,  less  than  one 
year  from  the  date  of  the  omission  complained  of.  Service  of  citation 
on  Simpson,  the  sheriff,  was  made  on  the  30th  December,  1856.  From 
that  time  until  the  final  decree,  of  the  appellate  Court  in  the  case,  about 
the  1st  of  August,  1858,  suspension  of  prescription  took  place. 

The  suit  to  recover  from  the  deputy  and  his  sureties  the  amount  paid 
by  the  sureties  o!  the  sheriff  was  filed  3d  November,  1859,  and  the  de- 
fendants answered  on  the  17th  of  April,  1860,  less  than  two  years  from 
the  date  of  the  decree  of  the  appellate  Court. 

But  it  is  contended  by  the  defendants  that  if  the  deputy  sheriff  was 
liable,  as  alleged,  he  was  guilty  of  a  gross  offence  and  could  not  be  pro- 
ceeded against  after  the  lapse  of  one  year,  and  that  his  sureties  occupy 
the  same  position  in  that  respect  that  he  does.  They  hold,  moreover,  that 
the  prescription  of  two  years  as  fixed  by  law  (Revised  Statutes,  p.  524, 
section  10,)  applies  only  to  sheriffs  and  not  to  their  deputies.  The  law 
referred  to  provides  that  « the  sheriffs  and  their  sureties  shall  be  able  to 
prescribe  against  their  acts  of  misfeasance,  nonfeasance,  costs,  offences 
and  quasi-offences,  after  the  lapse  of  two  years  from  the  day  of  the 
omission  or  commission  of  the  acts  complained  of."  Although  deputy 
sherifiEs  are  not  named  in  the  statute,  a  fair  construction  of  it,  we  think, 
will  authorize  the  conclusion  that  they  are  embraced  in  its  provisions. 
The  sheriff  and  his  deputy  are,  in  a  legal  sense,  the  same  person,  the  act 
of  the  deputy  is  the  act  of  the  sheriff.  Qui/aci(perah'um,/acii  perse.  The 
law  would  be  anomalous,  if  after  the  lapse  of  one  year  from  the  time  of 
58 
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an  act  of  omiBsion  or  commission  by  a  depnty-sheriff,  the  sheriff  were 
made  responsible  for  it,  without  recourse  upon  the  deputy  who  had 
caused  him  the  injury.  If  the  prescription  of  one  year  shielded  the 
deputy,  the  sheriff  would  be  without  redress  against  his  deputy  for  all 
acts  of  the  deputy  for  which  the  sheriff  might  be  made  liable  after  the 
lapse  of  one  year,  for  the  reason  that  no  cause  of  action  against  the 
deputy  would  arise  until  his  principal  was  proceeded  against.  An  action 
against  the  deputy  for  misfeasance  in  office  brought  by  the  sheriff  is 
essentially  of  the  same  nature  as  an  action  brought  for  the  same  cause 
against  the  sheriff,  and  the  prescription  of  such  an  action  must  stand 
upon  the  same  basis.  The  sureties  of  the  deputy  are  in  the  same  attitude 
with  their  principal.  Their  obligation  arises  ex  contractu  and  not  ex  deiicio. 

On  the  merits,  the  judgment  being  against  the  deputy,  it  Ib  prima  facie 
evidence  against  the  sureties.  The  prescription  against  them,  they  en- 
deavor to  rebut  by  aiming  to  show  that  the  property  which  the  deputy 
sheriff  was  required  to  seize  by  the  judgment  creditors  did  not  belong  to 
the  defendant  in  execution.  A  sale  of  these  slaves,  two  of  which  were 
pointed  out  by  the  creditorsjor  their  agents  as  belonging  to  the  defendant 
Waddell,  was  it  seems  effected  by  him  to  Mallory,  his  father-in-law,  living 
in  Panola  County,  Texas.  This  sale,  it  appears,  bears  date  about  the  27th 
March,  1856.  This  sale,  the  plaintiffs  resist  as  being  simulated  and  un- 
founded. To  make  out  the  simulation,  they  show,  that  at  the  time  it 
purports  to  have  been  made,  Waddell  was  threatened  with  heavy  judg- 
ments, which  a  few  weeks  afterwards  were  rendered  against  him.  That 
the  property  conveyed  was  the  only  property  out  of  which  these  judgments 
could  be  made.  That  the  slaves  required  to  be  seized  remained  in  pos- 
session or  under  the  control  of  the  defendant  until  some  time  in  the 
month  of  June,  after  the  alleged  sale  took  place.  That  Mallory  permitted 
one  of  the  three  slaves  to  be  seized  and  sold  for  a  debt  of  Waddell,  after 
the  pretended  purchase,  without  asserting  any  claim  to  the  slave.  That 
no  registiy  of  the  sale  was  made  in  this  State,  and  that  the  slaves  were  not 
delivered  to  Mallory,  the  purchaser,  until  the  1st  of  June,  nearly  six 
weeks  after  the  judgments^  of  the  creditors,  MarshaU  &  Co.  and  Peet, 
Sims  &  Co.,  had  been  rendered  and  recorded.  The  tenor  of  the  evidence 
satisfies  us  that  the  pretended  sale  was  a  mere  simulation,  and  that  no  title 
passed  to  Mallory.  It  does  not  ^pear  that  the  deputy  required  an  in- 
demnity from  the  creditors  when  they  required  him  to  seize  the  two 
remaining  slaves,  and  it  is  not  probable  that  he  believed  them  to  be  the 
property  of  the  vendee.  On  the  contrary,  it  is  clearly  shown  that  the 
deputy-sheriff,  after  he  received  the  execution,  instead  of  proceeding 
to  seize  the  property  at  once  as  required,  went  to  the  residence  of  the 
defendant's  father  and  informed  him  that  he  held  an  execution  against 
the  property  of  his  son  ;  that  the  father  on  the  next  day  had  a  conversa- 
tion with  the  witness.  Harper,  who  had  the  slaves  then  in  his  possession 
under  hire,  during  which  interview  the  witness  informed  him  that  a  sale 
of  the  slaves  in  Texas,  without  registry  in  Louisiana,  would  not  keep  them 
from  seizure  by  Waddell's  creditors,  and  the  witness  testifies  that  on  that 
night  the  slaves  disappeared. 

We  think  the  plaintiffis  entitied  to  a  reversal  of  the  judgment  of  the 
lower  Court,  and  of  judgment  in  their  favor. 
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It  is  therefore  ordered,  adjudged  and  decreed  thait  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reyersed.  It  is  further  ordered 
that  the  plaintiffs  recover  from  the  defendants,  in  solido,  (for  the  use 
of  Henderson,  Markham  and  John  P.  Hailey,)  the  defendants  being 
John  M.  Lewis,  H.  J.  G.  Battle,  Samuel  Ford,  Lawrence  P.  Grain  and 
W.  W.  George,  the  sum  of  one  thousand  and  fiftj-four  dollars  and  twenty- 
five  cents,  with  five  per  cent,  interest  thereon,  from  the  2d  day  January, 
1857,  and  the  further  sum  of  seven  hundred  and  seventy-eight  dollars  and 
seventy-five  cents,  with  like  interest,  from  the  day  last  named,  and  the 
further  sum  of  one  hundred  dollars  and  fifteen  cents.  And  it  is  further 
ordered  that  said  defendants  and  appellees  pay  all  costs  of  this  suit  in 
both  Courts. 


No.  84. — ^JONAS  PliATT  V,  JOHN  L.  MaFLES. 

A  receipt  which  acknowledces  payment  in  menljprima/afif.  oTidence  of  payment,  but  ia  not  coneinsive 

proof. 
Where  the  conaideration  of  a  contract  i<i  unlawful  on  its  face,  it  cannot  be  ratified,  bo  as  to  author!  xe 

the  Courta  to  enforce  it.    A  contract  of  sale  is  incomplete  until  the  delivery  of  the  thinfi  sold. 

C.  C.  MHO. 

APPEAL  from  the  District  Court,  Parish  of  Bossier,  WeeniSf  J. 
L,  B.  Waikins,  for  plaintiff.     R.  W,  Tur7ier,  for  defendant. 

HxMAK,  C.  J.  Plaintiff  brought  suit  on  a  written  instrument,  in  the 
following  words,  to  wit: 

''Received  from  Jonas  Piatt,  the  sum  of  twenty-seven  hundred  and 
eighty-seven  dollars  and  twenty  cents,  in  full  payment  of  thirty  bales  of 
cotton,  weighing  13,936  pounds,  at  twenty  cents  per  pound.  I  agree  to 
keep  said  cotton  protected  from  the  weather,  and  to  deliver  the  same  in 
good  order  at  the  Dorchete  landing,  near  the  town  of  Minden,  when 
ordered  so  to  do  by  the  said  Piatt,  all  loss  by  fire  or  capture  at  the  risk 
of  the  purchaser.    This  the  30th  day  of  January,  1864. 

John  L.  Maples,  by  Emma  MAPiiSS." 

Which  he  alleged  to  be  a  written  obligation,  and  asked  for  judgment 
against  defendant  for  thirty  bales  of  cotton,  or  their  value. 

Defendant,  in  answer,  admitted  that  he  executed  the  instrument,  but 
averred  that  he  received  Confederate  treasury  notes  for  the  cotton  men- 
tioned therein. 

Judgment  was  rendered  in  favor  of  defendant  and  against  the  plaintiff 
for  cost  of  suit,  and  the  plaintiff  has  appealed  from  the  judgment. 

On  the  trial  of  the  case  in  the  lower  Court,  defendant  offered  to  prove 
l>y  oral  evidence  that  the  amount  stated  in  the  instrument  to  have  been 
paid,  was  paid  in  Confederate  treasury  notes. 

Plaintiff  objected  to  the  introduction  of  this  evidence,  on  the  ground 
that  parol  evidence  could  not  be  received  to  contradict  the  written 
obligation. 

The  Judge  admitted  the  evidence,  and  the  plaintiff  filed  a  bill  of 
exception  to  its  reception. 

The  instrument  sued  on  is  not  a  contract  of  sale  of  the  cotton,  though 
it  fully  proves  that  a  sale  was  made  of  the  same. 
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It  is  a  receipt  for  money  paid  on  the  cotton  sold,  coupled  with  an  agree- 
ment to  take  care  of  and  deliver  the  cotton. 

It  is  clear  that,  that  part  of  the  instrument,  which  acknowledges  the 
payment  of  money,  may  be  controverted  by  parol  evidence,  as  it  in  no 
manner  contradicts  the  agreement  to  take  care  of  and  deliver  the  cotton. 
A  receipt  which  acknowledges  payment  is  merely  prima  facie  evidence  of 
the  fact  of  payment,  and  is  not  conclusive.  See  Greenleaf  on  Evidence, 
vol.  1,  i  305. 

The  facts  of  the  case  do  not  require  of  us  to  decide,  whether  or  not 
an  acknowledgment  of  payment  in  a  written  contract  of  sale  could  be 
contradicted  by  the  parties  thereto,  with  parol  evidence. 

The  evidence  in  the  case  satisfies  us,  that  by  the  contract  of  sale,  the 
price  fbr  the  sale  of  the  cotton  was  to  be  paid  in  Confederate  treasury 
notes,  issued  by  the  so-called  Confederate  States  of  America,  to  enable 
them  to  carry  on  war  against  the  Government  of  the  United  States,  of 
which  the  parties  to  the  suit  were  citizens. 

The  dealing  in  and  contracting  for  these  notes  gave  credit  and  confi- 
dence to  them,  and  assisted  the  rebels  in  the  war  against  the  government 

The  consideration  of  the  sale  of  the  cotton  was  unlawful.  Such  deal- 
ing had  a  tendency  to  disrupt  the  government,  and  can  have  no  effect 
See  Civil  Code,  1887  and  1889. 

It  is  contended  that  as  the  defendant  delivered  a  part  of  the  cotton,  he 
ratified  the  contract.  Such  contracts  cannot  be  the  foundation  of  a 
natural  obligation,  and  cannot  be  ratified.  See  Civil  Code,  Article 
1751,  1 1. 

They  are  immoral. 

Plaintiff  contends  that  the  instrument  sued  on,  was  an  executed 
contract. 

Under  a  contract  of  sale  the  vendor  is  obliged  to  deliver  the  things 
sold,  and  the  contract  cannot  be  fully  executed  until  the  things  sold  are 
delivered.     See  Civil  Code,  2450. 

Courts  will  not  require  such  a  contract  to  be  enforced,  at  the  suit  of 
one  of  the  parties  thereto,  against  the  other.  Kc  turpi  cmmtt  non  ori/ur 
actio. 

Let  the  plaintiff's  suit  be  dismissed. 


No.  87.— John  H.  Lewis  v.  Henry  Boyce. 

This  cafle  presenis  only  qneiitions  of  fact. 

APPEAL  from  the  District  Court,  Parish  of  Rapides,  Cooley^  J, 
J,   Orsborn,  for  plaintiff.     IT,  A,  Boyce  and  J,  G,  Wliile,  for  defen- 
dant. 

TAiiiAFERRO,  J.  This  suit  is  brought  to  recover  from  the  de^ndant 
twelve  hundred  and  forty  dollars,  with  interest,  claimed  by  plaintiff  to  be 
owing  him  for  overseer's  wages.  He  alleges  that  his  salary,  as  overseer 
of  two  plantations  from  4th  day  of  June,  1864,  to  14th  June,  1865,  amonnts 
to  the  sum  claimed,  at  the  rate  of  one  hundred  dollars  per  month. 
The  answer  denies  the  allegations  of  the  petitioner.     The  defendant 
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Hpecially  avers,  that  his  engagement  with  the  plaintiff,  was  to  paj  him  at 
the  rate  of  eight  hundred  doUars  per  annum,  as  long  as  plaintiff  remained 
with  him  in  that  capacity,  and  that  payment  was  to  be  made  in  Confede- 
rate money.  He  alleges  partial  payments  made  to  the  plaintiff,  and 
claims  the  value  of  a  mule  belonging  to  one  of  the  plantations,  averring 
that  phuntiff  disposed  of  said  mule  on  his  account.  He  states  an  account 
far  exceeding  the  plaintiff's  claim,  and  pleads  it  in  reconvention. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  six  hundred  dollars, 
with  interest,  from  6th  of  October,  1865,  at  five  per  cent,  per  annum, 
until  paid,  subject  to  a  credit  of  eighty-five  dollars.  The  defendant 
has  appealed.  No  contract  is  proved.  Services  in  the  capacity  stated 
are  admitted.  The  value  of  these  services  is  the  only  matter  of  inquiry. 
Several  witnesses  testify  on  the  subject.  A  review  of  the  evidence  induces 
us  to  think  that  it  does  not  justify  so  large  a  sum  as  that  awarded  by  the 
judgment.  A  part  of  the  time  it  is  shown  there  were  but  few  laborers  on 
one  of  the  plantations;  that  the  employe,  a  portion  of  his  time,  seemed 
to  be  doing  but  little.  It  is  shown  by  the  concurrent  testimony  of  all 
the  witnesses,  who  testified  on  the  point,  that  plaintiff  is  only  a  second- 
class  overseer  or  manager  on  plantations;  that  no  cotton  was  cultivated 
on  the  defendant's  premises,  and  that  services  of  the  kind  were  not  worth 
so  much  as  previous  to  the  war.  One  witness  states  that  he  managed  the 
'*  Ulster  "  plantation  (one  of  those  in  charge  of  plaintiff)  at  six  hundred 
dollars  a  year,  before  the  war. 

We  think  the  plaintiff's  services  would  be  well  compensated  by  four 
hundred  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed;  it  is  further  ordered, 
adjudged  and  decreed,  that  the  plaintiff  recover  from  the  defendant  the 
sum  of  four  hundred  dollars,  subject  to  a  credit  of  eighty-five  dollars, 
with  interest,  at  the  rate  of  five  per  cent,  per  annum,  from  the  6th  day  of 
October,  1865,  until  paid,  with  costs  in  both  courts. 


Ad  intonrenor  cannot,  without  the  content  of  tbepUintiff,  snbstitate  himself  in  the  place  and  stead 
of  the  defendant.    C.  P.  3».  39a 

An  intenrenor  stands  in  the  character  of  plaintiff  before  the  Conrt,  a«/o  the  nnittrr  of  the  lUU^  and  the 
object  of  his  demand,  and  is  goTemed  in  his  pleadings  by  the  rules  of  practice  which  apply  to 
plaintiffs  in  principal  demands.    O.  P.  172. 

Where  the  defendant,  in  his  answer,  filed  in  the  canse,  neither  denies  the  legal  right  of  the  plaintiff 
to  recover  nor  the  troth  of  the  allegations  of  the  petition,  they  are  taken  by  the  Court  to  be  con- 
fessed, and  the  plaintiff  is  dispensed  from  the  necessity  of  adducing  proof  in  support:  of  his 
demand. 

An  interrenor  cannot  be  permitted  to  bond  property  in  the  custody  of  the  sheriff  under  a  sequestra- 
tion :  The  right  to  bond  is  only  given  by  law  to  the  parties  to  the  action ;  first,  to  the  defendant : 
and  if  he  neglects  to  exercise  the  privilege  in  ten  days  after  the  seisnre,  then  to  the  plaintiff. 

The  order  to  bond  property  under  sequestration  must  be  rendered  by  the  Judge. 

Clerks  of  Courts  have  no  authority  to  render  such  orders. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Weems,  J. 
T.  T.  A  A,  D.  Land,  for  plaintiffs.     Hicks  eft  Hall,  for  defendants. 
Ilslet,  J.    From  a  judgment  rendered  in  favor  of  the  plaintiffs  for 
the  cotton  claimed  in  their  petition,  the  intervenors,  Griffen  &  Co.,  have 
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appealed,  and  in  this  Court  have  filed  an  assignment  of  errors,  on  which 
they  rely  for  a  reversal  of  the  judgment. 
We  shall  consider  the  errors  assigned  in  the  order  of  assignment: 

1.  That  the  Court  below  erred  in  refusing  to  permit  the  intenrenors  to 
appear  and  plead  as  defendants  in  the  action,  in-  the  place  and  stead  of 
the  defendants,  Phelps  &  Co. 

L  An  intervenor  may  join  either  plaintiff  or  defendant  in  the  principal 
action,  or  he  may  oppose  both  when  his  interest  requires  it,  but  he  can- 
not, without  the  consent  of  the  plaintiff,  substitute  himself  in  the  place 
and  stead  of  the  defendant.  C.  P.  389,  390,  and  amendment.  If  the 
law  were  otherwise,  the  legal  rights  of  a  plaintiff  might  be  entirely  defeated. 
A  demand  in  intervention  is  but  an  accessory  to  a  main  action.  Todd  ▼. 
Spouse,  U  An.  427. 

2.  That  the  Court  erred  in  dismissing  the  petition  of  intervention,  on 
an  exception  filed  by  the  plaintiff. 

n.  The  exception  was  to  the  petition,  on  the  ground  that  it  did  not 
disclose  the  origin  and  nature  of  the  pretended  title  of  the  intenrenors, 
the  name  and  residence  of  the  vendor  of  the  interveners,  nor  the  place, 
price,  or  any  other  circumstance  of  a  contract  of  sale,  or  other  mode  of 
acquiring  title  to  property.  The  plaintiffs,  in  their  exception,  prayed 
the  Court  to  order  the  interveners  to  amend  their  petition,  in  the  partic- 
ulars or  circumstances  mentioned,  and  in  default,  to  dismiss  it,  on  the 
ground  of  vagueness  and  uncertainty  in  its  allegations.  The  Court  sus- 
tained the  exception,  and  granted  leave  to  the  interveners  to  amend  their 
petition,  but  they  refused  to  amend,  and  the  petition  was  dismissed  as 
prayed  for  in  the  exception.  An  intervenor  stands  in  the  character  of 
plaintiff  before  the  Court,  as  to  the  nature  of  his  title,  and  the  object  of  his 
demand,  and  is  governed  in  his  pleadings  by  the  rules  of  practice  which 
apply  to  plaintiffis  in  principal  demands.  C.  P.  172.  Hennen's  Digest, 
Verbo  Pleadings,  v.  (a)  (3.) 

8.  That  the  Cojart  erred  in  rendering  judgment  in  favor  of  plaintiffs, 
upon  the  answers  filed  by  the  defendants,  Phelps  &  Co. 

m.  The  answer  of  the  defendants  was  a  disclaimer  of  any  title  or 
ownership  of  the  cotton  on  their  part,  and  as  a  disclaimer  of  title  and 
ownership  the  answer  neither  denied  nor  put  at  issue  any  of  the  allega- 
tions of  the  plaintiff's  petition. 

The  object  of  pleading  is  to  present  an  issue,  either  of  law  or  of  fact, 
on  which  the  Court  can  pass  a  judgment  between  the  parties  to  the 
suit,  and  when  a  defendant,  in  his  answer,  filed  in  the  cause,  neither 
denies  the  legal  right  of  the  plaintiff  to  recover,  nor  the  truth  of  the 
allegations  of  his  petition,  they  are  taken  by  the  Court  to  be  confessed. 
Nennier  v.  (hist,  5  M.  56.    4  N.  S.  615. 

The  plaintiff,  in  such  a  case,  is  dispensed  from  the  necessity  of  adducing 
or  administering  proof  in  support  of  his  claim  or  demand. 

4.  That  the  Court  erred  in  refusing  to  set  aside  the  judgment,  dismis- 
sing the  petition  of  intervention;  and  also,  in  refusing  to  set  aside  the 
judgment  rendered  in  favor  of  the  plaintiffs,  on  the  answer  filed  by  the 
defendants. 

rV.  For  the  reasons  stated  in  considering  second  and  third  assignments 
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of  errors,  the  Court  below  did  net  err  in  refusiDg  to  disturb  the  judg- 
ment; and 

5.  That  the  Court  erred  in  permitting  the  plaintiffs  to  bond  the  cotton, 
after  the  intervenors  had  obtained  an  order  from  the  clerk  of  the  Court, 
authorizing  them  to  bond  it. 

y.  The  intervenors  had  no  right  to  bond  the  cotton  under  the  proTi- 
sions  of  the  law,  and  in  no  case  could  they  be  permitted  to  do  so  when  in 
the  custody  of  the  sheriff  under  a  sequestration,  in  the  absence  of  a  decree 
or  order  of  the  Judge  rendered  contradictorily  between  the  plaintiffs  and 
the  interrenors. 

The  right  to  bond  property  sequestered,  is  only  given  by  the  law  to 
the  parties  to  the  action;  first,  to  the  defendant;  and,  if  he  neglects  to 
exercise  the  privilege  within  ten  days  after  the  seizure,  then  to  the  plain- 
tiff. C.  P.  279,  and  amendments.  The  order  of  the  clerk,  authorizing 
the  intervenors  to  bond  the  cotton,  was  without  warrant  or  authority  of 
law,  and  was  therefore  without  any  legal  effect,  and  it  was  the  duty  of  the 
District  Judge  to  disregard  the  action  of  the  clerk,  and  to  grant  an  order 
to  bond  in  favor  of  the  plaintiffs,  the  parties  legally  entitled  to  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
lower  Court  be  affirmed,  with  costs. 


No.  105. — Edwabd  Benton  v,  Hope  &  Tally. 

steamboats  and  other  wateroraf  ta.  navigating  the  waters  of  the  United  States,  are  prohibited  bjr 
act  of  Congress  from  transporting  freight  or  paseengers,  without  first  obtaining  the  atuuwiiy 
license  or  inspection  papers  from  the  collector  of  customs.  Contracts  of  insorance  of  affreigbtr 
ment,  made  with  any  steamboat  navigating  any  of  the  waters  of  the  oonptry  in  direct  flolailon  of 
law,  are  noil,  and  cannot  receive  judicial  sanction. 

APPEAL  from  the  District  Court,  Parish  of  Caddo,  Weenis,  J. 
Henderson  dk  Lacey,  for  plaintiff.     Wrighi  <&  Duncan,  for  defendants. 

Talllfebbo,  J.  The  plaintiff,  as  endorsee  of  W.A.  Benton,  brings  this 
suit  against  the  defendants  in  solido,  on  a  promissory  note  drawn  by  them 
for  $509,  and  payable  on  demand  to  W.  A.  Benton  or  order. 

The  defendants  admit  the  signature  of  the  note,  but  aver  that  it  was 
given  to  the  payee  upon  false  and  fraudulent  representations  of  his,  that 

he  was  authorized  by  the Insurance  Company  to  give  or  sign 

blank  policies  of  insurance  on  freights  shipped  on  boats  that  had  failed 
to  obtain  inspection  papers,  and  that  if  loss  had  occurred,  the  insurance 
company  would  not  have  been  responsible. 

It  is  contended  also,  on  the  part  of  the  defendants,  that  the  obligation 
is  one  made  in  violation  of  a  prohibitory  law,  and  null  on  that  account 
The  plaintiff  obtained  judgment,  and  defendants  have  appealed.  It 
appears  that  the  insurance  was  taken  by  defendants  on  cotton  shipped  on 
a  steamboat  called  the  **DiIlard,"  which  had  at  the  time  neither  the 
license  from  the  custom-house  nor  the  certificate  of  inspection,  in  default 
of  which  the  boat  could  not  legally  navigate  the  waters  of  the  United 
States. 
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There  is  no  doubt  tlint  this  boat  had  been  owned  in  whole  or  in  part 
by  defendants  at,  or  at  least  a  short  time  before  the  exccation  of  the  note 
sued  upon,  which  was  given  in  payment  of  the  premium  of  insurance, 
taken  by  them  on  a  load  of  cotton. 

The  act  of  Congress  approved  July,  1838, rigidly  prohibits, 

under  heavy  penalty,  boats  of  the  character  of  the  Dillard  from  trans- 
porting goods,  wares  and  merchandise  or  passengers.  There  is  no  doubt 
that  the  condition  of  the  boat  was  fully  known  to  the  plaintiff  as  well  as 
to  the  payee  of  the  note,  at  the  time  the  contract  was  entered  into. 

We  are  of  opinion  that  contracts  of  insurance  upon  boats  so  rigidly 
prohibited  from  transporting  freight  or  passengers,  made  by  parties  with 
full  knowledge  of  the  prohibition,  become  affected  with  the  nullity 
resulting  from  engagements  entered  into  in  direct  violation  of  law.  The 
taking  risks,  under  insurance  upon  boats  navigating  the  waters  of  the 
country,  in  express  violation  of  law,  is  an  encouragement  to  violate  law ; 
and  contracts  of  that  kind  should  not  receive  the  sanction  of  judicial 
tribunals. 

The  conclusion  wo  have  arrived  at  renders  it  unnecessary  for  us  to  con- 
sider the  several  bills  of  exceptions  we  find  in  the  record. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed;  it  is  further  ordered, 
adjudged  and  decreed,  that  judgment  be  rendered  in  favor  of  defendants, 
the  plaintiff  and  appellee  paying  costs  in  both  courts. 


No.  95. — Alexandbu  Nobton  v.  John  H.  Dawson  and  John  Bog  an. 

Confederate  TroMary  notes  were  iasued  to  aaaist  the  rebellion  spinet  the  Government  of  the  United 

States,  and  the  circulating  them  as  money  was  immoral  and  against  public  policy. 
Parol  evidence  isadmiseible  to  vary  or  contradict  a  written  contract  that  is  reprobated  by  law. 

APPEAL  from  the  District  Court,  Parish  of  Bapides,  Lewis,  J. 
Letcis  <ft  Hunter,  for  plaintiff.     Ri/an  eft  Whiie,  for  defendants. 

Labauvb,  J.  This  suit  is  brought  on  a  promissory  note  for  1^1,000,  the 
consideration  of  which  is  proved  to  be  treasury  notes  of  the  so-called 
Confederate  States. 

Judgment  was  rendered  in  favor  of  plaintiff  for  9500  in  gold,  and  the 
defendants  appealed. 

Parol  evidence  was  properly  admitted,  to  prove  the  consideration  of 
the  note,  although  excepted  to,  and  to  show  that  it  was  Confederate 
money.  This  kind  of  currency  was  created  to  assist  the  rebellion  against 
the  Government,  and  the  giving  circulation  to  it  was  immoral  and  against 
public  policy,  and  it  is  well  settled  that  in  immoral  and  reprobated  con- 
tracts, parol  evidence  is  admitted  to  vary  and  contradict  written  contracts. 
We  cannot  enforce  this  obligation,  according  to  many  decisions  of  this 
Court.    5  R.  101.     1  A.  192.     10  A.  199.     12  A.  154. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and  the  suit 
dismissed  at  the  costs  of  the  plaintiffs,  in  both  courts. 
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No.  106.— J.  J.  Hope  v.  J.  W.  Howard. 

Oompenaation  takes  place  where  the  demand  of  plaintiff  and  defendant  are  equally  Hqnidated. 

o.o.a2C5.  0.  p.aaa. 

Where  the  law  authorizes  the  plea  in  compensation  to  be  made,  evidence  is  admissible  to  establish 
the  demand. 

APPEAL  from  the  District  Court,  Parisli  of  Caddo,  Weems,  J. 
•7.  W.  Duncan^  for  plaintiff.     Land  &  Land,  for  defendant. 

Hthan,  C.  J.  Plaintiff  sued  defendant  to  recover  of  him  $600  for  rent 
of  land. 

The  contract  sued  on  by  plaintiff  was,  that  defendant  should  enjoy  for 
one  year  certain  landed  properly  belonging  to  plaintiff,  and  that  he  should 
pay  plaintiff  for  its  enjoyment  3600,  less  the  value  of  improvements  that 
he  should  put  on  the  land. 

Defendant,  in  his  answer,  pleaded  in  reconvention  and  compensation, 
the  value  of  the  improvements  put  by  him  on  the  land,  and  also  the  price 
of  some  cord-wood  sold  by  him  to  plaintiff. 

The  Judge  rendered  judgment,  allowing  to  plaintiff  his  claim  of  six 
hundred  dollars  against  defendant,  and  to  defendant,  on  his  plea  in  recon- 
vention and  compensation,  the  value  of  the  improvements  put  by  him  on 
the  land  let,  and  the  price  of  the  wood  sold  by  him  to  plaintiff. 

From  the  judgment  plaintiff  has  appealed. 

Plaintiff  relies  on  one  ground  only  for  the  reversal  of  the  judgment. 

The  ground  is,  that  the  District  Judge  erred,  in  receiving  evidence  on  the 
plea  of  reconvention  and  compensation,  set  up  by  defendant  for  the 
price  of  the  cord-wood  sold  by  him  to  plaintiff. 

Plaintiff  filed  a  bill  of  exception  to  the  admission  of  the  evidence,  and 
the  objections  in  the  biU  are,  that  his  claim  was  a  liquidated  one,  having 
been  liquidated  by  the  acknowledgment  of  the  defendant,  in  his  answer, 
and  that  an  unliquidated  claim,  as  was  defendant's  for  the  sale  of  the 
wood  to  plaintiff,  could  not  be  pleaded  in  compensation  against  it,  nor 
could  defendant's  claim  be  pleaded  in  reconvention,  because  it  was  not 
connected  with  his,  plaintiff's  claim  for  rent,  and  because  both  parties 
were  residents  of  the  same  parish. 

The  reason  of  the  Judge  for  admitting  the  evidence  is  embodied  in  the 
bill  of  exception;  and  is,  that  the  demand  for  the  price  of  the  wood  claimed 
by  defendant  was  liquidated,  as  to  the  price  to  be  paid,  and  as  much  so 
as  plaintiff's  demand  for  rent,  and  that  the  answer  of  defendant  does  not 
admit  any  certain  sum  to  be  due  to  plaintiff. 

The  defendant  had  no  right  to  set  up  the  plea  in  reconvention,  as  both 
plaintiff  and  defendant  reside  in  the  same  parish,  and  as  the  claims  were 
not  connected  with  each  other.  On  that  plea  defendant  had  no  right  to 
introduce  evidence.  See  Code  of  Practice,  Art.  375,  and  apiendment  to 
the  article. 

The  indebtedness  of  plaintiff  to  defendant  for  the  wood  was  under  an 
agreement  at  a  fixed  price,  for  the  cords  which  defendant  might  deliver 
to  plaintiff,  but  there  had  been  no  settlement  or  adjustment  as  to  the 
59 
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number  of  cords  delivered  by  defendant,  conseqaently,  like  the  claim 
for  rent  by  plaintiff,  the  amonnt  due  to  defendant  for  wood  was  not 
liquidated. 

The  evidence  shows  that  the  claim  of  the  plaintiff  for  rent  and  the 
claim  of  defendant  for  the  price  of  the  wood  were  equally  liquidated, 
and  the  plea  of  defendant  in  compensation  for  the  price  of  the  wood  was 
authorized  by  the  law.  See  Civil  Code,  Art  2205 ;  Code  of  Practice, 
Art.  368. 

It  is  not  seriously  contended  by  plaintiff  that  the  claim  for  the  price  of 
the  wood  by  defendant,  was  not  as  liquidated  as  bis,  plaintiff's  claim  for 
rent,  before  defendant  filed  his  answer,  but  he  contends  that  the  effect  of 
defendant's  plea  of  compensation,  in  his  answer,  acknowledged  his, 
plaintiff's  claim  to  be  due,  and  fully  liquidated  it,  while  defendant's  claim 
remained  unacknowledged  and  unliquidated. 

The  plea  of  compensation  may  have  had  the  effect  plaintiff  contends 
for,  but  the  law  authorized  the  defendant  to  make  the  plea  in  that  man- 
ner, and,  consequently,  gave  him  the  right  to  introduce  evidence  to  estab- 
lish his  plea. 

The  strange  position  is  assumed  by  the  plaintiff,  that  the  adoption  by 
the  defendant  of  a  plea  in  his  defence  allowed  by  law  to  secure  his  rights, 
has  caused  him  to  lose  his  rights. 

Let  the  judgment  of  the  District  Court  be  affirmed,  with  costs. 


No.  27.— Tatlob,  Knapp  &  Co.  v.  W.  T.  Hancock  &  Co. 

All  writs  of  Jleri  ratios  iosned  from  any  of  the  Oourts  of  thiv  State,  mnrt  be  made  retamable  into  Coort 

by  the  olerk  thereof,  in  oot  less  than  thlrtcr  nor  more  than  seTentgr  dajs  from  the  date  of  isme. 

Revlaed  SUtntes,  pacefltt. 
Where  the  sheriif  omits  to  return  iheyCcri/aWoN.  within  the  time  fixed  by  law,  without  showing  the 

consent  of  the  party  in  whose  favor  it  issued,  he  beoomes,  personally,  liable  for  the  debt,  which 

may  be  reoovered  on  mle  after  ten  days'  notice. 
The  fact  that  the  defendant  in  execution  is  insolvent,  does  not  excuse  the  sheriff  from  caUinic  on  the 

plaintiff  to  point  out  property.  He  might  be  insolvent,  and  still  have  property  liable  to  aeizara. 
Where  the  liability  of  the  sheriff  is  prima  /arte  shown  by  the  retam,  it  is  inoumbent  on  him  to  show  a 

legal  excuse  for  his  neglect 

APPEAL  from  the  District  Court,  Parish  of  Bossier,  Weems,  J. 
A,  B,  Levisee,  for  plaintifljs.     L,  B.  Watkins  and  J,  B.  Griffin^  for 
defendant. 

Labavve,  J.  On  the  15th  of  September,  1858,  the  plaintiffs  obtained 
judgment  against  the  defendants,  W.  T.  Hancock  &  Co.,  forS631  78, 
with  eight  per  cent,  per  annum,  from  the  30th  of  March,  1858,  which,  on 
appeal,  was  affirmed  by  this  Court.  On  the  20th  of  August,  1859,  a/ert 
facias  was  issued,  and  put  in  the  hands  of  the  sheriff,  who,  through  his 
deputy,  made  the  following  return  upon  it: 

''  I  certify  that  I  received  this  writ  on  or  about  the  20th  of  August, 
1859,  and  the  defendants,  having  no  property  out  of  which  I  could  cause 
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to  be  made  the  amount  of  money  in  this  suit;  and  the  plaintiffs  and  their 
attorneys,  failing  to  show  or  point  out  property,  I  hereby  return  this 
writ  of  fieri  facias  not  satisfied,  the  reiurn-day  having  long  since  expired. 
(Signed)  **  0.  0.  Nowbll,  Deputy  Sheriff." 

"Filed  January  17th,  1860." 

On  the  20th  of  May,  1861,  plaintiffs  took  a  rule  on  Austin  Miller,  ad- 
ministrator of  the  succession  of  L.  F.  Steele,  the  sheriff,  then  deceased, 
to  show  cause  why  the  said  succession  should  not  pay  said  judgment, 
because  of  the  neglect  of  said  sheriff,  to  return  the  said  writ  of  fieri 
facias  within  the  legal  delay. 

On  the  22d  of  March,  1862^  plaintiffs  amended  their  rule,  and  extended 
it  to  Robert  T.  Stinson  and  Austin  Martin,  as  sureties  of  said  sheriff. 

Austin  Miller,  having  died,  the  rule  was  revived  against  Mattie  Steele, 
surviving  widow  of  Steele,  and  administratrix  of  his  succession. 

The  principal  defence  is,  that  the  defendants  in  execution  were  noto- 
riously insolvent  at  the  date  of  the  issuance  of  said  fi^n  i  facias,  to  the 
knowledge  of  plaintiffs'  counsel,  etc. 

Judgment  was  rendered  against  plaintiffs,  and  they  appealed. 

This  case  must  be  tested  under  the  following  statute: 

'^  That  aU  writs  oi  fieri  facias,  issued  by  the  clerks  of  the  several  Courts 
throughout  this  State,  shall  be  made  returnable  by  them  in  not  less  than 
thirty  days  nor  more  than  seventy  days.  It  shall  be  the  duty  of  each  of 
the  sheriffs  of  the  different  parishes  in  this  State,  to  return  all  writs 
directed  to  them,  into  the  clerk's  ofice  from  which  they  issued,  on  or 
before  the  return-day  mentioned  therein,  and  also  to  pay  over  any  moneys 
received  thereon  to  the  party  entitled  to  the  same,  or  their  attorneys; 
and  in  default  of  any  of  the  duties  imposed  on  him  in  this  section,  he 
shaU  become  liable  to  the  party  entitled  to  the  benefit  of  the  writ  for  the 
full  amount  specified  therein,  which  shall  be  recovered,  on  motion,  before 
the  District  Court  in  the  parish  in  which  said  sheriff  resides,  after  ten 
.  days'  notice. "    Bevised  Statutes,  p.  527,  {  2. 

The  sherifTs  return  does  not  show  that  he  ever  called,  either  on  the 
defendants  in  execution  or  on  the  plaintiffs,  to  point  out  property  as 
indicated  in  Arts.  726  and  727  of  the  Code  of  Practice.  The  sheriff,  on 
the  face  of  his  return,  shows  his  responsibility  under  the  law;  although, 
the  defendants  in  execution  were  insolvent,  this  did  not  dispense  the 
sheriff  from  calling  on  the  plaintiffs  to  show  property;  the  judgment 
debtors  might  have  been  insolvent,  and  yet  have  had  property  which 
could  be  seized  and  sold  to  satisfy  the  execution.  The  seizure  of  pro- 
perty gives  a  privilege  to  the  seizing  creditor. 

The  liabiliiy  of  the  sheriff,  being  prima  facie  estabhshed  on  the  face 
of  his  return,  it  was  incumbent  on  him,  in  order  to  avoid  responsibility 
for  the  amount  of  the  writ,  to  show  a  legal  excuse,  and  the  plaintiffs  were 
not  bound  to  prove  that  they  had  been  damaged,  notwithstanding  the 
insolvency  of  the  defendants  in  execution. 

We  are  of  opinion  that  the  sheriff  made  himself  liable,  and  that  the 
defendants  in  the  rule  have  failed  to  show  a  legal  excuse.  11  An.  273. 
12  An.  419.    18  An.  158,  329. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled  and  avoided;  it  is  further  ordered  and  decreed,  that 
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the  rule  be  made  absolute,  aud  that  the  defendants  in  the  rule  paj  in 
solido  to  the  plaintiffs,  Taylor,  Knapp  &  Co.,  the  sum  of  six  hundred  and 
thirty-one  dollars  and  seventy-eight  cents,  with  interest  at  eight  percent 
per  annum,  from  the  30th  of  March,  1858,  till  paid,  and  costs  of  suit  in 
both  courts. 


No.  111.— Levy  &  Dieteb  v,  M.  Ba£r. 

1»   468 

50    108  Defendant  execated  two  promissory  notes  for  $4,000  each,  dated  February  1800.  secured  by  special 

^^^~'  morigtige  on  real  estate  in  Shreveport;  W  A.  Violett  A  Co..  of  New  Orleans,  afterwards  became 

the  holders  of  these  notes.  In  the  month  of  Deoember.  186S,  defendant  drew  two  drafts,  for  Um 
amoi  nt  of  the  Iwo  notes  and  intcrtbt,  in  favor  of  W.  A  Violett  ±  Co.,  on  Messrs.  Levy  A  Dieter, 
with  8tipuUtion  in  the  drafts,  that  on  payment  they  would  become  subroRated  to  all  the  rights  and 
prirtlefres  of  W.  A.  Violett  A  Co..  to  the  two  mortgage  notes  held  by  them.  The  drafu  wwe 
accepted  and  raid  at  the  time  fixed.  18th  of  March,  1606,  and  the  mortgai^  notes  delivered  to 
them:  ITcld—Thht,  by  the  holders  of  the  notes.  W.  A.  Violett  &  Co.,  endorsing  on  the  back 
"received  payment  as  stated,"  they  adopted  all  the  conditions  in  the  drafts,  as  much  as  if  they  had 
repeated  the  expression  of  subrogation  in  the  receipt,  and  that  a  complete  subrogation  took  plaee 
at  the  time  of  payment. 
Damages  cannot  be  allowed  defendant,  as  attorney's  fees,  where  the  judgment  is  in  favor  of  plaintiif 

APPEAL  from  the  District  Court,  Parish  of  Caddo,    Weems,  J. 
luaud  &  Lfmd,  for  plaintiffs.     Loonei/  dk  Wells,  for  defendant. 
Labauve,  J.     On  the  15th  of  February,  1860,  the  defendant  executed 
his  two  promissory  notes  in  favor  of  Autrer,  Harrison  &  Co.,  each  for 
84,000,  with  eight  per  cent,  interest,  from  maturity,  payable,  respectively, 
eleven  and  thirteen  months  after  date,  and  secured  by  a  mortgage  on  cer- 
tain property  in  Shreveport,  Louisiana,  with  a  stipulation  in  the  act  of 
mortgage,  that  the  debtor  should  pay  three  per  cent,  as  attorney's  fees  in 
case  executory  proceedings  should  be  resorted  to  for  payment.     The  . 
notes  were  endorsed  in  blank  by  the  payees,  one  to  Violett  &  Co.,  and 
the  other,  to  the  Union  Bank ;  Violett,  afterwords  became  holder  of  both 
notes. 

On  the  4th  December,  18C5,  M.  Baer,  the  maker,  drew  a  di-aft  for  each 
of  said  notes,  in  favor  of  said  Violett  &  Co.,  the  holders,  on  the  plain- 
tiffs Levy  &  Dieter;  both  drafts  being  of  the  same  tenor,  accept  as  to 
amount  and  time  of  payment,  as  follows: 

•*  ^3.497  95.  New  Obleans,  Dec.  4th,  1865. 

On  or  before  the  18th  day  of  March  next,  fixed,  pay  to  the  orderof  Messn. 
W.  A.  Violett  &  Co.,  five  thousand  four  hundred  and  ninety-seven  dol- 
lars, and  ninety-five  cents,  which  will  subrogate  you  to  all  the  rights  and 
privileges  of  the  said  W.  A.  Violett  &  Co.,  in  and  to  a  certain  mortgage 
note  drawn  by  me,  for  four  thousand  dollars,  with  eight  per  cent,  per 
annum  interest,  from  maturity  until  paid,  bearing  date.  New  Orleans, 
15th  February,  1860,  and  payable  thirteen  months  thereafter,  which  they 
now  hold,  and  which  will  be  surrendered  to  you  at  the  time  of  the  above 
payment.  It  is  distinctly  understood  that  the  above  arrangement  is  not 
made  in  novation  of  the  last-described  paper,  but  it  is  to  remain  in  full 
force  until  paid  off  by  me,  whether  it  be  held  by  the  said  W.   A.  Violett 
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&  Co.,  in  default  of  payment  of  the  above  amount  or  transferred  by  them, 
to  the  acceptors  of  this  instrument,  in  consideration  of  payment  of  the 
same." 

(Signed)  "M.  Bajk." 

**To  Messrs.  Levy  &  Dieter,  New  Orleans." 

Both  of  said  drafts  were  paid  by  the  drawers  to  the  payees,  and  a  receipt 
of  the  following  tenor,  is  entered  on  the  back  of  each  of  them,  as  follows: 

**  Received  payment  of  Messrs.  Levy  &  Dieter,  January  18th,  1866." 
(Signed)  **  W.  A.  Violett  &  Co," 

The  two  mortgage  notes  were  delivered  to  the  plaintiffs  and  exceptors, 
at  the  time  of  payment. 

The  plaintiffs  in  injunction,  then  sued  out  an  order  of  seizure  and 
sale,  which  was  granted  on  the  grounds: 

That  he  never  made  in  favor  of  Levy  &  Dieter  any  act  of  mortgage 
whatever,  and  that  said  Levy  &  Dieter  have  no  mortgage  enabling  them 
legally  to  procure  and  execute  executory  process  of  said  Court,  they  hav- 
ing no  mortgage  in  their  favor,  and  no  authentic  evidence  that  they  are 
the  owners  of  any  such  mortgage;  that  the  granting  of  three  percent,  for 
attorney's  fees,  is  illegal,  etc.  He  claims  damages  for  attorney's  fees, 
and  also  general  damages. 

The  executory  proceedings  were  changed  into  the  via  ordinaria, . 

The  District  Court  gave  judgment  in  favor  of  plaintiffs,  for  the  amount 
of  the  notes  and  interest,  and  recognized  the  special  mortgage  to  secure 
the  payment  of  said  debt,  interest  and  costs,  including  three  per  cent,  for 
attorney's  fees.  The  Court  also  gave  judgment  in  favor  of  defendant 
against  plaintiffs,  for  8500,  as  damages  for  attorney's  fees.  The  defend- 
ant appealed. 

The  plaintiffs  have  asked  in  this  Court  that  the  judgment  be  amended, 
by  rejecting  that  part  of  the  clause  allowing  ^500  to  the  defendant. 

The  main  question  presented  is,  whether  or  not,  the  plaintiffs,  on  pay- 
ing the  said  drafts  were  subrogated  to  the  creditor's  mortgage  sficuring 
the  payment  of  said  notes,  as  required  by  Art.  2156,  No.  1,  Civil  Code, 
reading  thus: 

•*  When  the  creditor,  receiving  his  payment  from  a  third  person  subro- 
gates him  in  his  rights,  actions,  privileges  and  mortgages  against  the 
debtor,  this  subrogation  must  be  expressed  nnd  made  at  the  same  time 
as  the  payment." 

It  is  contended  by  defendants'  counsel,  that  there  is  no  express  subro- 
gation,  and  that  the  receipt  goes  no  further  than  to  acknowledge  that  the 
drafts  have  been  paid. 

The  parties  to  these  drafts  are  M.  Baer,  the  drawer,  W.  A.  Yiolett  & 
Co.,  the  payees  and  holders,  and  Levy  &  Dieter,  the  acceptors. 

We  view  and  consider  these  drafts  as  agreements  entered  into  by  all 
these  parties,  stipulating  that  on  payment  of  said  drafts,  the  plaintiffs 
and  acceptors  were  to  be  subrogated  to  the  rights  and  mortgage  existing 
in  favor  of  the  payees  and  holders  of  the  mortgage  notes,  who,  by 
receiving  payment  as  stated  on  the  back  of  said  drafts,  adopted  virtually 
all  the  clauses  and  conditions  stipulated  in  the  said  drafts,  as  much  so  as 
if  they  had  repeated  the  expression  of  subrogation  in  the  receipt.  The 
subrogation  was  conditioned  upon  the  payment  of  the  drafts,  and,  there- 
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fore,  took  place  by  and  at  the  time  of  payment.  The  evidence  shoirB 
that  the  notes  were  delivered  to  the  plaintiffs.  We  are  of  opinion  that 
the  article  of  the  Code  was  complied  with,  and  that  the  plaintifis  were 
duly  subrogated. 

As  to  the  allowance  of  8500  in  favor  of  defendants  as  damages  for 
attorney's  fees,  we  know  of  no  law  authorizing  it,  and  the  judgment 
must  be  amended  in  that  respect;  otherwise,  we  are  of  opinion  that  the 
judgment  is  correct. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  so  amended  as  to  strike  out  that  part  of  the  decree 
allowing  the  defendant  $500  as  damages  for  attorney's  fees;  and  it  is 
further  ordered,  that  the  judgment  as  amended  be  affirmed,  at  the  costs 
of  the  appellant,  M.  Bacr. 


No.  88. — R.  C.  Htnson  v,  Thomas  J.  Texada. 

The  answrna  of  defeodani  to  interrogatories  propounded  by  plaintiff,  can  only  be  destroyed  fay  the 
oath  of  two  witneBBea,or  one  witneas  corroborated  by  strong  circumstantial  OTidenoe,  or  fay  written 
proof.    O.  P..  Art.  S64. 

A  PPEAL  from  the  District  Court,  Parish  of  Bapides,  Cooley^  J, 
A    Lewis  <fc  Hunter,  for  plaintiff.     I^t/an  <fc  Wkile^  for  defendant 

Labauye,  J.  The  plaintiff,  as  transferree  of  Rhorer  &  Znnts,  daims  of 
the  defendant  the  sum  of  $1,258  12,  with  interest.  The  defendant 
pleaded  the  general  issue  and  prescription  of  three  years.  This  suit  is 
brought  on  an  open  account  for  plantation  supplies,  moneys,  etc,  com- 
mencing on  the  27th  February,  1861,  and  ending  24th  February,  1862. 

Judgment  was  rendered  in  favor  of  plaintiff,  and  the  defendant  appealed. 

The  plaintiff  propounded  the  following  interrogatories  to  the  defendant: 

1.  Did  you  order  and  receive  any  of  the  articles  mentioned  in  the 
acceunt  upon  which  suit  is  brought  ? 

2.  Examine  the  account  herewith  filed,  and  state  whether  the  items  ore 
correctly  charged,  and  if  not,  which  are  correct  and  which  are  incorrect 

1st  Int.  Answer. — During  the  year  1861,  I  remember  to  have  had  no 
dealings  with  Rhorer  &  Zunts  that  were  not  settled  by  draft  or  note,  and 
feel  certain,  from  examination  of  memorandum  in  my  possession,  that  I 
owe  them  nothing  on  an  open  account.  I  did  order  supplies  for  my 
plantation  during  that  year,  but  they  failed  to  furnish  them;  I  was  com- 
pelled to  obtain  them  elsewhere,  consequently  I  do  not  think  that  I 
received  any  of  the  articles  charged  in  the  account 

2d  Int  Answer. — ^My  first  answer  is  responsive  to  this  question;  I  am 
satisfied  that  none  of  the  items  are  correctly  charged  as  being  due  ;  one 
item  of  insurance  on  sugar-house,  and  another,  on  gin-house,  are  cet- 
tainly  incorrect;  and  so  I  regard  each  and  every  one." 

It  is  clear  that  these  answers  negative  the  indebtedness  of  the  defendant 
upon  the  account  sued  on. 

The  plaintiff  has  introduced  letters  of  the  defendant,  to  show  that  he 
had  requested  Rhorer  &  Zunts  to  send  him  articles  charged  in  the  account; 
such  letters,  although  asking  for  the  articles,  do  not  prove  that  the 
demand  was  complied  with,  and  do  not  contradict  the  answers  of  the 
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defendant.  This  is  all  the  testimony  in  support  of  the  account.  The 
answers  of  the  defendant  cannot  be  destroyed,  except  by  the  oath  of  two 
witnesses,  or  of  one  single  witness,  corroborated  by  strong  circumstantial 
eyidence,  or  by  written  proof.  C.  P.  Art.  354.  Besides,  we  have  been 
unable  to  iind  in  the  record  a  transfer  by  Bhorer  &  Zunts  to  the  plaintiff. 

We  are  of  opinion  that  plaintiff  has  failed  to  make  out  his  case. 

The  defendant  has  not  called  our  attention  to  the  plea  of  prescription; 
we  have,  therefore,  not  thought  necessary  to  pass  upon  it. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  avoided;  it  is  further  ordered  and  decreed,  that  plaintiff's 
demand  be  dismissed  as  in  a  case  of  nonsuit,  and  that  he  pay  costs  in 
both  courts. 


No.  102. — B.  McFeeley  v.  John  Osbobn  et  al. 

The  act  of  the  LefrixlatQre,  approved  Febraary  28th,  1886,  presoribins  the  mode  by  which  the  records 
of  the  parish  of  Rapides,  destroyed  by  fire  in  the  year  1864.  may  be  reinstated,  does  not  permit  the 
qaestion  of  the  invalidity  of  a  judgment,  the  record  of  which  has  been  destroyed,  to  be  inquired 
into,  in  the  snit  for  Its  restoration. 

Only  the  qaestion  of  fact,  as  to  the  existence  of  snch  jodnrment  and  its  deetmction,  can  be  made  the 
snbjoot  of  examination  in  snch  suits.    Session  Acts,  1866,  page  79. 

APPEAL  from  the  District  Court,  Pai*ish  of  Rapides,  Lewis,  J. 
Lewis  d  Hunter,  for  plaintiff.     J,  Orsborn,  for  defendants. 

Tatjafebro,  J.  The  defendants  appeal  from  a  judgment  rendered  by 
the  District  Court,  decreeing  the  restoration  of  a  judgment  alleged  to 
have  been  obtained  against  them  by  the  plaintiff  at  the  October  term 
of  the  Court,  either  in  the  year  1861  or  the  year  1862.  The  proceeding 
is  taken  in  this  case  under  an  act  of  the  Legislature,  approved  February 
28th,  1866,  prescribing  the  mode  by  which  the  records  of  the  parish  of 
Bapides,  destroyed  by  fire  in  1864,  may  be  reinstated.  The  defendants 
answer  the  plaintiff^s  petition,  by  admitting  that  a  judgment  as  set  forth 
by  the  plaintiff  was  rendered  against  them  at  the  October  term,  1862,  of 
the  District  Court  of  the  Ninth  Judicial  District,  but  aver  the  invalidity 
and  nullity  of  the  judgment  on  several  grounds. 

We  think  the  declaration,  in  the  plaintiffs  petition,  supported  by  his 
affidavit,  that  such  a  judgment  existed,  and  that  it  was  destroyed  by  fire, 
coupled  with  the  admission  of  the  defendants,  fully  authorized  the  judg- 
ment of  the  Court.  The  act  of  the  Legislature  referred  to,  expressly 
limited  the  defendants  to  the  simple  issue  of  the  previous  existence  or 
non-existence  of  the  alleged  judgment,  and  it  was  not  admissible  for 
them,  in  this  case,  to  raise  the  question  of  its  validity.  The  testimony 
shows  that  a  District  Court  was  held  in  the  parish  of  Eapides,  in  the  years 
1861  and  1862,  at  the  October  term.  The  allegation  of  the  plaintiff,  nn- 
der  oath,  is,  that  the  judgment  was  rendered  at  either  the  October  term, 
1861  or  1862.  The  decree  of  the  Court  establishes  that  the  judgment 
was  rendered  in  1861. 

We  see  no  objection  to  the  judgment  appealed  from  on  this  account, 
especially  as  the  allegation  of  defendants,  that  the  time  of  the  rendition 
of  the  judgment  sought  to  be  restored,  was  October,  1862,  is  not  sup- 
ported by  oath. 
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There  is  no  force  in  the  exception,  that  the  case  was  not  decided  in 
open  Conrt. 

The  act  of  the  Legislature,  on  the  subject,  expressly  authorizes  the 
Judge  to  decide  such  cases  in  Chambers. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
District  Court  be  affirmed,  with  costs  iti  both  courts. 


No.  49. — John  Booan,  Administrator,  t?.  William  S.  &  Mebedith  Calhoun. 

Parol  evidence  Is  inadmissible  to  change  the  parties  to  a  written  tiistruiaent»  by  sbowinjc  that  the 
party  who  signed  the  note  did  so  as  the  agent  and  sarety  for  another,  whose  name  does  not  appear 
on  the  note. 

A  promissory  note,  payable  on  time  with  interest,  bears  interest  from  date. 

APPEAL  from  the  District  Court,  Parish  of  Bapides,  Lewis,  J. 
M.    Ryan  and  H.   S.   Losee,   for  plaintiff.      T.    C.   Manning,   for 
defendant. 

Labaute,  J.  The  petition  alleges  that  William  Smith  Calhoun  and  his 
father,  Meredith  Calhoun,  are  indebted  in  solido  to  the  plaintiff,  in  the 
sum  of  83,302  50,  upon  a  note  of  the  following  tenor: 

*' Alexandria,  La.,  January  17th,  18G1. 

$8,302  50.  In  twelve  months,  I  promise  to  pay  to  the  order  of  John 
Bogan,  Sr.,  the  sum  of  eight  thousand  three  hundred  and  two  dollars 
and  fifty  cents,  for  value  received,  bearing  eight  per  cent,  per  annum 
interest."  (Signed)  "William  Smith  CaiiHoun." 

Judgment  was  rendered  against  William  Smith  Calhoun  alone  in  favor 
of  plaintiff,  and  agdinst  plaintiff  in  favor  of  Meredith  Calhoun,  as  in  a 
case  of  nonsuit.    The  plaintiff  appealed. 

The  case  was  taken  up  on  a  default,  defendant  having  failed  to  answer. 

On  trial  plaintiff  offered  to  prove,  by  competent  witnesses,  that  Mere- 
dith Calhoun  was  really  the  borrower  of  the  money,  and  that  William  S. 
Calhoun  acted  as  his  agent  as  well  as  surety.  The  Court  ex  propria  moiu 
refused  to  admit  the  testimony,  on  the  grounds  that  the  note  is  not  signed 
by  Calhoun,  as  an  agent,  etc. 

W^are  clearly  of  opinion  that  the  Court  did  not  err.  Had  the  evidence 
offered  been  received,  it  would  have  changed  and  disnatured  the  note 
sued  upon  by  parol  evidence  (C.  C,  Art.  2256)  so  much  so  that  the  maker, 
who  is  a  simple  debtor  on  the  face  of  the  note,  would  have  been  changed 
into  a  surety  and  agent,  and  another  debtor  substituted  in  his  stead;  the 
defendants  having  made  default,  the  Court  was  bound  to  receive  only 
legal  testimony.     10  A.  76G. 

William  S.  Calhoun,  the  appellee,  prays  that  the  judgment  be  amended 
by  allowing  interest  only  from  the  time  the  note  became  due.  It  has 
been  decided  by  this  Court,  that  a  note  payable  on  time,  with  interest, 
bears  interest  from  date,  because  the  stipulation  of  interest  is  not  made 
in  default  of  payment;  it  is  presumed  that  the  maker  intended  to  pay  the 
note  when  due;  and  had  ho  done  so,  could  he  have  said:  I  owe  but  the 
principal  ?    We  think  not. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  and  that  the  plaintiff  and  appellant  pay  costs  of  appeaL 
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Hon.  J.  H.  Ilbubt,  f   ,       .^    x  ^. 

Hon.  R.  K.  HowEU^       (  ^ssocuOe  Justices. 

Hon.  J.  G.  Tauafebbo.  j 


Ko.  1039.— Mbs.  Maby  Luzekbebo  v.  A.  P.  Cuevelanb. 

Whare  the  holder  of  *  vtomlmarj  note  p«nniU  *  pagrment  to  be  endorsed  on  the  note  in  Confederate 
treasary  notea,  ion  wOow/vl  Uwe)  Ootirta  will  not  interfere,  but  will  leare  the  parties  where 
their  oondoot  has  |>Iaoed  them. 

APPEAL  from  the  EifUi  Distziot  Court  of  New  Orleans,  Leaumont,  J. 
Qeo.  L,  Bright,  for  plaintifT  and  appellee.    Lacei/  S  Marks,  for 
defendant  and  appellant. 

IiiSLEY,  J.  This  is  an  action  to  recover  the  stun  of  four  thousand  seven 
hundred  and  Jive  doBars  and  seven  cents  and  interest  in  current  notes,  the 
amount  of  a  promissory  note,  drawn  by  the  defendant  to  the  order  of  the 
plaintifl. 

The  def endanty  for  answer,  says  that  the  note  was  given  to  the  plaintiff 
for  and  in  consideration,  and  to  cover  an  equal  amount  of  Confederate 
60 
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bills  belonging  to  the  said  plaintiff,  and  which  she  tamed  oyer  to  him* 
and  that  there  was  no  other  coasideration  fpr  the  said  note. 

This  defence  is  not  sustained,  for/  in  her  answem  to  intenogatoriea  on 
facts  and  articles  the  plaintiff,  in  substance,  says,  that  the  defendant  held 
for  her  two  notes,  each  for  five  thousand  dollars,  which  he  caused  to  be 
discounted,  but  that  she  neTer  authorlaed  lihe  defendant  to'reeeiTe  as  the 
proceeds  thereof  Confederate  money,  nor  did  she  know  that  he  had 
received  such  money.  That  the. amount  of  the  note  sued  on,  resulting 
from  the  proceeds  of  said  discounted  notes,  were  in  his  hands  nnaocountod 
for,  and  that  she  permitted  him  to  use  it,  taking  for  it  the  defendant's  nota 

From  this  statement  of  the  transaction^  it  is  p^^otly  immaterial  what 
the  defendant  received  as  the  proceeds  of  the  two  notes,  each  for  $6,000. 
If  he  took  Confederate  money  for  them,  and  returned  a  part  of  it  as  the 
consideration  of  the  note  now  in  suit,  he  has  no  cause  for  complaint,  as 
he  was  bound  to  account  for  the  amount  of  the  discounted  notee  in  our* 
rent  funds,  and  he  cannot  maintain  against  the  plaintiff  the  defence  he 
now  seeks  to  set  up. 

There  is  a  credit  on  the  note  of  two  thousand  dollars,  endorsed  on  the 
note  on  the  23d  November,  1868,  in  Confederate  notes;  and  the  plaintiilt 
in  her  answer,  says  that  she  did  not  take  these  notee  as  an  equivalent 
for  that  amount  in  currency  of  the  city  of  New  Orleans,  which  was  worth 
at  the  time  ten  times  more  than  Coinf^erate  notes.  Be  this  as  it  may, 
the  plaintiff  permitted  a  payment  of  two  thousand  dollars  to  be  endorsed 
on  the  note,  and  this  Court  wiU  not  inq^iire  into  a  transaction  in  regard 
to  Confederate  notes— an  unlawful  issue,  in  which,  she  admits,  she  freely 
entered  and  voluntarily  partipipated.  In  such  cases.  Courts  leave  parties 
where  their  own  conduct  has  placed  them. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
reversed,  cancelled  and  annulled;  and  it  is  ordered,  adjudged  and  decreed 
that  judgment  be  and  it  is  hereby  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant,  for  the  sum  of  four  thousand  seven  hundred  and 
five  dollars  and  seven  cents,  with  interest,  at  the  rate  of  five  per  cent  per 
annum,  from  the  eleventh  of  May,  1868,  the  said  amount  to  be  credited 
with  two  thousand  dollars,  endorsed  on  the  note  as  paid  on  the  23d 
November,  1863;  the  costs  of  the  lower  Court  to  be  paid  by  theappeUant, 
and  those  of  the  appeal  by  the  appellee. 


No.  247.— ^TATB  OF  LoxnsiANA  V.  Louisiana  Mutual  Insu&ahgb  Ca 

By  ftn  Mt  of  the  Lagislatnre,  ftpproTed  Maroh  16th,  1865.  to  ragnlftte  oprporationi  geBtnUj,  Um  dOmn 

of  eaoh  ianmnoe  T*"**p^rr  tt*  rtqoived  to  pnbltoh  ananattj  %  ten  ■tateoMBi  uader  oMli  of  tkm 

buAinofls  of  the  oompAor,  etc ;  And,  on  the  eetimate  thoe  made  and  publUbed,  the  aMpaeor  !■ 

anthorixdd  to  make  his  eaeeeement  for  the  r^w. 
A  partr  ofajeotiiiff  to  the  aeieesment  roU  on  the  froniid  that  it  is  ineorreot.  mwl  rsiMi  to  tfaamoSi 

pointed  ont  b7  Uw,  and  within  the  time  pmcribad,  to  have  ii  ooneofead;otlMrwiM.ho  will  be 

boQod  by  it. 
Where  the  tax-payer  omlCa  to  tenith  the  sseemor  with  a  statement  of  his  yroportii  toamd  In  tka 

manner  and  within  the  time  preeoribed  by  Inw,  the  assessor  ia  avthorind  a^d  •  reqinifad  to  aMim 

the  aaeessment  from  the  best  information  he  can  obtain. 

APPEAL  from  the  Fourth  Pisteiot  Court  of  New  Orlteas,  Prica,  J. 
T.  J.  Semmea,  Attorney-General,  for  State.  Rate,  J^biter  dl  £  T.Mar^ 
rick,  for  defendants  and  appellants. 
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HoiTBUJ,  J.  Thd  State  claims  the  sum  of  92,624  20,  as  the  tax  legally 
assessed,  for  the  year  1859,  on  the  oapital  stock  of  the  defendant,  amount- 
ing to  #665,485,  and  Hot  exempted  from  taxati(»i  by  its  charter. 

The  defence  is,  that  the  capital  amounts  only  to  $578,500,  of  which  the 
sum  of  9149,488  68  is  invested  in  real  estate,  otherwise  taxed,  and  stocks 
not  subject  to  taxation,  leaving  the  amount  of  9424,068  82,  on  which  the 
company  is,  and  has  always  been,  willing  to  pay  the  State  tax. 

From  the  evidence  in  the  record,  it  appears  that  the  assessor  did  not 
include  in  his  estimate  the  amount  invested  in  real  estate,  and  bonds 
<daamed  in  the  answer  to  be  exempt  from  taxation  as  capital,  and  the 
only  question  is»  whether  or  not  the  amount  of  the  capital  was  properly 
fixed  by  the  assessor. 

-  The  revenue  law,  in  force  in  1869,  (see  Acts  1855,  p.  509,  {  81)  made  it 
the  duty  of  an  officer  of  the  company  to  furnish  the  assessor,  on  or  before 
tbe  Isk  day  of  March  each  year,  a  statement  under  oath,  specifying  the 
real  estate  owned  by  the  company,  the  capital  stock  actaal^  paid  in  and 
not  vested  in  real  estate,  and  the  place  in  which  it  is  liable  to  be  taxed. 
By  another  section  (84)  of  said  law,  the  assessor  is  authorized,  in  case  of 
lidlure  to  get  the  list  r^uired  of  tax-payers,  to  inake  the  assessment 
aceerdiog  to  his  own  knowledge,  and  the  best  information  he  can  obtain. 

By  section  4,  of  '^  an  act  to  regulate  corporations  generally,"  approved 
16th  March,  1855,  (Session  Acts,  p.  486)  the  offices  of  each  insurance 
company  are  required  to  publish  amually  a  full  statement  under  oath  of 
the  bufliiiess  of  the  oompuiy,  which  shidl  contain  the  amount  of  pre- 
miums received  during  the  previous  year,  the  amount  of  losses  sustained, 
and  Ihe  amowU  (^  capital,  stating  the  portion  of  the  same  invested  in 
securities,  and  the  nature  thereof. 

In  conformity  with  thi^  law^  and  itsf  dnoier  (as  represented)  the 
defendant  pnUished  a  statement  on  16th  March,  1859,  for  the  year  ending 
28tb  February,  1859,  showing  tiie  assets  to  be  9997,227  02,  from  which  it 
appears  the  assessor  made  the  assessment  in  question. 

The  District  Judge  held  the  company  liable  for  the  tax  on  the  sum  thus 
ascertained  by  the  assessor,  and  referred  to  two  cases  reported  in  8  K.  S. 
pp.  629,  680,  as  defining  wlmt  constitutes  capital,  viz:  *'That  which  the 
company  uses  to  accomplish  the  purpose  for  which  it  was  formed." 

Under  the  circnmstimces,  we  think^the  JudjD^  did  not  e^.  The  assessor, 
not  having  been  furnished  with  th^Statethtot  required,  on  or  before  the 
1st  March,  pursued  the  mode  kbbve  in^tioated  to  ascertain  the  capital  of 
the  company.  The  37th  sedtioii  of  -the  revenue  act  provides  the  manner 
in  which  errors  in  assessments  may  be  corrected,  and,  the  defendants,  not 
havii^  followed  that  course,  it  requires  Mmething  more  than  we  find  in 
the  record  to  be  relieved  of  the  assessment,  which  seems  to  have  been 
made  as  directed  by  law. 

The  secretary  of  the  company  testifies  that  he  addkressed  a  communica- 
tion on  38th  June,  1859,  to  the  assessor,  setting  forth  the  capital  of  the 
company  subject  to  taxation  on  the  1st  May,  1^9,  as  shown  by  the  books 
and  balance  sheet  of  that  daie,  and  consisting  of  **  scrip  certificates  for 
prq^'*  which,  alter  conectiom  made  by  hint  on  the  Witness  stand,  fixed 
the  capital  at  9476,500.    But  the  assessor  didnot  adopt  this  statement  in 
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place  ol  the  estimate  and  asseasment  already  made  by  him,  and  we  see 
na  Reason  why  we  should. 

The  charter  of  the  company  is  not  before  os,  and  we  are  not  infonnad 
why  these  "  scrip  certificates  for  profits  "  should  any  more  ooiuititate  the 
entire  capital  of  the  company  than  the  items  taken  by  the  assessor  from 
the  sworn  published  statement  of  the  company,  made  at  the  time  and  in 
ihe  i^anner  prescribed  by  law,  and  which  it  is  presumed  afforded  the  beet 
information  the  assessor  could  obtain  for  making  the  assessment. 

Xt  will  \>o  obseryed  that  the  law  requires  the  assessor  to  make  the  aasess- 
ment  ''according  to  his  own  knowledge,  and  the  best  information  he  oaa 
obtain  in  relation  to  it,"  in  case  the  tax-payer  does  Jiot  furnish  the  state- 
ment within  the  time  prescribed,  and  the  evidence  in  this  case  does  not 
show  such  error  in  the  action  of  the  assessor,  as  to  authorise  the  inter- 
vention of  the  judicial  power. 

The  defendant  did  not  adopt  the  mode  prescribed  by  law,  to  have  tfaa 
roll  corrected,  if  erroneous. 
,  Judgment  affirmed,  with  costs. 


'  PeUHtmforBehearinff.-^-OorifMeL  for  appellants  petitition  the  Comt  for 
a  .shearing  in  this  case,  from  the  conviction  that  there  is  error  in  the 
judgment  of  the  Oourt,  and  trusting  that  a  reconsideration  of  the  case 
w^  lead  to  a  different  result 

1  In  their  brief,  counsel  failed,  perhaps,  to  set  forth  dearly  to  the  nflfids 
of'  the  Court,  tiie  principles  on  which  the  business  of  mutual  iBSunmce 
aOmpaaies  is  carried  on.  -^  ' 

.  Aa  regards  capital,  the  system  of  mutual  insurance  dtiTers  veif  materi- 
ally from  the  old  system  of  joint-stock  insurance  companies.  The  latter 
ha^  a  capital  stock,  the  property  of  the  various  stockholders,  which  is  in- 
Oreaaed  by  the  current  yearly  profits  of  the  business  of  the  company, 
while  under  the  mutual  system  of  insurance,  there  is  no  joint-stock  cap- 
ital, imd  the  business  of  the  company  is  commenced  without  capital, 
and  tor  a  time  carried  on  upon  the  pledges  of  its  friends  of  future 
pfl^emiums. 

^  The  profits,  resulting  from  the  business  of  the  company  engaged  in 
mutual  insurance,  belong  to  the  various  parties  insure,  and  are  returned 
to  them  in  form  of  scrip  certificates,  which  are  from  time  to  time  redeemed 
by  the  company.  The  only  capital  which  the  mutual  insurance  company 
possesses  is  the  profits  of  tiie  company,  thus  represented  by  scrip  oertifi- 
cates  issued  to  the  various  patrons  or  parties  insured  by  the  company. 

By  the  charter  of  the  Louisiana  Mutual  Insurance  Oompuiy,  the 
amount  of  scrip  certificates,  which  alone  constitutes  the  capital  of  the 
company,  is  fixed  at  five  hundred  thousand  dollars  ;  whenever  the  net 
profits  exceed  this  sum  of  five  hundred  thousand  dollars,  the  ezoeas  is 
employed  from  year  to  year  in  redeeming  the  scrip  certificate  issued, 
while  new  certificates  are  annually  issued  for  the  current  net  profits  of 
the  year.    Charter,  Art  10. 

The  trustees  of  the  company  have  never  varied  from  the  terms  of  ilie 
charter,  and  the  net  profits  have  annually  been  distributed  to  the  parties 
insured  in  scrip  certificates,  and  the  capital  kept,  as  nearly  as  practicable, 
at  the  amount  fixed  by  the  charter. 
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As,  under  the  terms  of  the  charter,  oertifloates  are  not  issned  for  frao- 
tions  under  ten  dollars,  it  is  impracticable  to  preserve  the  scrip  capital 
always  at  any  precise  given  point,  but  the  charter  has  been  the  law  of 
the  trustees  to  guide  them  in  their  administration,  and  they  have  never 
materially  departed  therefrom. 

In  1859  the  capital  was  $578,600,  as  shown  by  the  sworn  statement  of 
the  company,  in  accordance  with  the  requirements  of  law,  represented  by 
the  scrip  certificates  of  1858  and  1859. 

Notwithstanding,  that  in  the  annual  statement  of  the  company,  made 
March  1st,  1859,  the  asseis  figure  up  to  a  much  higher  amount,  the  capUai 
of  the  company  remains  the  same,  and  is  not  materially  changed. 

The  assets  may  be  increased,  so  may  the  liabilities,  while  the  e(q)Ued 
remains  unchanged. 

The  lower  Oourt  erred  in  the  confusion  of  terms,  and  considering  aneft 
and  capUal  synonymous  and  convertible  terms. 

The  authorities  referred  to  by  the  lower  Court,  8  N.  8.  688  and  681,  do 
not  warrant  the  confusion  of  terms,  nor  support  the  conclusions  of  the 
Court.  ^ 

The  terms  assets  and  capital  are  neither  of  them  found  in  any  part,  of 
the  opinion  of  the  Court  in  the  latter  case,  and  in  both  oases,  the  question 
isy  whether  the  eatire  cajtttal  of  the  company,  as  fixed  by  their  charter, 
is  subject  to  taxation,  though  but  a  portion  thereof  has  been  paid  in. 
The  insurance  company  claimed,  that  as  but  one-tenth  of  their  capital 
was  paid  in»  U  alone  constituted  their  stock  in  trade,  and  was  snbjeot  to 
taxation.  The  Court  decided  that  their  stock  in  trade  was  their  capital* 
as  fixed  by  their  charter,  and  subject  to  taxation,  whether  paid  in  or  only 
secured. 

If  these  cases  apply  in  any  manner  to  the  case  at  bar,  the  force  of  the 
decision  is  in  favor  of  defendants,  and  goes  to  the  effect  that  Courts  will 
be  governed  by  the  capital  fixed  by  the  charter  of  the  company. 

We  desire,  particularly,  to  call  the  attention  of  the  Court  to  the  con- 
sideration  of  this  point^the  difference  between  the  assets  and  the  capital 
of  the  oompany--:which  has  been  overlooked  by  the  assessors  and  the 
Judge  of  the  lower  Court,  who,  in  his  reasons  for  judgment,  evidently 
confounds  the  terms,  and  we  beg  to  refer  the  Court  again  to  onr  bricil 
already  filed  hereixb  pages  3,  4  and  5.  ^ 

The  assessor  was  furnished  by  the  company  a  full  statement  of  their 
affair^,  by  the  sworn  statement  of  March  1st,  1859,  made  and  published 
inaoQordance  with  the  requirements  of  law. 

Nothing  could  be  more  full  and  explicit,  nothing  further  could  be  re- 
quired. He  was  in  error  in  throwing  this  aside,  and  making  up  an  amount 
suited*  to  his  own  liking.  We  submit  his  error  should  be  corrected,  and  the 
judgment  of  the  lower  Court  reversed,  and  counsel,  therefore,  respectfully 
praj  for  a  rehearing  of  the  case* 

Rehearing  refused. 
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No.  786.—- R.  Means  et  al.  v,  Htde  &  MJLOXis. 

WlMr*  ft  iMrtj  brings  rait  for  th«  poiMsmoii  of  properly  unUwf ally  tftkra  away  fkom  hia,  with  • 
oliim  for  dtaiuffefl  for  raoh  nnlawf al  detention,  the  Court  will  restrict  the  Jndgment  for  daouites 
to  lli«  MBeuttt  aotnally  proved. 

APPEAli  ftom  the  Foorlih  District  Court  of  New  Orleans,  7%4ar«l,  J. 
J.  Aek  EozieTf  for  plaintiffo  and  appdlees.    Buchanan  <ft  G^tAneyv,  for 
defendants-  and  appellants. 

HowEXOi,  J.  Plaintiffs  allege  that  they  are  the  owners  of  three  eertmn 
lots  of  gronnd  in  MoDonoghville,  parish  of  Orleans,  right  bank  of  ttte 
Mississippi  river,  having  a  front  on  sud  river  of  about  120  feet,  on  whioh 
thej  condacted  the  business  of  blaoksmithing,  the  repairing  and  mann- 
laotoring  of  boilers,  and  speculating  in  wrecked  and  damaged  vosjols, 
and  for  which  purpose  they  required  the  constant  and  uninterrujited  ose 
of  their  premises  fronting  on  the  river;  that  the  defendants,  a  oonnner- 
dal  fin^,  .own  property  near  theirs,  separated  therefrom  by  Market  street^ 
and  haT0  bnilt  on  the  whole  width  of  said  street  a  wheat,  whieh  (sinoe 
September,  1860,  and  up  to  filing  this  suit,  April  8th,  1861)  covers  a  por- 
tion of  plaintifb'  land,  and  is  occupied  by  defendants,  thus  olwtrwituig 
and  interlering  with  pUdntiffo'  business,  by  which  they  have  solfered 
damsf^s  to  the  amonnt  of  95,000.  They  pray,  in  geneiBl  terms,  for  tim 
poMeasion  of  their  property,  and  said  amount  as  damages. 

Defendants  pleaded  the  general  denial;  judgment  was  rendered  agsinsi 
them  for  the  possession  sought,  and  $1,500  damages,  and  they  appealed. 
'  It  is  shown  that  in  1846  and  1849,  plaintifls  bought  three  lots  of  gronnd, 
fronting  on  Market  street,  in  McDonoghville,  and  that  by  the  eaving  in 
of  the  bank,  they  eventually  obtained  along  the  side  of  their  property 
anangnlarand  oblique  front  on  the  river;  that  in  1860,  defendants  built  a 
wharf  at  the  end  of  and  on  Market  street,  for  the  purposes  of  their  dry  doek 
boflineas,  and  in  the  progress  thereof  obstructed  plaintiiEn'  businen  si 
tunes,  by.mooring  vessels  along  their  front;  but  the  only  instanees  In 
whieh  aotnal  damage  is  shown,  the  loss  to  plaintifb  amounted  to  9Wd, 

Several  witnesses  state  that  at  different  times  defendants  kept  veeada 
moored  along  the  front  of  plaintifb'  property,  and  that  boats  conld  not 
tbaa  approach  plaintiffii'  shop  for  repairs  without  moving  said  vessels,  bat 
they  do  not  say  that  any  boats  made  an  effort,  and  were  actually  prevented 
from  doing' so,  except  in  the  instances  above  referred  to.  They  state, 
beaidss,  that  plaintifb  themselves  had  vessels  there  during  some  of  these 
ooeaMMs,  and  they  do  not  distinguish  between  them,  so  as  to  enable  the 
Ooflct  to  determine  the  extent  of  the  obstructions  thus  caused  by  defan>- 
dants.  And  in  addition  to  this,  the  data  as  to  the  amount  of  work,  bsai* 
ness  or  profits  of  which  plaintiffs  were  deprived,  if  any,  beyond  what  ire 
have  stated,  are  not  furnished  with  any  accuracy.  The  amounts  men- 
tioned by  one  or  two  witnesses  are  merely  conjectural,  and  not  sneh  as  to 
warrant  an  estimate  for  a  judgment. 

It  is  shown  that  the  wharf  erected  by  defendants  encroaches,  at  oas 
eomer  thereof,  npon  plainti£Gs'  land;  but  it  is  also  shown,  that  the  defen- 
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danto  wove  at  oae  time  about  to  remove  that  portion  where  plaintifis 
obj«>ted;  and  it  is  shown  that  the  latter  have  been  in  the  habit  of  making 
nse  of  the  wharf.  Bat,  as  they  are  not  boand  to  allow  this  private  wharf 
to  wmtOMk  permanentlj  on  their  land,  they  have  the  right  to  haive  it 
Mmoved,  and  the  possession  of  that  portion  of  land  restored  to  them, 
upon  giving  reasonable  notice,  which  it  appears  they  have  done. 

It  is  therefore  ordered,  that  the  jndgment  appeated  from  be  amended 
so  as  rednoe  the  amount  of  damages  awarded  from  $1,500  to  $100,  and 
that  as  thus  amended  it  be  affirmed,  defendants  to  pay  the  costs  of  the 
lower  Qourt,  and  plaintiffs  those  of  appeal. 

Rehearing  refused. 


No«  1008,— JosB  DoiONoo  v.  The  Merchants*  Mxttuaii  Iksubahce  Qo. 


^plMTotli*  Mf  hmti*  MvtMl  Insunoce  GomiMiiy  of  Now  Orleans,  hvfing  insnrad  the  steamablp 
OoraadelU  to  uaMgaXn  tbe  waten  of  the  vnU  between  oertftin  ports  named  in  the  polie^t  eeek 
to  avoid  payment  of  the  Insurance,  when  the  yesitel  has  been  lost  bj  bein^  wrecked  on  the  bar, 
whSe  atteokptiBK  to  enter  one  of  the  ports  named,  thej  most  show  by  endenoe  that  ths'loM 
oooarred  thnmsh  the  nedUenoe  and  fanlt  of  the  master  of  the  vessoL 

It  la  snfflcient  for  the  master  to  place  the  vessel  in  charge  of  a  pilot  familiar  with  the  bar  and 
obMael,  who  baa  been  in  the  habit  of  piloting  seagoing  Tessels  across  the  bar,  wheN  the ooa* 
InMtahowano  ttipalation  to  the  oontraiT' 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Ii\dlowe$^  J. . 
W,  B.  Hunt  and  T,  L,  Bai/ne,  for  plaintiff  and  appellee.    A.,^  JIL 
Voorhief,  for  defendant  and  appellants. 

Bri^  qf  Wm.  &  HurU  and  Thos,  L.  Bayne,  f&rpkrini^  and  apptiBim, 
*  *  *  But  it  is  said  that  Cromer  was  taken  aboard  the  Octt«i»- 
della  at  New  Orleans,  and  had  not  visited  Bagdad  for  *<  four  or  six  weeks 
pvevioas"  to  the  loss  of  the  steamer.  It  is  asked:  <*  Taking  iihis  in 
connection  with  the  shifting  character  of  the  quicksand  bar  and  ehaimel 
at  the  mouth  of  the  Bio  Grande,  and  with  the  well-established  custom- of 
baJT  pilots  (whether  regular  pilots  or  captains  of  lighters)  to  sound  con- 
stantly, daily,  if  possible,  in  order  to  keep  the  run  of  these  changes;  did 
not  the  assured  commit  a  breach  of  warranty,  in  taking  as  pilot  to  cross 
the  bar,  a  lighterman  who  had  been  so  long  absent  ?" 

The  answer  to  this  inquiry  is  obvious.  If  the  law  or  usage  at  Bftgdad 
required  a  vessel  about  to  cross  the  bar  to  take  even  a  regularly  licensed 
pilot  offoring  himself,  the  master  of  the  vessel  would  be  compelled, 
according  to  this  doctrine,  to  ascertain  before  he  took  him,  whidther  sueh ' 
pilot  had  sounded  the  bar  on  that  day  or  the  day  before,  in  order  to  come 
iq^  to  the  standard  of  seaworthiness  here  contended  for!  Such  a  require* 
ment  would  be  unusual,  and  is  not  in  accordance  with  any  system  of 
Isp^.  '^  If  a  person,  representing  himself  and  believed  to  be  a  qualified 
pilots  is  taken,  the  vrananty  of  seaworthiness  is  satisfied,  though  he  Is 
Wt  in  fkst  qualified."  1  Phil.,  i  714,  p.  888.  Law  v.  HoUingsworth,  7'T. 
R  160. 
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It  waa  enough  for  the  assured  to  know  that  Cromer  was  familiar  with 
the  bar;  that  his  reputation,  as  a  pilot,  was  unexceptionable,  and  that  he 
was  in  the  constant  habit  of  taking  other  vessels  over  the  bar.  The 
plaintiff  had  no  right  and  no  reason  to  believe,  that  if  the  bar  required 
to  be  sounded  before  attempting  to  cross  it,  he  would  omit  to  perform 
his  duty.  Indeed  the  evidence  of  all  the  witnesses  concurs  in  showing 
that  Cromer,  after  first  surveying  the  bar,  took  the  correct  channel  over  it, 
and  that  had  he  sounded  for  the  channel  he  would  not  have  run  more 
direotly  through  its  centre. 

But  it  is  said  that  **  the  loss  of  the  vessel  was  the  result  of  stubborn 
mismanagement  on  the  part  of  the  master,  thereby  discharging  the 
insurers  from  all  liability."  The  only  evidence  referred  to  in  proof  of 
this  ground  of  defence  is  that  of  James  HilL  He  seems,  from  his  own 
account,  to  have  boarded  the  steamer  after  she  got  aground,  and  to  have 
been  quite  officious  in  at  once  volunteering  advice  as  to  the  means  of 
saving  her.  He  recommended  to  the  captain  to  engage  an  anchor  and 
cable  that  were  in  the  small  boat  on  which  he  had  come  out  to  the  steamer. 

He  is  particular  in  the  avowal  of  his  disinterestedness,  in  giving  this 
advice;  and  adds:  "the  boat  and  cable  did  not  belong  to  me."  "Capi 
Sheldon  positively  refused,  saying  he  could  save  the  boat  without  it*'  He 
further  told  Capi  Sheldon  "  she  must  be  rescued  by  anchors  and  ropes, 
and  not  by  working  her  machinery.  Capt.  S.  persisted  in  working  the 
machinery." 

Unfortunately  for  the  defendant's  case,  the  correctness  of  Hill's  advice 
is  not  shown  by  the  testimony  of  other  witnesses;  and  the  fact  that  the 
captain  persisted  in  attempting  to  save  her  by  means  of  working  her 
machinery  instead  of  by  anchors  and  ropes,  is  not  demonstrated  to  have 
been  a  mistake.  The  opinion  of  Hill  seems  to  have  been  in  opposition 
to  that  of  the  captain  and  pilot  of  the  steamer;  and  there  is  nothing  in 
the  record  to  prove  that  Hill's  method  of  saving  her  would  have  been 
more  successful  than  theirs. 

In  conclusion,  the  plaintiff  submits: 

That  the  loss  of  the  Comudella,  by  an  event  within  the  policy  of  insu- 
rance, is  shown  by  the  evidence  and  admitted  by  the  pleadings; 

That  the  presumption  of  law  is  in  favor  of  her  seaworthiness.  2  Gren. 
£v.,  {  401.  Hen.  Dig.,  p.  715,  and  the  burthen  of  proof  of  unseaworthi- 
ness rests  upon  the  defendants; 

That  the  testimony  shows  that  she  was  seaworthy,  and  that  the  proof 
of  unseaworthiness  has  signally  failed ; 

That  the  port  of  Bagdad  was  in  no  sense  a  well-appointed  port;  that 
lightermen  were  the  most  competent  and  experienced  pilots,  and  were 
generally  employed  as  such,  even  in  preference  to  the  two  or  three  parties 
spoken  of  by  a  few  witnesses  as  pilots,  and  who  derived  their  pretended 
authorify  from  irresponsible  and  irregular  sources; 

That  tiie  Comudella,  when  lost,  was  in  charge  of  a  pilot  of  established 
reputation  and  entire  competency;  and 

That  every  act  was  done  by  the  master  and  crew  of  the  vessel  to  avoid 
the  disaster  which  befell  her,  and  which  resulted  in  a  loss,  now  sought 
to  be  entailed  entirely  upon  the  plaintiff,  in  spite  of  the  defendant's 
solemn  contract  of  partial  indemnity  in  the  event  of  its  occurrence. 
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Howell,  J.  This  is  nn  action  on  a  policy  of  insurance  taken  out  by 
plaintiff  on  a  steamship,  to  ran  from  New  Orleans  to  the  Rio  Grande* 
and  there  navigate  between  Bagdad  and  Camargo  ;  the  defence  to  whiob 
is,  that  the  '*  loss  was  oaased  by  the  master's  failure  to  employ  a  pilot  to 
navigate  the  vessel  on  coming  upon  pilotage  ground,  at  the  mouth  ot.th^ 
Bio  Grande,  where  ccistdoi  and  usage  required  said  vessel  to  be  aq  navi- 
gated ;  «  »  »  and  that  the  doings  and  actings  of  the  mtMter. 
and  crew,  at  the  time  of,  and  after  the  loss,  farther  occasioned,  said  loss. ' !. 

Judgment  w^s  rendered  in  favor  of  the  plaintiff  for  the  amount  ot  thft^ 
policy,  and  defendant  appealed. 

The  evidence  shows  that  the  master  of  the  steamship  took  on*  at  New. 
Orleans  a  pilot,  who  was  a  captain  of  a  lighter  used  at,  and  was  famiUac 
with,  the  bar  at  tho  mouth  ot  the  Rio  Grande,  and  who,  upon  arriving 
there,  and  after  examinatioa,  informed  the  master  that  it  was  safe  then, 
to  cross,  although  the  water  on  the  bar  was  quite  rough  ;  but  after  pas- 
sing over  the  shoal  portion  of  the  bar,  the  vessel  struck  some  hidden, 
object  in  the  channel,  supposed  to  be  ananchor  or  a  sunken  vessel,  whicU 
broke  one  of  the  wheals,  and  caused  the  boat  to  sheer  to  the  northward, 
and  nin  on  tho  bar  on  the  Texas  shore.  In  backing  her  off,  the  other 
wheel  was  also  disabled,  and  she  drifted  seaward  upon  the  bar,  broadside 
to  the  channel,  where  she  became  a  wreck. 

It  is  contended  that  the  custom  required  the  vessel  to  be  put  under  tfh<^. 
charge  of  a  licensed  pilot  in  crossing  the  bar,  and  a  large  number  of  wit- 
nesses on  each  side  were  examined  as  to  the  existence  of  such  a  custom  ; 
but  we  think  the  preponderance  of  evidence  is  with  plaintiff-— that  it  i^ 
sufficient  to  place  the  vessel  in  charge  of  a  pilot  familiar,  with  the.  bf^: 
and  channel,  and  in  the  habit  of  piloting  sea-going  vessels  across  the  bar,, 
and  that  the  person  employed  by  the  master  was  such  a  pilot.  Thp, 
argument,  that  it  is  necessary,  from  the  shifting  nature  of  the  bar,  foi:, 
the  pilot  to  examine  it  daily,  and  that  the  pilot  on  this  boat  had  been; 
absent  a  few  weeks,  does  not  seem  to  possess  much  foi:ce,  as  it  appears^ 
that  the  vessel  was  steered  in  the  right  channel.  It  seems,  also,  that  one 
of  defendant's  witnesses,  who  claims  to  be  a  licensed  pilot,  .had  his  boat 
sunk  in  attempting  to  go  out  to  plaintiff's  steamer  on  the  occasion. 

It  is  by  no  means  satisfactorily  shown  that  Bagdad  was  a  well-appointed 
port,  with  regular  pilots  commissioned  by  public  authority. 

It  is  said,  by  somo  of  tho  witnesses,  that  there  are  some  ''licensetl 
pilots  "  there,  but  the  sources  from  which  they  obtained  license,  if  it  be 
in  any  manner  a  formal  license,  are  vague  and  irregular.  We  are  left  to 
conjecture,  in  regard  to  the  duties  and  authority  of  the  captain  of  the 
port,  and  any  established  power  to  control  the  affairs  of  the  port. 

The  evidence  is  insufficient  to  establish  such  a  custom  as  the  defence 
relies  on,  and  which  it  was  incumbent  on  them  to  prove.  2  Green.  £v., 
«401. 

When  lost  the  boat  was  in  charge  of  a  pilot  of  established  reputation  and 

entire  competency — one  of  that  class  to  which  it  was  customary  to  intrust 

vessels  in  crossing  the  bar  at  the  Rio  Grande,  although  there  were  some 

of  this  class,  who  seem  to  have  been  favored  in  some  way  by  some  of  the 
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Yarions  aathorities^^hich  existed  from  time  to  time  iu  that  and  adjacent 

localities. 

From  the  testimony  of  those  who  had  the  best  opportunities  of  know- 
ing, we  think  the  master  and  crew  did  all  in  thei.-  power  to  avoid  the 
loss. 

Judgment  affirmed,  with  costs. 

Behearing  refused. 


No.  1008.— JosB  DomNao  v.  The  Union  In&ubanoe  CoMPAKy. 

Th*  dootoina  in  th»  cMe  of  Domingo  ▼.  Merohants'  Mutual  loBuronja  Oonip*ny  UnU  pace  41» 
roafflrmed. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
TT.  BL  Hunt  and  T.  L.  Bayne,  for  plaintiff  and  appellee.     Brrid/ord, 
Lea  eft  Finnet/,  for  defendants  and  appellants. 

Howsui,  J.     The  pleadings,  evidence  and  points  involved  in  this  ease 
are  identical  with  those  of  the  same  plain tifif  against  the  Merchants* 
Mutual  Insurance  Company,   just  decided,  and  for  the  reasons  therein 
assigned  the  judgment  is  affirmed,  with  costs. 
Behearing  refused. 


No.  1337.— P.  H.  MoNssEAUx  et  al.  r.  G.  Ubquhabt  et  aL 

Whera  the  charter  of  an  incorporated  company  has  fixed  the  qnalification  of  ▼otere,  by  declaring  that 
eadi  ihare  of  stock  shall  be  entitled  to  one  Tote,  which  may  be  cast  by  the  stockholder  In  pcnoa 
or  bf  proxy,  any  Tote  or  voten  cast  by  a  party  at  any  election  of  the  corporation,  withoat  the 
qoalifications  named,  is  null  and  void,  and  the  election  will  be  declared  and  enforced  without 
oooBtins  such  rotes. 
Tba  right  of  Toting,  conferred  by  the  charter,  is  not  to  be  tested  by  the  mere  ownerAip  of  atoek.  b«C 

the  transfer  of  it  must  be  patent  on  the  stock-book. 
Where  atoek  of  the  company  stands  on  the  books  in  the  name  of  an  indiridaal,  as  president,  and  has 
not  bean  tranaferred  by  him  on  the  books  of  the  company,  he  has  no  right  to  Tot«  on  it,  or  for 
it,  at  any  election. 
Stock,  or  sharea  standing  on  the  books  of  the  company,  in  the  name  of  the  corporation  itself ,  cannot 
^         be  Toted  for  by  one  of  ita  o£Bcers. 
An  agent  or  mandatory,  intrusted  with  the  management  and  control  of  real  estate  here  for  his 
prtDoipal,  who  resided  in  one  of  the  Northern  States  before  and  during  the  late  war,  was  not 
absolved  from  his  obligations  to  his  principal  by  the  breaking  out  of  hostilities  between  the  two 
sections  of  the  country.    The  agency  continued  during  the  wsr.  and  his  acts,  aa  such,  were  bind* 
ing  on  hia  principal. 
Tfaa  doctrine,  that  asUte  of  war  dissolves  or  suspends  all  commercial  partnerships  existing  between 
oitiaena  or  snbjecta  of  the  belligerenta,  does  not  apply  to  agents  or  agencies. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumoni,  J. 
J,  Livingston,   for  plaintiffs  and  appellants.     Cyprien  Dufour,  for 
defendants  and  appellees. 

LuniEY,  J.  This  is  a  proceeding  by  quo  warranto,  in  which  the  plaintiffs, 
alleging  themselves  to  have  been  duly  elected  directors  of  the  Garondelet 
Canal  and  Navigation  Company  of  New  Orleans,  contest  the  legality  of 
the  returns  of  the  commissioners,  by  which  the  defendants  appear  to  have 
been  elected,  and  are  accordingly  acting  as  directors. 
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The  groands  upon  which  the  plaintiffs  impeach  the  validity  of  the 
commissioners*  returns  are  the  following,  to  wit: 

1.  That  Lonia  Gagnet  was  allowed  to  vote  for  the  defendants  on  forty 
shares,  which  he  had  transferred  to  and  which  stood  in  the  name  of  B.M. 
Davis,  President. 

2.  That  B.  M.  Davis,  through  his  agent,  P.  H.  Monsseaux,  was  denied 
the  right  to  vote  on  these  forty  shares. 

3.  That  J.  Llambias,  executor  of  F.  Marquez,  was  denied  in  person, 
and  through  his  agent,  P.  Saloy,  the  right  of  voting  on  twenty-five 
shares. 

4.  That  L.  Gagnet  was  admitted  to  vote  on  five  shares,  as  agent  of  L. 
Sargi. 

5.  That  P.  H.  Monsseaux  was  denied  the  right  of  voting  on  these  ftv# 
shares  as  agent  of  L.  Snrgi. 

6.  That  L.  Gagnet  was  allowed  to  vote  as  agent  on  twenty- five  aharea 
of  A.  Mclntire,  and  on  forty  shares  of  A.  Calbert. 

I.  The  plaintiffs'  first  objection  appears  to  us  well  founded. 

By  section  8  of  the  act  incorporating  the  company  ^Sess.  Acts  1857,  p. 
146)  it  is  provided  that  '*at  all  elections  of  directors,  and  at  all  other 
meetings  of  stockholders,  each  share  of  stock  shall  be  entitled  to  one 
vote." 

"  The  votes  in  aU  cases  may  be  cast  by  the  stockholders  in  person,  or 
by  proxy."  And  section  15  of  the  same  act  provides,  that  '*  no  transfer 
of  stock  shall  be  binding  on  the  company,  until  made  in  its  stook-book, 
*  *  and  no  stockholder  shall  be  permitted  to  vote  at  any  meeting 
of  the  stockholders  unless  he  became  a  stockholder  on  the  books  of  the 
company  at  least  thirty  days  previous  to  said  meeting." 

From  these  plain  provisions  of  the  act  of  incorporation,  and  from  an 
inspection  of  the  record,  it  is  manifest  that  the  votes  of  Louis  Gagnet  on 
the  forty  shares  of  stock  registered  in  the  stock-book  in  the  name  of  B. 
M.  Davis,  President,  should  have  been  rejected.  The  right  of  voting,  con- 
ferred by  the  charter,  is  not  to  be  tested  by  the  mere  ownership  of  stock, 
but  the  transfer  of  it  must  be  patent  on  the  stock-book. 

It  is  the  registry  which  is  the  sine  qua  7ion  for  the  right  to  vote  on  stock; 
and  as  these  forty  shares  were  not  at  the  time  of  the  election,  duly  regis- 
tered in  the  name  of  Louis  Gagnet,  or  in  that  of  his  principal,  his  vote 
on  it  cannot  therefore  be  counted. 

II.  Was  B.  M.  Davis  properly  denied  the  right  to  vote  on  these  forty 
Hhares  ?  It  is  not  pretended  that  B.  M.  Davis,  individually,  was  the 
registered  transf  erree  of  these  shares,  nor  that  at  the  time  of  the  election 
he  was  the  president  of  the  company.  But,  it  is  contended  that  inasmuch 
tiH  the  stock  stood  in  the  name  of  B.  M.  Davis,  President,  and  had  not 
been  transferred  by  him,  Davis  only,  whether  president  or  not,  had  the 
right  to  vote  on  it. 

This  position,  if  correct,  might  give  to  one  who  had  ceased  to  have  any 
interest  whatever  in  the  affairs  of  the  corporation,  a  controlling  vote  in 
its  management.  We  would  be  loath  to  assent  to  the  correctness  of  such 
a  proposition,  unless  imperatively  demanded  by  the  express  provisions  of 
the  law. 

In  support  of  their  objection,  the  plaintiffs  rely  upon  the  case  of  the 
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Mohawk  and  Hudson  R.  It  Co.,  6  Cowen  185,  the  facts  of  which  are  as 
follows: 

Certain  shares  of  stock  stood  inscribed  on  the  transfer-books  of  the 
company  in  the  name  of  Samuel  Jaadon,  cashier. 

Samuel  Glover,  under  a  proxy  from  Y.  Gowperthwaite,  cashier  of  Phila- 
delphia, appointing  him  his  substitute  to  vote,  etc.,  and  executed  thus: 
''J.  Cowperthwaite  (L.  S.)  acccompanied  by  an  affidavit  by  the  said 
Glover,  that  Cowperthwaite  was  the  successor  of  Samuel  Jaudon,  as 
cashier  of  the  United  States  Bank,  attempted  to  vote  on  the  shares  stand- 
ing in  the  name  of  Jaudou,  cishier,  but  his  vote  was  rejected. 

The  Court,  independently  of  the  glaring  deficiencies  of  the  instmmeut 
alleged  to  be  a  proxy  of  the  United  States  Bank,  held,  that  the  adjanet 
cashier  showed  no  trust  in  Jaudon,  for  any  certain  person — the  bank  of  the 
United  States  not  being  named;  that  the  trust  was  a  matter  between 
Jaadon  and  the  bank,  with  which  the  corporation  had  nothing  to  do;  that 
the  addition  of  the  word  cashier  was  a  mere  description  of  the  person, 
and  that  in  view  of  the  provisions  of  a  special  statute  of  the  State  of 
New  York,  the  attempt  to  vote  in  the  name  of  Cowperthwaite  conld  not 
be  sustained. 

There  is  evidently  a  marked  difference  between  the  facts  of  that  ease 
and  those  of  the  one  now  under  consideration.  Jaudon  was  an  officer  of 
a  corporation  domiciled  out  of  the  State  of  New  York,  and  the  inspectors 
of  election  could  not  be  expected  to  take  notice  ex  officio  of  the  fact  that 
he  had  been  cashier  of  the  United  States  Bank  of  Philadelphia,  and  that 
thQ  addition  cashier  to  his  name  indicated  that  he  held  the  stock  as  cashier 
of  that  particular  bank.  But  we  do  not  doubt  that  had  Jaudon  underta- 
ken to  vote  on  the  strength  of  his  nominal  title,  in  opposition  to  the 
wishes  or  without  the  assent  of  the  proper  representatives  of  the  United 
States  Bank,  that  a  Covhct  of  equity  would  readily  have  interfered,  either 
to  enjoin  him  from  so  doing  or  to  defeat  any  legal  object  he  might  have 
sought  to  attain. 

Here,  the  transfer  by  Gagnet  of  this  stock  on  the  stock-book,  was  pro- 
perly made  to  its  president.  The  designation  of  Davis  as  such  on  the 
books  could  not  be  treated  as  a  mere  deacriptio  perso^up. 

Neither  the  shareholders  nor  the  commissioners  were  at  liberty  to 
disregard  the  official  designation  of  the  head  officer  of  the  company. 
Whatever,  for  instance,  might  have  been  said  about  a  transfer  to  K  M. 
Davis,  treasure9'  or  cashier,  he  not  being  at  the  time  treasurer  or  cashier 
of  the  company,  could  not  apply  to  the  present  case. 

The  official  deeigoation  of  its  chief  officer  conld  not  be  ignored  by  the 
other  officers,  or  by  the  members  of  the  company. 

If  B.  M.  Davis  had  undertaken,  without  the  assent  of  the  directors,  to 
transfer  the  stock  standing  in  his  name  as  president,  could  the  secretary 
of  the  company  have  honestly  complied  with  a  request  to  enter  such  a 
transfer  on  the  books  after  Davis  had  ceased  to  be  the  president  of  the 
corporation  ?  If  not,  what  right  has  Davis  to  act  so  far  as  relates  to  voting, 
or  to  any  other  privilege  attached  to  a  title  to  stock,  standing  in  the  name 
of  the  president  of  the  company,  as  if  it  were  entirely  under  his  control, 
when  in  truth  and  in  fact,  he  had  no  title  or  claim  whatever  to  it 

And  here  it  may  be  asked,  can  stock,  standing  in  the  name  of  and  for 
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the  corporation  itself,  be  voted  upon  by  one  of  its  officers,  at  his  own 
discretion  ?  On  this  point  we  adopt  the  opinion  expressed  in  a  New 
York  case,  in  5  Go  wen,  p.  434,  ex  parte  Holmes,  in  which  the  Gonrt  said  : 
*'  If  there  conld  be  a  vote  at  all  upon  snch  stock  one  wonld  suppose  that 
it  mnst  be  by  each  stockholder  of  the  company,  and  in  proportion  to  his 
interest  in  it.  This  brings  us  to  the  important  difficulty  in  the  case, 
which  is  whether  stock  thus  held  can  vote  at  all;  and  we  think  it  is  not 
to  be  considered  as  stock  held  by  any  one  for  the  purpose  of  being  voted 
up6n.  No  doubt  the  company  may,  from  necessity,  as  in  this  case,  take 
their  own  stock  in  pledge  or  payment,  and  keep  it  outstanding  in  trustees 
to  prevent  its  being  merged,  and  convert  it  to  their  security.  But  it  is  not 
stock  to  be  voted  upon,  within  the  meaning  of  the  charter  or  the  general 
act  upon  which  we  are  proceeding. 

It  is  not  to  be  tolerated,  that  a  company  should  procure  stock  in  any 
shape,  which  its  officers  may  wield  to  the  purposes  of  an  election,  thus 
securing  themselves  against  the  possibility  of  removal. 

Monsseaux,  therefore,  as  the  proxy  of  Davis,  had  no  right  to  vote  on 
these  forty  shares. 

The  conclusion  we  have  reached  on  the  sixth  objection,  urged  by  the 
relators,  dispenses  us  from  passing  upon  the  third,  fourth  and  fifth 
objections,  as  in  our  opinion,  these  would  not  affect  the  decree  we  have  to 
render. 

VI.  This  sixth  objection  is,  that  Gagnet  was  allowed  to  vote  as  agent  on    | 
twenty-two  shares  of  A.  Mclntire,  and  on  forty  shares  of  A.  Gulbert. 

It  is  urged  that  the  signatures,  both  of  the  parties  granting  the  proxies" 
and  of  the  attesting  witnesses  should  have  been  proved,  and  that  the  tes- 
timony adduced  by  Gagnet  is  insufficient  in  law  to  establish  the  genuine- 
ness of  the  proxies  which  he  produced  on  the  trial. 

It  appears  that  ever  since  the  year  1859,  G«gnet  has  been  voting  on 
these  proxies  in  behalf  of  Mclntyre  and  Gulbert. 

Independently  of  the  fact  that  he  established  the  genuineness  of  the 
signature  of  Mclntyre  to  the  proxy  purporting  to  be  signed  by  the  latter, 
as  well  as  to  the  attestation  of  that  purporting  to  emanate  from  Gulbert, 
he  shows  that  he  has  been  in  correspondence  with  those  parties,  and  that 
they  have  apparently  acquiesced  in  his  acts  for  a  number  of  years. 

The  proxies  having  been  executed,  one  in  Pennsylvania,  the  other  in 
New  York,  the  difficulty  of  securing  the  evidence  called  for  by  the  plain- 
tiffs in  a  preceding  conducted  in  so  summary  a  manner  as  that  resorted 
to  in  this  case,  would  perhaps  entitle  the  defendant  to  an  abatement  of 
the  rigor  of  the  rules  applicable  to  ordinary  cases. 

But  the  presumption,  arising  from  the  length  of  time  during  which 
Gagnet  has  been  acting  as  the  agent  of  the  two  parties  named,  is  such 
that,  in  the  absence  of  any  evidence  whatever  to  disprove  his  agencies, 
the  proof  adduced  by  him  must  be  deemed  sufficient. 

It  is,  however,  confidently  maintained  by  the  plaintiffs,  that  Gagnet's 
agency,  having  been  created  prior  to  the  late  civil  war,  the  occurrence  of 
that  war  had  the  effect  of  dissolving  his  agency,  inasmuch  as  his  prinoipalB 
resided  in  the  North.  It  is  argued  that  war  between  two  nations  operat- 
ing a  dissolution — ^not  a  mere  suspension— of  all  commercial  partnerships 
between  the  residents  of  the  one  and  those  of  the  other  belligerent 
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oonntrj,  agencies  or  mandates  must,  nnder  the  same  circumstances,  be 
dissolved  for  like  reason. 

Conceding  the  application  of  the  doctrine,  with  reference  to  commercial 
partnerships,  to  the  belligerent  parties  in  the  late  civil  war,  is  it  true  that 
that  war  did  have  the  effect  of  patting  an  end  to  the  agency  conferred 
upon  an  individual  residing  here  by  a  party  residing  in  one  of  the  North- 
ern'States  ?  We  do  not  perceive  any  such  analogy  between  commercial 
partnerships  and  agencies  of  the  kind  now  under  consideration,  as  to 
induce  ns  to  hold  that  war  would,  for  the  same  reasons,  put  an  end  to 
both.  The  continuance  of  commercial  partnership  between  residents  of 
the  belligerent  countries  would  require  or  encourage  active  communica- 
tion or  locomotive  intercourse  between  individuals  of  the  beUigarent 
States — ^intercourse  inconsistent  with  actual  hostility,  and  might  foster 
the  resources  or  increase  the  comforts  of  the  army.  But  could,  for 
instance,  an  agent  intrusted  with  the  management  of  the  real  estate  here 
of  his  principal,  residing  in  a  country  at  war  with  this,  be  authorized  to  oon« 
aider  his  agency  at  an  end,  and  abandon  the  management  of  the  property 
intrusted  to  him,  on  the  pretence  that  the  war  had  freed  him  from  his 
obligation  as  agent?  Such  a  doctrine  can  be  sanctioned  neither  on  prin- 
ciple nor  authority. 

In  the  case  of  Conn  v.  Pe/tn,  1  Pet.  C.  G.  Bep.  p.  523,  where  an  abate- 
ment of  interest  on  certain  debts  during  the  wars  of  the  revolution,  and 
of  1812,  was  claimed  on  the  ground  that  the  creditors  were  subjects  and 
residents  of  Great  Britain,  and  that  payment  could  not  legally  have  been 
made  to  them,  Judge  Washington  said:  "  This  Court,  finding  itself  un- 
shackled with  authorities  is  left  to  form  its  own  opinion  of  this  question 
ux>on  general  principles,  and  we  feel  no  heidtation  in  deciding,  that  the 
mere  circumstance  of  war  existing  between  two  nations,  is  not  a  sufficient 
reason  for  abating  interest  upon  the  debt  due  by  the  subjects  of  the  one 
belligerent  to  those  of  the  other.        «        «        * 

A  prohibition  of  all  intercourse,  with  an  enemy  during  the  war,  and 
the  legal  consequences  resulting  therefrom,  as  it  respects  debtors  on 
either  side,  furnish  a  sound,  if  not  in  all  instances,  a  just  reason  for  the 
abatement  of  interest  until  the  return  of  peace.  As  a  general  rule,  it  may 
be  safely  laid  down  that  wherever  the  law  prohibits  the  payment  of  the 
principal,  interest,  during  the  existence  of  the  prohibition,  is  net  demand- 
able.  »  *  «  But  the  rule  can  never  apply  in  cases  where  the 
creditor,  although  a  subject  of  the  enemy,  remains  in  the  country  of  the 
debtor,  or  has  a  knoxon  agent  there  authorized  to  receive  the  debt,  because 
the  payment  to  such  creditor  or  his  agent  could,  in  no  respect,  be  con- 
strued into  the  violation  of  the  duties  imposed  by  a  state  of  war  upon 
the  debtor.  The  payment  in  such  cases  is  not  made  to  an  enemy,  and  it 
is  no  objection  that  the  agent  may  possibly  remit  the  money  to  his  prin- 
cipal; if  he  should  do  so,  the  offence  is  imputable  to  him,  and  not  to  the 
person  paying  him  the  money. 

The  same  Judge  again  recognized  the  right  of  the  agent  to  act  for  his 
principal,  though  an  alien  enemy,  in  the  case  of  Denniston  v.  Imbise^  3 
Wash.  C.  C.  Bep.  page  396.  And  in  the  very  case  of  Griswold  v.  Wad- 
dingUm,  relied  on  by  the  plaintiff  in  support  of  a  contrary  doctrine,  Chan- 
cellor Kent,  at  page  486,  16  Johns!  Beports,  quotes  with  approbation  the 


NEW  OBLEANS,  NOVEMBER,  1867.  487 

MonaMaaz  et  aL  t.  Urqahart  et  al. 

two  caaes  just  referred  to,  and  admits  that  if  a  creditor,  though  a  subjeot 
of  the  enemy,  Jiave  a  knawn  agent  here^  the  payment  may  be  made  to  him, 
although  the  agent  cannot  lawfully  remit  the  money  to  hia  prinoipaL 

It  is  clear  then,  from  these  authorities,  that  the  agency  of  Gagnet  was 
not,  as  supposed  by  counsel  for  the  plaintiffs,  dissolved,  or  even  suspended 
by  the  ooourrenoe  of  the  late  war. 

We  conclude  then,  that  there  was  no  error  in  allowing  Ckgnet  to  vote 
on  the  twenty  shares  of  Mclntire,  and  on  the  forty  shares  of  Gulberti 

The  twenty-five  votes  of  Llambias  and  five  of  Surgi,  if  conceded  to 
the  plaintiffs,  would  not  affect  our  decision. 

For,  of  the  nine  defendants,  all  received  1018  votes  or  more,  except  J. 
L.  Gubemator,  who  only  received  963. 

Deduct  from  1013  the  forty  shares  on  votes  standing  in  the  name  of  B. 
M.  Davis,  President,  and  illegally  voted  upon  by  Gagnet,  and  the  five 
voted  on  by  him  for  Surgi,  there  still  remains  for  the  defendants  (Guber* 
nator  alone  excepted)  a  total  of  968  votes. 

Seven  of  the  defendants  received  916  votes;  one  913,  and  another,  B. 
Saloy,  934. 

Add  to  916  the  25  votes  claimed  for  Llambias  and  five  for  Suigi,  we 
have  a  total  of  946,  which  is  insufficient  to  change  the  result  as  to  eight 
of  the  plaintiffs.  But  the  vote  in  favor  of  Gubemator,  being  reduced  by 
our  rulings  to  923,  and  B.  Saloy,  having  received  the  highest  number  of 
votes  cast  for  any  of  the  candidates  except  eight  of  the  plaintiffs,  should 
have  been  returned  as  duly  elected. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  oi 
the  lower  Court,  in  so  far  as  relates  to  J.  L.  Gubemator,  be  reversed;  he 
not  having  been  elected  one  of  the  directors  of  the  Carondelet  Canal  and 
Navigation  Company  of  New  Orleans  at  the  election  held  in  January  last; 
that  B.  Saloy  be  recognized  as  having  been  duly  elected  at  that  date  as 
director  of  said  company,  and  entitled  as  such  to  the  rights  and  privileges 
of  the  office;  that  the  costs  of  these  proceedings  in  this  Court,  and  in  the 
lower  Court,  be  paid  by  J.  L.  Gubemator,  in  the  proportion  of  one-nintb 
of  the  whole;  that  in  other  respects,  the  judgment  of  the  lower  Court  be 
affirmed,  the  costs  of  appeal,  exclusive  of  those  decreed  against  Gkiber- 
nator  to  be  paid  by  the  appellants,  excepting  B.  Saloy,  the  costs  of  whose 
application  are  to  be  paid  as  aforesaid,  by  Gubemator. 


No.  1051.— D.  G.  Thomas  v.  Thompson  &  Babnbs. 

Wb«ra  defondAnts  sold  goods  for  aooonnt  of  pUintiff,  «nd  reoeited  in  jyftyment  Gonfed«nit6  noie*. 
without  plaintiff's  authorization  to  do  so,  they  will  be  liable  to  him  for  the  proceeds  of  the  sale  in 
legal  currency. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  BuplanHer.  J. 
J,  H.  New,  for  plaintiff  and  appellee.     E.  W.  Buniingionf  for  defen- 
dants and  appellants. 

Labauvb,  J.     The  plaintiff  claims  of  the  defendants  ((357  15,  net  pro- 
ceeds of  sales  of  butter  as  per  account  rendered  26th  March,  1862. 
The  defendants  pleaded  the  general  issue.     They  admit  that  they 
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reoeived  and  sold  for  account  of  plaintiff  sixteen  tubs  of  butter,  netting 
9357  15,  but  that  the  sale  was  made  for  Confederate  notes  of  the  late  so- 
called  Confederate  States  of  America,  which  at  thai  time  were  current  in 
this  city,  and  that  said  notes  were  tendered  by  them  in  payment  of  a 
draft  drawn  on  them  by  the  plaintiff  for  the  amount  of  said  proceeds, 
and  that  they  were  refused,  and  that  they  have  always  been  ready  to 
settle  with  plaintiff,  in  manner  and  form  as  they  have  hereinabove 
alleged. 

Judgment  was  rendered  for  plaintiff,  and  the  defendants  have  appealed. 

According  to  the  settled  jurisprudence  of  this  State,  in  regard  to  Oon> 
federate  notes,  it  is  evident  that  the  defendants,  under  their  own  allega- 
tions,  admitting  them  to  be  true,  are  liable  to  the  plaintiff. 

Judgment  affirmed,  with  costs. 


Nos.  1066  &  856. — Succession  of  Mbs.  T.  Bachemin. 

Where  a  snooession  of  the  wife  has  been  regularly  opened  and  administered,  and  a  Ubleau  of  distri- 
bution among  the  creditors  and  heirs  has  been  Hied  and  homologated,  the  heirs  can  only  claim 
the  rseidae  after  deducting  the  amount  of  the  succession  liabilities  and  expenses  iacorred  in  tlie 
administration. 

If  the  heirs  have  a  judgment  for  their  paraphernal  rights  against  the  estate  of  their  decea&ed  mother, 
such  Judgment  is  subject  to  a  reduction  to  the  extent  of  the  Intimate  charges  against  the  soe- 
oeaaion;  and  the  administrator  cannot  be  required  to  pay  more. 

APPEAL  from  the  Second  District  of  New  Orleans,  TItoinas,  J. 
/.  J,  E.  Planchard,  for  appellee.     E.  Bermudez,  for  appellant. 

IiiBLET,  J.  With  a  view  to  coerce  payment  of  the  judgment  obtained 
by  the  heirs  of  the  deceased  for  the  paraphernal  rights  of  their  mother, 
amounting  to  $2,353  91,  they  have  taken  a  rule  on  the  administrator  to 
show  cause  why  execution  should  not  issue  against  him  therefor. 

The  defence  by  the  administrator  set  up  is,  that  after  deducting  from 
that  sum  the  amount  of  the  succession  liabilities  $1,036  95,  the  balance 
remaining,  increased  by  the  share  of  the  deceased  in  the  community  resi- 
due $120  41,  and  so  forming  an  aggregate  of  $1,437  37,  constitutes  the 
only  funds,  which  after  the  payment  of  certain  charges  there  against,  he 
is  ready  and  willing  to  pay  over  to  them. 

By  the  tableau  filed  in  the  District  Court,  which,  after  due  legal  notice 
was  regularly  homologated,  the  succession  of  the  deceased  was  charged 
with  certain  liabilities,  such  as  the  cost  of  a  tomb  for  her,  her  funeral 
expenses  and  other  items,  for  which  the  heirs  now  object  to. 

Their  objection  to  these  items  as  succession  debts,  which  they  evidently 
are,  is  clearly  untenable;  besides,  as  they  merely  opposed  the  tableaa  in 
one  particular  only,  without  in  any  manner  contesting  the  correctness  of 
these  items  as  charged  in  the  tableau,  the  decree  of  homologation  thereof 
has  dosed  the  door  against  any  objection  which  they  now  urge. 

The  heirs  are  entitled  to  nothing  beyond  the  residue  of  their  mother*8 
succession,  and  the  administrator  cannot  be  required  to  pay  more  to 
them. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  Court  be  reversed;  and  it  is  further  ordered,  adjudged  and 
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decreed,  that  the  rale  herein  taken,  on  June  28th,  1866,  be  made  so  far 
absolute  that  the  administrator  be  and  he  is  hereby  required  to  pay  over 
to  the  plaintiffs  therein,  the  said  sum  of  fourteen  hundred  and  thirty- 
seven  dollars  and  thirty-seven  cents,  after  deducting  therefrom  such  costs 
and  charges  as  have  been  incurred  since  the  filing  of  the  tableau  of  dis- 
tribution, and  that  appellees  pay  costs  in  both  courts. 


No.   1032. — Jacob   Burckett,  Agent,   v.   William    Hofson.— ^ohn   B. 
Chandleb,  Intervenor. 

The  answen  of  a  party  interrosatad  on  facta  and  articles  form  a  part  of  the  pleadings,  and  make  a 
part  of  the  record,  and  either  party  may  use  them  without  formally  introducing  them  in  evidence. 

Where  articles  of  merchandise  have  bsen  sold  for  cash  and  delivered,  bat  not  paid  for,  and  a  third 
party  has  attached  them  in  the  hands  of  the  purchaser,  the  vendor  may  have  the  attachment  set 
aside,  and  recover  back  the  goods,  if  he  make  demand  and  identify  the  ohjeot  sold  within  eight 
days  from  the  day  of  delivery.    C.  C.  3198. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thtard,  J. 
DreatLc  <C  Fenner,  for  plaintiff  and  appellee.     Marr  c§  Foute,  for  in- 
tervenor and  appellant. 

Labauve,  J.  The  plaintiff,  claiming  of  the  defendant,  a  non-resident, 
the  sum  of  3307  15,  obtained  a  writ  of  attachment,  under  which  certain 
goods  and  merchandise,  and  three  bales  of  cotton,  were  attached  as  the 
property  of  the  defendant.  John  B.  Chandler  was  also  made  garnishee 
to  the  proceedings,  and  cited  as  such,  and  ordered  to  answer  certain  inter- 
rogatories annexed  to  the  petition. 

The  said  John  B.  Chandler  came  in  Court  as  intervenor  and  third 
opponent,  alleging,  in  substance,  that  the  goods  and  merchandise  attached 
had  been  sold  by  him  to  the  defendant,  to  be  paid  for  in  cash,  amounting 
to  $337  49;  that  said  goods  were  delivered  to  the  N.  O.,  J.  &  O.  N.  R.  R. 
Co.,  as  carriers,  within  the  last  eight  days,  to  wit:  on  the  12th  January, 
1866,  to  be  conveyed  to  the  defendant  in  the  State  of  Mississippi,  and 
that  the  same  were  seized  in  this  case;  that  the  price  of  said  goods  is  still 
duo  and  unpaid;  that  he  hns  the  privilege  of  the  vendor  on  said  goods, 
und  the  right  to  reclaim  possession  of  them  for  indemnity.  In  a  supple- 
mental petition,  the  intervenor  also  alleged  that  the  three  bales  of  cotton 
attached  were  his  property,  and  the  defendant  has  no  title  whatever  to 
the  same.     He  prays  accordingly. 

The  Court  below,  after  hearing  the  parties,  dismissed  intervener's 
demand  and  gave  judgment  for  plaintiff,  with  privilege  on  the  property 
attached. 

The  intervenor  took  this  appeal. 

The  plaintiff  annexed  to  his  petition,  and  propounded  the  following 
interrogatories  to  the  garnishee: 

1st.  Have  you  in  your  possession  or  under  your  control,  or  had  you  at 
the  time  of  service  of  these  interrogatories,  or  since,  any  moneys,  good?, 
rights,  credits  or  property  of  any  kind  belonging  to  W.  Hopson,  or  in 
which  he  has  an  interest  ? 

2d.  Are  you  indebted,  or  were  you  at  the  time  of  service  of  these 
62 
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interrogatories,  or  niuce,  indebted  in  uuy  amount  or  on  any  aocount,  to 
W.  Hopson  ? 

Does  not  the  amount  of  said  debt  exceed  three  hundred  and  seven  dol- 
lars and  fifteen  cents  ? 

To  which  he  answered  as  follows: 

To  the  first  interrogatory,  respondent  answers,  Ist:  to  each  and  eveiy 
clause  of  said  interrogatory  and  part  thereof,  respondent  answers,  No. 

To  the  second  interrogatory  respondent  answers,  to  each  and  every 
part  of  this  interrogatory,  respondent  answers,  No.  And  here,  respondent 
will  state  that  the  defendant,  Hopson,  has  been  indebted  to  him,  respon- 
dent, since  December,  1865,  for  goods  and  merchandise,  and  cash 
advanced,  all  of  which  was  sold,  and  cash  advanced,  under  the  express 
understanding  and  stipulation  that  he  (Hopson)  should  immediately  pay 
for  the  same,  and  reimburse  respondent  in  cash,  or  its  equivalent  in  cot- 
ton; respondent  refers  to  the  account  annexed,  marked  A,  as  part  of  his 
answer  hereto. 

On  the  11th  and  13th  of  January,  1866,  in  accordance  with  the  agree- 
ment aforesaid,  and  failing  to  pay  respondent  in  cash,  Hopson  sent  to 
your  respondent  three  bales  of  cotton,  to  be  applied  to  the  payment  of 
his  account  in  lieu  of  cash,  as  herein  before  stated  and  explained.  And 
further,  after  deducting  the  fullest  market  value  of  said  three  bales  of 
cotton,  Hopson,  the  defendant,  is  now  indebted  unto  respondent  in  a  sum 
exceeding  9600,  now  due,  and  owing  under  the  contract  and  agreement 
above  set  forth.  Respondent  states  that  these  three  bales  of  cotton  were 
delivered  by  respondent  to  his  factors,  J.  L.  Lee  &  Co.,  for  sale  on  his 
account,  and  were  seized  by  the  sheriff  in  said  factors'  hands,  in  the 
above  case. 

Account  annexed — 
"  W.  Hopson,  in  account  with J.  B.  Ghakdlsb. 

December  6 — Invoice  rendered $1,099  73 

"    Cash 59  55 

•*        19— Invoice  rendered 90  05 

<«        ««  if  ((         g  27 

$1,255  50 
December  6— By  cash 200  00 

$1,055  50 
«  By  three  bales  of  cotton,  received  January  11th  and  13th." 
The  answers,  by  the  garnishee  to  the  interrogatories,  have  not  been 
excepted  to,  nor  were  they  offered  in  evidence,  and  the  plaintiff  contends 
that  they  are  not  before  us  as  evidence.  The  answers  of  a  party  interro- 
gated on  facts  and  articles  form  a  part  of  the  pleadings,  and  make  a  part 
of  the  record,  and  either  party  may  use  them  without  formally  introduc- 
ing them  in  evidence.  5  N.  S.  179.  9  B.  19.  Augustus  Walker  v.  Etienne 
OUknaso^  not  yet  reported.  Chandler,  garnishee  and  intervenor,  claims 
the  three  bales  of  cotton  as  owner,  and  we  are  satisfied  by  his  own  an- 
swers to  the  interrogatories,  that  they  belonged  to  the  defendant,  William 
Hopson,  who  had  sent  them  to  the  intervenor  to  be  sold  on  his  accoont, 
and  the  proceeds  to  be  placed  to  his  credit;  there  was  no  price  agreed 
on,  and  the  cotton  was  not  weighed;  it  remained  at  the  risk  of  Hopaon« 
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C.  C,  Arts.  2414,  2434.  If  the  cotton  had  been  destroyed  by  fire,  hov 
could  Hopson  have  claimed  credit  for  the  value ;  there  was  no  price 
agreed  on,  and  the  weight  was  not  known?  It  was  not  a  dation  en  payment 
for  any  specific  sum.  At  the  foot  of  the  account  is  the  following  memo- 
randum : 

'*  By  three  bales  of  cotton,  received  January  11th  and  13th,'*  no  amount 
is  carried  out  as  a  credit;  it  is  clear  that  the  credit  to  be  given  depended 
upon  the  sale  yet  to  be  made. 

Had  the  intervenor  claimed  a  privilege  it  would  have  presented  another 
very  different  question;  but  he  claims  the  ownership.  We  are  of  opinion 
that  Hopson  was  owner  of  the  cotton  when  it  was  attached. 

As  to  the  other  goods  and  merchandise  attached,  we  are  of  opinion, 
from  the  evidence,  that  the  intervenor  was  the  vendor,  and  had  a  privilege 
as  such;  and,  that  having  identified  the  said  goods,  and  claimed  them 
within  eight  days  of  the  delivery,  he  is  legally  entitled  to  claim  them 
back  in  kind,  under  Article  3196  of  Civil  Code. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  amended  as  follows:  That  the  attachment  on  the  goods 
and  merchandise  (other  than  the  three  bales  of  cotton)  be  dissolved,  and 
that  said  goods  and  merchandise  be  delivered  back  to  the  intervenor ; 
that  the  judgment  as  amended  be  affirmed,  the  plaintiff  and  appellee  to 
pay  the  costs  of  this  appeal. 


No.  1052.— Pflnjp  Devoi  &  Co.  v.  E.  Mabx. 

The  preaoription  of  one  jear.  under  Article  3601  of  the  0.  C,  does  not  Apply  in  An  Aotion  A«aliiAt  a 
n-ffttiorum  g^mtor  to  enforce  a  qua$i  contract. 

A  new  trial  will  not  be  granted  on  the  groand  of  newly  diecoTered  eTidenoo,  wh«n  the  aliased  newljr 
discovered  evidence,  if  offerred.  wonld  be  inadmissible  under  the  pleadinirs. 

Where  the  Court  below  has  exercised  a  sound,  legal  discretion  in  overruling  a  motion  for  a  new  trial 
the  Supreme  Court  will  not  interfeie. 

A  contract  made  in  18B2,  between  French  subjects  residing  in  I'ranoe,  on  the  one  side,  and  peraona 
residing  within  the  rebel  lines,  and  within  thellmiUof  the  insurrectionary  Stotea  of  the  United 
states,  on  the  other,  was  not  a  traflBc  between  enemies  forbidden  by  the  law  of  nations,  the  Presi- 
dent's proclamation  or  the  acts  of  Congress. 

The  proclamation  of  the  President  of  the  United  States,  and  the  acts  of  Congre8B,approved  July  13th, 
1861.  only  interdicted  and  prohibited  commercial  intercourse  as  unlawful,  between  the  inhabitanta  * 
of  the  eleven  Statea  named  on  the  one  side,  and  the  citizens  of  the  rest  of  the  United  Stalea,  on 
the  other  side.   12  U.  S.  SUtutes  at  Large,  idb'i. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
Buchanan  i&  Oilmore,  for  plaintiffs  and  appellees.     E.  W,  HuntingUm 
and  TF.  //.  Hunty  for  defendant  and  appellant. 

IiiSiiEY,  J.  The  plaintiffs,  residents  of  Havre,  France,  purchased 
through  their  agent,  John  Gauche,  of  New  Orleans,  at  Woodville,  Miss., 
from  E.  Marx&  Co.,  59  bales  of  cotton,  and  from  M.  Simon  &  Ca,  10 
bales. 

These  purchases  were  made  in  the  latter  part  of  March,  1862,  and  the 
invoices  in  evidence  are  dated  the  1st  April,  1862. 

The  weight  of  the  69  bales,  thus  purchased,  was  30,027  pounds,  and 
the  cotton  was  paid  for. 

Marx  k  Co.  stored  this  cotton  in  the  warehouse  of  Jacob  Shlesdnger, 
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at  Woodville,  on  the  Ist  April,  1862,  and  Marx  &  Co.,  by  a  letter  dated 
2d  April,  1862,  advised  Gauche  thereof. 

Invoices  of  the  69  bales  of  cotton,  thus  stood  in  WoodviUe  for  the 
account  of  the  plaintiffs,  with  proof  of  ownership  annexed,  were  depo- 
sited in  the  archives  of  the  French  Consulate  in  New  Orleans,  on  the  6lh 
of  April,  1862.  and  the  French  Consul  certified  the  same  to  be  French 
property. 

This  cotton  remained  stored  in  Schlessinger's  warehouse  until  some  time 
in  the  year  1863,  when  the  defendants,  acting  as  the  self-constituted  agents 
of  the  owners,  removed  the  cotton  from  the  warehouse  to  a  plantation 
some  three  miles  distant,  belonging  to  one  Netterville,  where  they  re- 
nmined  for  a  period  of  time,  which  the  evidence  does  not  determine. 

By  a  letter  dated  26th  July,  1864,  the  defendants  informed  Gktnche 
that  they  still  had  control  of  the  cotton  at  the  place  to  which  it  had  been 
Ve'moved,  and  Marx  therein  tells  Gauche  that  he  has  an  offer  for  the  cot- 
ton of  twenty-five  cents  a  pound,  in  Louisiana  State  Bank  notes,  and 
advises  Gauche  to  authorize  him  to  accept  the  offer,  as  '*  I  see  no  prospect 
of  removing  it." 

The  letter  concludes  by  requesting  Gauche  to  instruct  the  writer  what 
he  shall  do. 

"  Gauche  gave  no  authority  to  sell  the  cotton,  and  heard  no  more  of  it 
till  informed  by  one  Leob,  that  Marx  had  sold  the  cotton. 

In  December,  1865,  the  defendant  had  an  interview  with  Ghiuche  in  New 
Orleans,  and  informed  him  that  he  had  sold  the  cotton  in  question,  but 
did  not  say  to  whom,  or  the  price  he  had  received  for  it. 

Marx,  the  defendant,  was  brought  into  Court  by  personal  service  of 
citation,  on  the  20tL  January,  1866. 

The  plaintiffs  claim  their  cotton,  30,027  pounds,  or  its  value,  btated 
and  proved  to  be  worth  fifty  cents  per  pound,  its  value  when  the  suit  was 
brought. 

The  defence  set  up  is,  1st:  a  general  denial;  2d,  a  denial  that  plaintilEi 
were  the  owners  of  the  cotton ;  and  3d,  plaintiff  could  not  legally  acquire 
property  within  the  rebel  lines,  on  the  1st  April,  1862,  and  upon  these 
issues  the  case  was  tried  in  the  Court  below.  After  the  cause  had  been 
submitted  for  decision,  the  defendant  filed  a  plea  of  prescription  of  one 
year  in  bar  of  the  action,  which  was  properly  overruled  by  the  Court 
below,  as  the  action  is  evidently  against  a  negotiorum  gesior  in  a  quan 
contract,  and  is  governed  by  Article  3508,  and  not  by  Article  3501,  C.  C. 

The  District  Court,  having  rendered  judgment  in  favor  of  the  plaintilEi 
for  the  value  of  the  cotton  as  prayed  for  by  them  in  the  alternative,  the 
defendant  made  an  application  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  which  he  based  upon  an  affidavit  extant  upon  tlie 
record. 

This  affidavit  declares  that  defendant  can  prove  by  two  witnesses,  Iioeb 
and  Stewart,  that  the  cotton  sued  for  by  the  plaintiff  was  in  part  destroyed 
while  being  hauled  from  Woodville  to  Netterville*s,  and  that  the  only  part 
of  the  same  saved  was  thirteen  bales,  weighing  5,962  pounds,  which  was 
all  that  came  into  the  possession  of  the  defendant,  and  for  which  he  can 
be  held  responsible.  No  such  defence  as  this  was  pleaded  in  the  defen- 
dants'  answer;  and  a  new  trial  will  not  be  granted  to  prove  what  has  not 
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teen  pleaded.  Landry  v.  Banquin,  17  La.  84.  Cox  v.  BetJumet/,  10 
La.  15C. 

Another  ground  was  urged  in  support  of  the  application  for  a  new 
trial,  to  wit:  that  the  judgment  does  not  conform  to  the  prayer  of  the 
plaintiffs'  petition.  It  was  proved  on  the  trial,  that  the  sixty-nine  bales 
which  the  defendants  had  taken  possession  of,  had  been  sold  by  him,  and 
gone  out  of  his  hands.  A  judgment  for  the  delivery  of  the  cotton. would, 
therefore,  have  been  nugatory. 

This  Court  will  not  interfere  when,  as  in  the  present  case,  the  Court 
below  has  exercised  a  sound,  legal  discretion,  in  overruling  an  application 
for  a  new  trial.     6  An.  753.     2  An.  265.     10  Rob.  57. 

The  plaintiffs'  title  to  and  ownership  of  the  cotton,  its  value  when  the 
suit  was  brought,  and  the  defendants'  liability  to  the  plaintiffs  for  that 
value,  are  clearly  established,  unless  when  the  plaintiffs  purchased  the 
cotton  they  were  not  in  a  condition  legally  to  acquire  property  within  the 
rebel  lines.  The  argument  of  the  plaintiffs  on  this  plea,  set  up  by  the 
defendant,  meets  the  coucurrence  of  this  Court.  They  say,  ''the  plain- 
tiffs, French  subjects,  residents  in  France,  bought  on  the  1st  of  April, 
1862,  through  their  agent,  John  Gauche,  a  resident  of  New  Orleans,  from 
Marx  &  Co.,  and  Simon  &  Co.,  residents  of  WoodviUe,  Miss.,  sixty-nine 
bales  of  cotton,  then  being  in  WoodviUe. 

Both  WoodviUe  and  New  Orleans  were,  on  the  Ist  April,  1862,  within 
the  rebel  linea  New  Orleans  was  captured  and  occupied  by  the  Federal 
forces  on  the  25th  of  April,  1862,  and  WoodviUe  not  until  the  end  of  the 
war,  in  March  or  April,  1865. 

At  the  date  of  the  purchase  a  state  of  war  existed,  but  both  buyer  and 
seUer  were  on  the  same  side  of  the  hostile  lines.  It  was  not  a  traffic 
between  enemies  forbidden  by  the  law  of  nations,  nor  by  the  President's 
proclamations  and  the  acts  of  Congress.  There  is  no  principle  of  the 
law  of  nations  better  settled,  than  that  no  traffic  or  commercial  contract 
can  lawfuUy  subsist  between  the  inhabitants  of  one  or  two  belligerent 
States  and  those  of  the  other  l^belligerent  State.  Kent's  Commentaries, 
vol,  1,  pp.  74,  77. 

The  doctrine,  respecting  the  illegality  of  any  commercial  intercourse 
between  two  nations  at  war,  was  extensively  received  and  settled  in  the 
leading  case  of  OriswoJd  v.  Waddington,  15  and  16  Johnson's  New  York 
Reports.  See  also  Scholefield  v.  Eichelberger,  7  Peters,  586.  But  this  doc- 
trine is  not  applicable  to  the  contracts  for  the  purchase  of  cotton  involved 
in  the  present  controversy.  The  proclamation  of  the  President  of  the 
United  States  of  the  16th  of  August,  1861,  is  the  authentic  and  official 
guide  for  the  ascertainment  of  the  geographical  Hues  which  separated  the 
hostUe  parties  during  the  late  civil  war  and  rebeUion. 

In  that  proclamation.  President  Lincoln  declares,  in  pursuance  of  the 
5th  section  of  an  act  of  Congress,  approved  July  13th,  1861,  (12th  XJ.  S. 
Statutes  at  Large)  that  the  inhabitants  of  eleven  States  named,  (including 
Mississippi  and  Louisiana)  are  in  a  state  of  insurrection  against  the 
United  States,  and  that  aU  commercial  intercourse  between  those  States 
and  their  inhabitants,  on  the  one  side,  and  the  citizens  of  other  States,  and 
other  parts  of  the  United  States,  on  the  other  side,  is  unlawful,  and  wiU 
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remain  unlawfal  until  sach  insurreotion  shall  cease,  or  has  been  sup- 
pressed.    12th  U.  S.  Stat,  at  Large,  1262. 

The  words  of  the  act  of  Congress,  referred  to  in  this  proclamation,  are 
as  follows: 

**  And  thereupon"  (the  proclamation  of  the  President)  aU  commercial 
interoourse  between  the  same  (the  proclaimed  States)  and  iJie  citizens  of  the 
rest  of  the  United  States  shall  cease,  and  be  unlawfid,  so  long  as  such  condition 
of  hostility  shall  continite, "  The  difference  of  expression  between  the  act 
of  Congress  and  the  President's  proclamation,  is  not  material.  Commer- 
cial intercourse  between  the  citizens  of  Louisiana  or  resident  citizens  of 
France,  on  the  one  side,  and  citizens  of  Mississippi  on  the  other,  in  the 
month  of  April,  1862,  was,  therefore,  clearly  not  unlawful 

For  the  reasons  by  the  District  Court,  and  those  now  by  us  assigned, 
it  is  ordered,  adjudged  and  decreed  that  the  judgment  of  the  District 
Court  be  and  the  same  is  hereby  affirmed,  at  the  costs  of  the  appellant 

Behearing  refused. 


Nos.  904  &  905.— Succession  of  J.  C.  P.  WEDERSTRAin>T. 

J.  O.  t*.  WoderttrandtMJwoed  a  planUtion  in  the  parish  of  Plaqueminea,  La.,  which  he  left  in  durge 
of  PiBrra  Oazanava,  his  acent  and  factor,  and  wont  to  New  York  in  1883^  when  he  died  in  tte 
month  of  Febraaiy.  1864.  Previooa  to  hie  death  ha  made  a  will,  wherein  be  appointed  Piene 
CazenaTe  (hia  agent)  testamentary  executor  of  his  succession,  who  qualified  as  such  on  the  19th 
«f  March,  18M;  prior  to  the  time  the  executor  qnalifled.  a  erop  was  planted,  and  in  a  frowiac 
condition  under  his  direction  as  agent;  the  agent, on  becoming  the  executor,  oontinnedthe 
working  of  the  crop  through  the  season,  with  the  full  knowledge  of  the  creditors  and  legatees: 
JMd— Thatwbateyer  the  executor  has  necessarily  paid  out  in  oanrying  on  the  plantation  ehonld 
be  allowed  in  the  settlement  of  his  accounts. 

The  fact  that  he  did  not  call  a  meeting  of  the  creditors  under  Article  1160,  C.  O.,  cannot  throw  upon 
him  all  the  expenses  incurred  in  good  faith,  and  make  him  at  the  same  time  pay  over  the  pro- 
oeeds  of  the  crop. 

Where  the  executor  of  an  estate  has  filed  an  account  of  his  administration,  and  all  the  credits  are 
admitted,  and  all  tbt  debits  are  denied,  and  the  account  appears  to  be  fair  and  reasoneble,  the 
presamptlon  is  in  favor  of  the  executor,  who  is  an  officer  of  the  Court,  and  positive  and  direct 
proof  of  every  item  is  not  required. 


APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
C.  Eoselius,   and  Budd  cfe  Lambert,  for  executor.     Buchanan  <ft  Gil- 
more,  and  (7.  X  Morse,  for  Mrs.  Isaac  E.  Morse.     /.  Ad.  Rozier,  for  Mrs. 
Johnson,  Mrs.  Smith,  and  Miss  E.  Boyce. 

Howell,  J.  On  the  18th  of  March,  1865,  Pierre  Cazenave,  testamen- 
tary executor,  filed  a  provisional  account,  to  which  various  oppositions 
were  made,  and  from  a  judgment  disposing  thereof  an  appeal  has  been 
taken  by  all  the  opponents  except  one,  who  asks  its  affirmance.  Only 
such  grounds  of  opposition  will  be  examined  as  have  been  urged  before 
ns,  according  to  the  rules  of  this  Court. 

L  The  accounts  of  disbursements  and  expenses  in  carrying  on  a  large 
plantation,  in  the  parish  of  Plaquemines,  are  opposed  on  the  grounds 
that  the  executor  was  without  legal  warrant  to  work  the  said  plantation, 
but  he  should  have  sold  or  rented  the  property. 

The  testator,  it  seems,  left  here  in  the  spring  of  1863,  leaving  Cazenave, 
his  agent  and  factor,  and  died  in  New  York  9th  February,  1864,  having 
made  a  wiU^  appointing  said  Cazenave  his  executor. 
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The  evidence  does  not  show  that  the  plantation  oonld  have  been  advan- 
tageonslj  leased  after  the  death  of  the  owner.  An  application  to  rent  it 
was  made  prior  to  that  event,  but  Cazenave,  the  agent,  being  without 
authority,  declined,  and  the  applicant  refused  to  wait  until  the  authority 
could  be  obtained.  The  executor  qualified  on  19fch  March,  1864,  at  which 
time  the  plantation  was  under  cultivation  in  accordance  with  the  previous 
instructions  and  wishes  of  the  owner,  and  with  every  prosx>eot  of  realizing 
a  large  revenue. 

It  appeared  then  to  be  to  the  interest  of  the  creditors  and  legatees  that 
a  crop  should  be  made,  and  no  objection  seems  to  have  been  suggested 
until  after  the  crop  was  materially  damaged  in  the  summer  and  falL  The 
parties  now  opposing  had  their  remedy,  but  they  chose  to  remain  silent, 
and  to  acquiesce  in  the  course  pursued  by  the  executor.  The  fact  that 
he  did  not  call  a  meeting  of  the  creditors  under  Article  1160,  C.  C,  cannot 
throw  upon  him  all  the  expenses  incurred  in  good  faith,  and  make  him  at 
the  same  time  pay  over  the  proceeds  of  the  crop.  Whatever  he  has 
necessarily  paid  out  in  carrying  on  the  plantation  should  be  allowed.  It 
is  urged,  however,  that  these  disbursements  have  not  been  satisfactorily 
proven.  All  credits  in  the  accounts  are  admitted,  and  all  the  debits  de- 
nied. Under  such  a  general  objection,  we  think,  that  where  the  account 
appears  to  be  fair  and  reasonable,  the  presumption  is  in  favor  of  the 
executor,  who  is  an  officer  of  the  Court,  and  that  the  positive  and  direct 
proof  of  every  item  is  not  required.  The  clerk  of  the  executor  testifies 
positively  to  the  correctness  of  the  accounts,  in  this  instance,  and  we  find 
in  the  record  several  orders  of  Courts,  authorizing  purchases  and  pay- 
ments, and  many  vouchers  sustaining  various  items,  which,  together  are 
sufficient,  in  our  opinion,  to  sustain  said  accounts,  in  the  absence  of  ape* 
cific  oppositions.  The  items,  31,807  88  and  81,460  60,  are  properly 
allowed.  The  item  of  $27,817  55,  opposed  in  the  same  manner,  is  the 
total  indebtedness  of  the  deceased  to  his  factor,  Cazenave,  ''as  per  ac- 
oount  current  rendered/'  up  to  1st  March,  1864,  and  interest  to  date  of 
filing  the  tableau,  and  is  reduced  by  credits  to  87,381  56,  balance  dua 
In  a  letter  written  by  the  deceased  on  18th  November,  1868,  he  states  his 
indebtedness  to  Cazenave,  on  1st  May  preceding,  to  be  about  $21»00P, 
which,  with  other  evidence,  including  memoranda  of  instructions  and 
letters  from  deceased  to  Cazenave,  and  the  rule  relating  to  the  "  stated 
accounts  "  of  commission  merchants,  will  authorize  the  allowance  of  this 
balance.  No  special  objection  is  made  to  any  item  in  this  account  cur- 
rent, which  is  in  evidence,  and  to  the  correctness  of  all  the  items  of  which 
the  clerk  testifies  from  personal  knowledge. 

n.  The  item  of  81,109  78,  *'  due  by  Mr.  and  Mrs.  Morse,"  was  stricken 
out  on  the  opposition  of  the  said  Mrs.  Morse,  based  on  the  ground  that 
she  is  a  creditor  instead  of  a  debtor  to  the  estate,  and  entitie  to  the  money 
received  by  the  executor  from  J.  Grassin  for  rent,  under  the  written  con- 
sent of  the  deceased. 

The  item  is  composed  of  $600,  for  two  months'  rent  of  house  157  Camp 
street;  8175  rent  received  from  J.  Grassin,  and  8334  78,  sundries  furnished 
Mr.  Morse  and  family. 

The  other  opponents  also  object  to  this  item,  on  the  ground  that  it 
should  be  charged  to  the  executor. 
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The  written  consent  referred  to,  and  dated  in  March,  1863,  is  to  the 
efifect  that  Mrs.  Morse  should  occupy  the  residence  of  the  deceased,  and 
the  rent  of  $100  a  month  be  considered  an  equivalent  for  the  interest 
on  his  note  for  815,000  held  by  her.  The  interest  is  credited  on  the  note 
up  to  1st  January,  1864,  and  Mrs.  Morse,  the  holder,  is  credited  in  the 
tableau  for  the  interest  thereon  from  said  date  to  filing  the  tableau  in 
1865.  The  rent  claimed  is  for  ten  months,  ending  on  80th  Noyember, 
1864,  at  $60  per  month;  that  is,  for  the  period  intervening  between  the 
death  of  the  deceased  and  the  sale  of  the  said  house. 

The  agreement,  therefore,  if  of  any  binding  effect,  does  not  apply,  and 
getting  credit  for  the  interest,  there  is  no  good  reason  why  she  should  not 
pay  the  rent,  which  is  claimed  for  a  much  less  amount  than  stipulated  in 
the  written  consent  or  agreement.  As  to  the  rent  received  from  Grassin 
for  store,  the  consent  of  the  decedent  was  conditioned,  that  Mrs.  Morse 
should  credit  the  amount  received  on  the  said  note  held  by  her,  which  is 
not  done,  and  she  must,  consequently,  account  for  the  same,  the  amount 
of  which  is  not  disputed. 

We  think,  therefore,  the  probate  Judge  erred  in  striking  these  two 
snms  from  the  account;  but  we  agree  with  him  as  to  the  third  item.  The 
value  of  the  articles  furnished  to  Mr.  and  Mrs.  Morse  was  compensated 
by  the  services  rendered  by  Mr.  Morse  on  the  plantation.  No  objection 
was  made  to  the  proof  of  such  services  as  an  equivalent  to  the  charge. 

III.  Opposition  is  made  to  a  note'  for  $17,000,  in  favor  of  Bank  of 
Louisiana,  secured  by  mortgage  on  the  residence  in  New  Orleans,  and 
held  by  Mrs.  Morse,  on  the  ground  that  she  purchased  the  note  for  one- 
third  of  its  amount,  and  being  a  universal  legatee  must  be  deemed 
a  negotiorum  gestor  in  the  purchase,  and  not  be  permitted  to  benefit 
herself  to  the  prejudice  of  her  co-legatees.  To  this  it  is  successfully 
replied,  that  without  proof  of  an  intention  to  act  in  such  character,  Mrs. 
Morse,  although  a  legatee  in  a  succession  insolvent  ah  initio,  must  be 
viewed  as  any  other  purchaser  of  the  note,  and  as  much  entitled  to  its 
payment  as  if  the  bank  had  given  it  to  her.  She  obtained  a  valid  title 
to  it,  and  its  appearance  in  the  tableau  is  correct.  The  succession  is 
credited  with  the  price  of  the  mortgaged  property,  and  charged  with  the 
amount  of  this  note,  to  be  paid  to  Mrs.  Morse,  and  the  surplus  of  the 
price,  thus  balancing  the  entry,  and  showing  the  destination  of  the  pro- 
ceeds or  price. 

It  is  therefore  ordered,  that  the  judgment  appealed  from,  be  set  aside, 
so  far  as  it  sustains  the  opposition  of  Mrs.  Isaac  E.  Morse,  and  it  is  now 
ordered  that  her  said  opposition  be  so  far  maintained  only  as  to  strike 
from  the  *  *  item  due  by  Mr.  and  Mrs.  Morse, "  the  sum  of  $334  78,  * '  amount 
of  bill  of  sundries  delivered  to  them  from  Harlom  plantation,"  and  that 
as  thus  amended,  the  judgment  be  affirmed. 

Costs  of  appeal  to  be  paid  by  Mrs.  I.  E.  Morse,  appellee. 
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No.  892.— Meekins,  Kelly  &  Co.  v,  Theib  Cheditorb.  122      6Q2' 

'i  he  ezerciie  by  Congx^m  of  the  constitntional  power,  vested  in  them  to  eetabliah  a  uniform  system 

of  bankruptcy,  repeals  the  insolvent  laws  of  each  particular  State. 
The  United  States  bankrupt  law  does  not,  however,  divest  the  State  Courts  of  the  jurisdiotlon 

neoesssry  to  the  final  administration  of  the  estate  of  an  insolvent  who  had  made  a  surrender 

previous  to  Its  passage 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeOowes,  J. 
Buchanan  A  GUmorey  for  plaintiffs  and  appellees.     Whiiaker  <ft  Fd- 
lowSf  for  appellants. 

Ilslet,  J.  This  case  presents  the  first  application  by  this  tribunal  of 
the  act  of  Congi'ess,  approved  2d  March,  1867,  entitled  "  an  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United  States." 

By  the  50th  section  of  that  act,  it  is  in  force  for  certain  purposes  from 
the  date  of  its  approval. 

The  legal  effect  of  this  exercise  by  Congress  of  a  power  vested  by  the 
Constitution  of  the  United  States,  is  to  repeal  the  insolvent  laws  of  each 
particular  State.  Sturges  v.  Crowninshield,  4  Wheat.  122;  Clarke  v.  Eo- 
sembuj  5  Rob.  27;  Beach  v.  MiUei-,  15  An.  602.  Story  on  the  Constitution, 
I  1114. 

And  this  well-settled  doctrine  received  a  legislative  sanction  in  Louisi- 
ana by  the  act  of  the  27th  March,  1843,  to  revive  the  insolvent  laws  of 
Louisiana,  an  act  passed  immediately  after  the  repeal  by  Congress  of  the 
United  States  Bankrupt  Act  of  1841. 

Has  this  Court  jurisdiction  to  decree,  as  it  is  asked  to  do  by  the  appel- 
lant, that  this  cause  be  remanded  to  be  proceeded  with  as  a  cessio  honorum^ 
notwithstanding  the  repeal  of  the  State  insolvent  laws  ? 

The  proceeding  in  the  lower  Court  commenced  by  an  application  on 
the  part  of  the  plaintiffs,  Meekins,  Kelly  k  Co.  for  a  respite,  and  the 
present  appeal  is  taken  by  an  opposing  creditor  from  a  judgment  of  the 
District  Court,  rendered  in  January,  1866,  granting  the  respite. 

Aa  examination  of  the  vote  given  at  the  meeting  of  creditors,  and  a 
comparison  of  that  vote  and  the  schedule  filed,  have  failed  to  satisfy  us 
that  there  has  been  a  legal  majority  in  favor  of  the  respite,  and  the  pro- 
ceedings resolved  themselves  instantaneously  into  a  cessio  bonorum,  which 
was  accepted;  and  the  acceptance  of  the  cession  vested  all  the  property 
of  the  debtors  in  their  creditors,  and  proceedings  continue  as  if  the  ces- 
sion had  been  offered  in  the  first  instance.  Aft.  3065,  La.  Code.  Arce- 
natix  V.  His  Credilors,  3  La.,  p.  38. 

In  the  case  of  West  v.  ITis  Creditors,  5  Rob.  261,  the  doctrine  is  clearly 
announced,  that  the  State  tribunab  were  not  deprived  by  the  United 
States  Bankrupt  Law  of  any  portion  of  their  jurisdiction,  necessary  to 
the  final  administration  of  the  estate  of  insolvents  who  had  made  a  sur- 
render previous  to  its  passage,  and  we  consider  this  the  settled  jurispru- 
dence of  the  State.  8  Rob.  123.  4  An.  490.  15  An.  602.  And  that  it 
is  as  applicable  to  the  United  States'  Bankrupt  Act  of  1867  as  to  that  of 
1841,  to  which  last  act  of  Congress  the  decisions  refer. 
63 
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It  is  therefore,  for  the  reasons  assigned,  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
Ter^ed  ;  it  is  further  ordered,  that  the  ease  be  remanded,  and  that 
proceedings  therein  continue  as  if  the  cession  had  been  offered  in  the 
llrst  instance  by  the  plaintiffs,  costs  in  both  courts  to  be  paid  by  the 
insolvent  estate. 

Rehearing  refused. 


No.  1811. — Stephen  Windham  v,  Daved  Cebf. 

Oonrta  of  ioatioe  will  «oi  lend  AMiiUnoe  to  enforce  or  annnl  contraote  when  the  oonsideration  w  il]e«»l 
and  reprobated  bj  law. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey^  J. 
J.  McVea  and  J.  H,  Muse,  for  plaintiff.     Breaux  <ft  Fenner,  and  W. 
F,  Keman,  for  defendant. 

Htuan,  C.  J.  Plaintiff  sued  to  have  the  sale  of  a  tract  of  land,  made 
by  him  to  defendant,  in  1865,  annulled,  on  the  ground  of  lesion. 

Defendant  raised  several  grounds  of  objection  to  the  suit,  which  we  do 
not  notice,  as  the  plaintiff,  in  his  petition,  made  an  averment  that  deprives 
him  of  the  aid  of  the  Court  in  his  attempt  to  set  aside  the  sale.  The 
averment  is,  that  he  received  from  the  defendant  as  the  consideration  of 
the  sale,  the  sum  of  ten  thousand  dollars  in  Confederate  money,  then 
greatly  depreciated. 

The  plaintiff,  by  so  contracting,  gave  confidence  and  credit  to  written 
obligations  isssued  and  used  by  rebels  in  carrying  on  war  against  the 
government. 

The  fact  that  he  did  not  receive  a  sufficient  consideration  for  the  land 
sold  by  him  to  defendant,  does  not  make  the  contract  of  sale  any  the  less 
illegal. 

This  Court  will  not  lend  assistance,  either  to  enforce  or  annul  snch 
contracts. 

Let  the  judgment  of  the  District  Court  be  reversed,  and  the  snit  be 
dismissed  at  plaintiff^s  costs. 


No.  144d)».— Albe&  a.  Pbat  v,  Frank  Herbeb  &  H.  Blaese. 

Where  a  written  obliffation  for  money  ezpreBses  a  condition  precedent  to  ite  payment,  and  tli«  parly 
on  whom  the  condition  is  imposed,  seeks  to  avoid  payment  on  the  ground  of  its  failure,  h«  most 
state  that  the  failure  was  not  through  his  fault  or  negligence. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  JTow^,  J. 
E.  W.  Huntington,  for  plaintiff  and  appellee.     G.  L.  Bright,  for  de- 
fendants and  appellants. 

Htman,  C.  J.  This  is  a  suit  against  defendants  on  a  promissory  note, 
drawn  by  Herber  to  the  order  of  and  endorsed  by  Blaese,  payable  on 
condition  that  Herber  should  be  able  to  renew  a  lease  of  the  "Wood 
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House,"  in  New  Orleans,  for  two  years.  The  defence  is,  the  failure  to 
obtain  a  renewal  of  the  lease.  The  evidence  shows  that  Herber  could 
have  obtained  from  the  owner  of  the  house  a  renewal  of  the  lease  for  two 
years,  for  the  price  at  which  it  had  been  rented.  He  chose  not  to  do  so, 
but  required  a  reduction  of  the  price. 

Defendants  have  appealed  from  a  judgment,  condemning  them  to  pay 
the  amount  of  the  note,  interest  thereon,  and  the  cost  of  suit. 

Let  the  judgment  be  affirmed,  at  the  costs  of  defendants. 

HowEiiL,  J.,  recused. 


No.  909. — Succession  of  W.  G.  Stbphenb. 

Tbfl  jariadiction  of  the  Second  IMstriot  Court  of  Kew  Orleans,  over  the  persons  and  property  of 
minors,  whose  parents  bad  died  within  its  limits,  and  to  whom  it  had  appointed  a  tutor,  who  has 
si  nee  died,  is  not  divested  by  the  removal  of  the  minors  to  another  btate. 

Where  minors  have  removed  to  another  State,  after  the  death  of  their  tutor  in  this  State,  and  guar- 
dian«  have  been  appointed  thereto  by  competent  judicial  authority,  such  appointments  will  not  be 
recognized  by  the  Probate  Court  of  this  State  having  jurisdiction  of  the  minor's  property.  They 
must  qualify  as  tutors  to  the  minors,  aocording  to  the  laws  of  this  btate,  before  they  can  sue  for 
or  obtain  possession  of  the  property  of  the  minors. 

A  PPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas^  J. 
jLjl     Burant  (ft  Hornor,  for  appellant. 

Labattve,  J.  This  is  an  appeal  taken  from  a  judgment  of  the  lower 
Court,  refusing  to  recognize  the  petitioners  as  guardians,  respectively,  of 
Geo.  W.  Stephens,  aged  about  nineteen  years,  and  Catherine  Stephens,  a 
girl  aged  about  twelve  years.  This  is  an  ex  parte  application,  which  was 
passed  upon  by  the  Judge  on  the  face  of  the  petition  and  letters  of  guar> 
dianship  issued  out  of  this  State. 

The  petition  reads  thus: 

"  The  petition  of  Meloin  Stephens,  who  resides  in  the  State  of  New 
York,  and  of  Susan  M.  Hawley,  a  single  woman,  who  resides  in  Tecum- 
seth,  in  the  State  of  Michigan,  respectfully  shows  that  William  G.  Ste- 
phens, a  resident  of  this  city,  died  on  the  25th  of  November,  1861,  and 
his  succession  was  opened  on  the  10th  of  December,  1861,  nnder  No. 
18,595  of  the  docket;  that  Gideon  Stephens  was  appointed  and  qualified 
administrator  thereof,  and  the  proceedings  still  pending,  and  the  succes- 
sion unliquidated  and  unsettled;  that  at  the  time  of  his  death,  Wm.  G. 
Stephens  was  a  widower,  having  been  twice  married,  first  to  Catherine 

Hawley,  of  the  State  of  New  York,  and  recently  to  of  the 

city  of  New  Orleans,  and  by  his  first  marriage,  the  said  Stephens  had 
two  children,  a  boy  named  Geo.  W.  Stephens,  now  aged  about  nineteen 
years,  and  a  girl  named  Catherine  Stephens,  now  aged  about  twelve 
years;  that  these  minors  were,  upon  consultation  with  and  consent  of 
the  relations  of  the  deceased,  and  for  the  advantage  and  benefit  of  the 
said  minors,  taken  from  the  city  of  New  Orleans;  and  the  boy,  George, 
domiciled  in  the  family  of  Nathan  Stephens,  in  New  York,  where  he  still 
is,  and  the  girl,  Catherine  Stephens,  domiciliated  in  Tecumseth,  Michigan, 
where  she  still  is: 
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*'  The  said  Nathan  Stephens,  being  the  brother  of  the  deceased,  and  the 
said  Sasan  M.  Hawley,  the  sister  of  the  first  wife,  and  maternal  aunt  of 
Catherine,  her  ward;  and  that  this  removal  of  the  minors  was  effected  in 
the  month  of  June,  1862;  that  these  minors  are  the  sole  heirs  of  the 
deceased,  the  issue  of  the  first  marriage,  and  there  was  no  issue  of  the 
second  marriage;  that  on  the  25th  of  April,  1864,  Gideon  Stephens,  ad- 
ministrator, and  the  father  of  the  deceased,  convoked  a  meeting  of  the 
family,  under  whose  recommendation  the  Court  appointed  by  virtue  of 
the  fourth  section  of  the  act  of  15th  March,  1855,  M.  H.  Flanagan,  tutor, 
and  Thomas  H.  Burke,  under- tutor,  who  were  both  regularly  qualified; 

that  subsequently,  to  wit:  on  the 1864,  the  said  Flanagan  died, 

and  these  minors  have  been  left  without  a  tutor  ever  since  that  date  in 
Louisiana. 
^'Petitioners  show  that  to  obviate  these  embarrassments  in  the  settlement 
of  jl;his  succession,  one  of  them,  to  wit:  Melven  Stephens  has  obtained 
letters  of  guardianship  for  the  minor,  George  W.  Stephens,  from  the 
Surrogate  of  King's  county.  New  York,  under  date  of  the  26th  December, 
1865,  and  petitioner,  Susan  M.  Hawley,  obtained  letters  of  guardianship 
for  the  minor,  Catherine,  from  the  Probate  Court  for  the  oouniy  of  Jack- 
son, both  of  which  are  made  part  hereof,  from  which  it  appears  that  both 
petitioners  have  been  duly  appointed  and  qualified  according  to  the  laws 
of  the  State  where  the  appointments  were  made,  and  where  the  minors 
reside. 

.  **  Wherefore,  petitioners  pray  that  they  be  recognized  as  guardians  of 
the  said  minors,  and  as  such,  entitled  to  sue  for  and  recover  any  property, 
rights  or  credits  belonging  to  the  said  minors  in  this  State,  and  relieved 
from  the  necessity  of  qualifying  as  tutors  of  said  minors,  according  to 
the  laws  of  this  State,  and  they  pray  for  general  relief." 

At  the  foot  of  the  petition,  all  the  facts  and  allegations  contained  in 
said  petition,  are  sworn  to  by  one  of  the  petitioners. 

The  letters  of  guardianship  are  found  in  the  record,  and  show  the 
appointments  of  tutors  as  made,  respectively,  in  the  States  of  New  York 
and  Michigan. 

The  Court  below  rendered  judgment  that  the  prayer  of  the  petition  be 
not  granted. 

The  petitioners  appealed. 

This  case  involves  a  question  of  jurisdiction,  which  must  be  tested  by 
fixing  the  domicile  of  the  minors. 

It  is  well  settled  that  the  domicile  of  the  tutor  is  that  of  the  minor. 
Civil  Code,  Art.  48.  2  R.  160.  14  A.  565.  W.  G.  Stephens,  the  father 
of  the  minors,  was  a  resident  of  and  died  in  the  city  of  New  Orleans,  on 
the  25th  November,  1861,  and  his  succession  opened  on  the  10th  Decem- 
ber, 1861 ;  he  left  at  his  death  the  said  minors,  to  whom  M.  H.  Flanagan 
was  duly  appointed  and  quaUfied  as  tutor,  and  he  subsequently  died  in 
1864,  and  the  minors  remained  without  a  tutor.  The  petitioners  subse- 
quently caused  themselves  to  be  respectively  appointed  in  the  States  of 
New  York  and  Michigan. 

These  minors  were  removed  from  this  State  by  their  relations  in  June, 
1864. 

It  is  clear  that  the  domicile  of  their  father  and  of  their  deceased  tutor, 
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Flanagan,  wa8  in  this  city,  where  they  were  left  unprovided  with  tutor,  by 
the  death  of  Flanagan.  Their  domicile  was  then  here,  and  the  question 
is:  did  their  removal  from  this  State,  change  and  remove  also  their  domi- 
cile, and  divest  the  Court  of  New  Orleans  of  its  jurisdiction  over  their 
persons  and  property?  We  think  not:  the  tutorship  was  opened  and 
vacated  here,  where  their  tutor  resided  at  the  time  of  his  death,  and  no 
Courts,  even  in  this  State,  had  jurisdiction  to  fill  the  vacancy,  except  the 
probate  Court  of  New  Orleans.  13  A.  265.  C.  C,  Art.  289.  The  appoint- 
ments of  petitioners  are  nullities. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 


No.  1433. — Thb  State,  ex  rel.,  EIeakny,  Blois  &  Co.,  v.  The  Judge  of 
THE  Second  District  Coubt  of  New  Orleans,  et  al. 

This  case  involves  only  a  qnestion  of  fact. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Tliomas,  J, 
G.  L,  BrigJU,  for  Eearny,  Blois  &  Co. 

Reporter. — The  facts  are  stated  in  the  opinion  of  the  Court. 

HowBiiii,  J.  This  is  an  application  for  a  writ  of  prohibition  against  the 
Judge  of  the  Second  District  Court  of  New  Orleans,  and  the  plaintiff,  in 
the  suit  of  Alfred  Penn  v.  Kearny,  Blois  <fe  Co.,  in  which  a  suspensive 
appeal  was  granted  to  the  defendants,  on  furnishing  a  bond  with  good 
and  solvent  security,  in  the  sum  of  $13,000. 

On  a  rule  taken  by  the  plaintiff  to  set  aside  the  appeal,  on  the  ground 
of  the  insufficiency  of  the  sureties,  the  appeal  was  declared  to  be  devolu- 
tive only,  and  to  correct  this  alleged  error  of  the  District  Judge,  and 
prevent  the  issuing  of  an  execution  on  the  judgment,  this  proceeding  is 
had. 

The  question  presented  to  us  is  one  of  fact  only,  which  is:  Does  the 
evidence  show  the  sureties  to  be  sufficient  and  solvent  ? 

The  first  surety,  James  O.  Nixon,  states,  that  after  paying  all  his  debts 
there  would  be  a  sufficient  amount  of  his  property  left  to  pay  the  amount 
of  this  bond.  He  estimates  his  debts  at  about  $130,000,  and  his  assets  at 
$295,000;  and  yet  the  District  Judge  considered  him  to  be  an  insufficient 
surety  for  $13,000.  Where  such  disparity  exists,  there  must  be  grave 
reasons  for  doubting  the  surety. 

The  estimate  of  his  property,  as  witness  on  the  8th  June,  1867,  is  made 
as  follows:  He  supposes  that  a  certain  piece  of  real  estate,  on  Canal 
street,  purchased  by  him  for  $575,  would  bring  $10,000,  on  which  there 
is  a  mortgage  for  $5,300;  the  materials  of  the  Crescent  office  cost  about 
$70,000;  the  "  good  will"  of  said  office  would  sell  for  $75,000;  the  State 
owes  him  about  $80,000;  nearly  all  of  which  is  in  warrants,  the  most  of 
which  are  pledged;  and  book  accounts  due  him  to  about  $60,000,  making 
in  all  the  said  sum  of  $295,000,  being  $165,000  more  than  his  debts. 
Counsel  for  Penn  contends  that  these  estimates  are  palpably  exaggerated 
and  absurd,  and  refers  to  the  suit  of  J.  0.  Nixon  v.  His  Creditors,  as 
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rebutting  evidence,  in  which  his  assets  on  22d  August,  1865,  are  placed 
in  the  schedule  at  $282,981  29,  and  his  liabilities  at  $88,193  56,  showing 
an  excess  in  favor  of  the  insolvent  of  $194,787  73. 

We  are  to  determine  whether  or  not  the  surety  has  property  now  suffi- 
cient to  answer  for  the  amount  of  the  obligation.  He  says  that  he  owes 
$130,000,  which  must  be  considered  good  against  him;  that  there  is  owing 
to  him  $140,000;  and  besides  this,  he  has  the  materials  of  the  Crescent 
office,  which  cost  him  about  $70,000,  and  which  we  must  presume  he 
acquired  since  his  surrender,  in  1865.  These  sums,  without  including 
the  "good  will  "of  the  Crescent  office,  $75,000,  and  the  real  estate, 
$10,000,  make  $210,000  of  assets  to  answer  for  $130,000  of  debts,  leaving 
a  margin  of  $80,000. 

We  have  nothing  before  us  to  show  that  the  materials  are  not  worth 
what  they  cost,  nor  that  the  debts  due  the  witness  may  not  be  realized- 
We  would  be  left  to  conjecture  altogether  in  an  attempt  to  fix  any  leas 
value  than  that  given  by  the  witness,  and  we  do  not  feel  authorized  to 
enter  the  fields  of  conjecture.  It  may  be  that  his  ideas  of  his  own  for- 
tune are  greater  than  the  reality,  but  we  are  not  furnished  with  the 
standard  by  which  to  measure  the  difference,  the  ideal  and  real  fortune. 
We  must  be  guided  by  the  law  and  the  evidence.  It  is  true,  the  record 
of  insolvency  shows  a  very  large  excess  of  assets  over  liabilities,  but  an 
inspection  of  the  schedule  shows  that  said  assets  consist  principally  of  ac- 
counts and  notes  for  their  full  amount,  the  aggregate  being  over  $80,000, 
and  due  in  a  period  of  time  extending  back  several  years  prior  to  June, 
1862,and  two  claims  for  damages  amounting  to  $150,000,  growing  out  of  the 
alleged  suppression  and  sale  of  the  Crescent  newspaper,  at  about  the  last 
mentioned  date.  The  record  of  insolvency  does  not  enable  us  to  deter- 
mine how  much  the  witness  exaggerates  the  value  of  his  present  property, 
if  it  is  exaggerated,  and  being  of  a  date  prior  to  the  making  of  the  bond, 
cannot  affect  it. 

There  is  no  other  rebutting  evidence.  If  it  be  true,  that  J.  O.  Nixon 
is  the  State  Printer,  we  do  not  see  how  that  fact  will  protect  him,  as  sug- 
gested, from  the  effect  of  his  pledge  of  the  State  warrants,  and  which,  if 
made  available,  will,  to  that  extent,  diminish  his  debts,  for  which  they 
are  pledged.     There  is  no  evidence  as  to  the  value  of  the  said  warrants. 

Upon  the  whole,  we  are  forced  to  the  conclusion  that  the  witness  has 
shown  that  he  has  sufficient  property,  movable  and  immovable,  after  pay- 
ing his  debts,  to  satisfy  the  bond  of  $13,000,  and  that  there  is  not  suffi* 
cient  evidence  in  this  record  to  discredit  him  as  to  that  fact. 

We  think  also,  that  the  second  surety,  John  Murphy,  has  shown 
property  worth  at  least  $2,500  to  answer,  to  that  amount  for  said  bond, 
and  strengthen  the  security. 

It  is  therefore  ordered  that  the  rule  herein  be  made  absolute,  and  that 
the  Judge  of  the  Second  District  Court  of  New  Orleans,  and  Alfred  Penn,  be 
prohibited  from  proceeding  further,  in  the  case  of  Penn  v.  Kearny^  Blou 
d^  Co,^  during  the  pendency  of  the  suspensive  appeal  therein.  The  de- 
fendants herein  to  pay  the  costs  of  this  proceeding. 
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No.  823. — H.  Bellocq  v,  A.  Dhones  and  A.  Penent. 

Plaintiif  nies  defendant  for  a  settlement  of  the  partnership  aooonnt.  and  for  damages  against  the 
managing  partner.  A  third  party  interrenes,  and  claims  a  schooner  as  his  own  property,  which 
he  had  purchased  from  the  defendant,  the  managing  partner,  by  notarial  act,  prior  to  the  institn- 
tion  of  the  snit.  Plaintiif  resists  his  demand  on  the  grounds,  1st:  that  tiie  act  of  sale  was  not 
recorded,  as  required  by  acts  of  Congress;  2d.  that  it  is  not  expressed  on  the  face  of  the  act  of  sale 
that  he  acted  for  himself  and  partners;  3d, that  the  prioe  was  not  a  good  one,  andthepnrohaaerhad 
notice  of  the  claims  of  the  other  partners.  The  notarial  act  of  sale,  which  informed  the  intenrenor 
of  the  interest  of  plaintiffs,  also  informed  him  that  the  legal  title  was  in  defendant,  and  that  the 
defendants  have  fuU  authority  to  sell  the  vessel :  Aeld— That,  under  the  terms  of  this  agreement 
and  authority,  the  transfer  of  the  schooner,  by  defendant  to  interrenor,  of  the  legal  title,  carried 
with  It  the  equitable  title  also. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Buplaniier,  J. 
G.  Schmidt,  for  plaintifif.  (7.  W.  Homor,  for  intervenor.  Faul 
Morphy,  for  curator  ad  hoc, 

Howell,  J.  This  is  a  suit  to  dissolve  a  partnership,  sell  and  distribute 
the  proceeds  of  a  vessel  belonging  to  the  partnership,  and  to  recover 
damages  from  the  managing  partner  for  negligence,  unskillfulness,  etc. 
One  of  the  defendants,  A.  Penent,  joins  the  plaintiff  in  his  demand.  The 
other  is  represented  by  a  curator  ad  hoc. 

The  only  question  before  us  is  raised  on  the  intervention  of  Christoval 
Espinola,  who  claims  the  vessel  as  owner,  by  purchase  for  a  valuable 
consideration  from  the  defendant,  A.  Dhones,  as  sole  owner,  and  having 
the  right  to  sell. 

By  a  notarial  act  between  the  parties,  Dhones,  Bellocq  and  Penent,  it 
is^  declared,  that  they  are  the  joint  owners  of  the  schooner  Glacier, 
bought  and  registered  in  the  name  of  A.  Dhones,  who  is  appointed  nlas- 
ter,  and  vested  with  authority  to  sell,  at  his  discretion,  for  "  a  good  price. " 
On  the  9th  of  August,  1864,  he  sold  to  the  intervenor,  by  act,  acknowl- 
edged before  J.  M.  Day,  Notary,  and  on  the  next  day  this  suit  was  filed, 
and  the  schooner  sequestered.  Plaintiff,  who  alone  complains  of  the 
judgment,  contends  that  the  title  of  the  intervenor  is  not  good,  because 
it  was  not  recorded  as  required  by  act  of  Congress,  July  29th,  1860,  (Stat 
at  Large,  vol.  9,  p.  440;)  because  there  was  no  delivery;  because  it  is  not 
expressed  on  the  face  of  the  act  of  sale,  that  Dhones  acted  for  himself 
and  his  partners;  because  the  price  was  not  a  good  one;  and  because  the 
purchaser  had  notice  of  the  claims  of  the  other  partners. 

We  consider  it  necessary  to  examine  the  third  and  last  grounds  only, 
which  may  be  thus  stated: 

The  intervenor,  having  knowledge  through  his  agent,  that  Bellocq  k 
Penent  were  partners,  the  act  of  sale  to  him  by  Dhones,  in  whom  the 
legal  title  existed,  should  have  expressed  that  he  acted  under  his  mandate 
in  selling  their  interest. 

The  rule  invoked  by  plaintiff  is  undoubtedly  correct:  "Nothing  is 
better  settled  than  the  rule,  that  the  purchaser  with  notice  of  a  trust 
stands  in  no  better  situation  than  the  seller,  and  it  is  equally  settled  that 
notice  to  the  agent  is  notice  to  the  principal" 

But  this  rule,  as  quoted  by  plaintiff,  appears  in  a  dissenting  opinion, 
and  was  not  considered  by  a  majority  of  the  Supreme  Court  of  Hi^ 
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United  States,  to  apply  to  the  case  decided,  which  on  this  point  is 
quite  similar  to  the  one  now  before  us.  See  2  Black. »  page  372.  The 
notarial  act  which  informed  intervenor  of  the  interest  of  Bellocq  & 
Penent,  also  informed  that  the  legal  title  was  in  Dhones,  and  that  the 
lafiter  had  full  authority  to  sell  the  vessel.  Under  the  peculiar  terms  of 
this  agreement  and  authority,  the  transfer  by  Dhones  of  the  legal  title 
carried  with  it,  in  our  opinion,  the  equitable  title.  The  proof  adduced 
by  plaintiff  of  knowledge  in  the  intervenor  of  his  rights,  is  also  proof  of 
his  authorization  t.o  transfer  those  rights,  which  were  carried  in  the  name 
of  the  transferrer. 

The  evidence  does  not  satisfy  us,  that  the  District  Judge  erred. 

It  is  therefore  ordered  that  the  judgment  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  1041. — ^Maby  J.  O'Gaka  v.  Succession  op  J.  L.  Riddell,  deceased. 

No  greater  alimony  will  be  graated  a  basUrd  cbild  than  is  shown  to  be  necevanr  for  its  sapport. 
Should  a  larger  ram  become  necesaary.  it  is  within  the  province  of  the  Probate  Court  to  grant  iL 

APPEAL  from  Second  District  Court  New  Orleans,  Tfuard,  ading  J. 
K   FiUeid,  for  plaintiff  and  appellee.     Carleton  Hunt  and  R.  Huni^ 
for  appellant. 

HowEiiL,  J.  This  is  a  suit  for  alimony  on  behalf  of  an  adulterous  bas- 
tard, in  which  the  only  question  presented  is  the  amount  which  should 
be  allowed — (he  right  to  alimony  being  admitted. 

After  hearing  evidence,  the  District  Judge  gave  judgment,  fixing  the 
alimony  at  $40  per  month,  to  be  paid  to  plaintiff  as  tutrix  of  her  child, 
until  the  further  order  of  the  Court;  from  which  the  representatives  of 
the  deceased  have  appealed.  They  contend  that  by  law,  an  adulteroua 
bastard  is  entitled  to  mere  alimony,  and  that  a  monthly  allowance  of  $25 
per  month,  as  fixed  by  a  written  agreement  between  the  deceased  and 
plaintiff,  is  sufficient  and  liberal,  considering  the  condition  of  the  parties 
respectively. 

It  is  shown  that  the  plaintiff  is  a  seamstress,-  and  veiy  needy,  and  her 
child  young  and  delicate;  that  the  deceased  left  a  widow  and  eight  legiti- 
mate children,  and  an  estate  in  this  city  worth  over  $130,000,  and  that 
about  a  month  or  two  before  his  death,  in  October,  1865,  he  entered  into 
a  written  agreement  with  plaintiff,  who  then  had  two  children,  aged, 
respectively,  twenty-four  and  nine  months,  to  pay  twenty-five  dollars  -per 
month  for  each,  payable  quarterly  in  advance,  until  they  obtained  the 
age  of  twenty-one  years. 

One  witness  says,  that  considering  the  condition  in  life  of  the  dtfendant^ 
fifty  dollars  per  month  would  not  be  top  much. 

Another,  who  is  the  sister  of  the  widow,  says  that  twenty-five  doUan 
a  month  is  quite  sufficient,  and  that  it  does  not  cost  her  fifty  dollars  per 
month  to  support  her  own  three  children. 

By  alimony  is  meant  what  is  necessary  for  the  nourishment,  lodging 
fti^d  support  of  the  person  claiming  it,  and  in  the  oasQ  of  a  minor,  it 
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0'6ar»  T.  SaooeMion  of  Riddell. 

inolndes  edacation.  It  is  to  be  granted  in  proportion  to  the  urants  of  the 
person  requiring  it,  and  the  oiroamstances  of  those  who  are  to  pay  it 
C.  C,  Arts.  246,  247. 

.  We  think  that  the  weight  of  evidence  and  the  considerations  of  the 
law  make  the  smaller  amount  the  proper  sum  to  be  allowed.  If  the  sister 
of  the  widow  can  support  three  children  on  fif tj  dollars  per  month,  oer- 
.tainly  this  child  can  be  supported  on  the  monthly  allowance  of  twenty- 
five  dollars.  Should  a  larger  sum  become  necessary,  it  will  be  within  the 
power  of  the  parties  and  the  province  of  the  probate  Court  to  grant  it. 

It  is  therefore  ordered,  that  the  judgment  be  so  amended  as  to  reduce 
the  monthly  alimony  from  forty  to  twenty-five  dollars,  and  as  thus 
amended  it  be  affirmed,  costs  of  appeal  to  be  paid  by  plaintiff. 


No.  1049. — Mabtha  Eicklt  Maddbn  v,  Edwabd  N.  FibiiDIno.  . 

A  iodffiiMiit  rendered  withoat  oitation  or  appearance,  and  wittioat  anj  ihinff  equiralent  to  eitation  or-  (j 
appearanoe,  ia  atterly  roid,  and  imports  aaoh  absolute  nullity,  that  any  one  haring  the  least 
intereit  in  opposing  its  eilects  may  have  suoh  nullity  pronounced. 

Where  a  Judge  is  to  use  his  legal  discretion  upon  a  certain  state  of  facts,  he  can  only  execute  that 
discretion  after  thoee  facts  are  judicially  made  known  to  him ;  that  is,  by  legal  proof. 

In  a  suit  for  a  divorce,  an  order  giving  alimony  to  plaintiff  was  granted  exiMfte,  and  without  legal 
notice  to  the  defendant,  the  husband  of  plaintiff,  and  without  any  proof  of  the  facts,  the  Judicial 
knowledge  of  which  was  essential  to  the  exercise  of  a  sound,  legal  discretion:  ITeU— That  the 
order  would  work  an  irreparable  injury  to  the  defendant. 

APPEAL  from  Third  District  Court  New  Orleans,  Duplanlier,  acting  J. 
WaUer  H,  Rogera,  for  plaintiff  and  appellee.    /.  P,  Hornor,  for 
defendant  and  appellant. 

Ilsuey,  J.  This  is  an  appeal  from  an  interlocutory  order,  granted  by 
the  Court  below,  in  the  proceeding  instituted  therein,  by  the  plaintiff 
against  the  defendant,  her  husband,  for  a  divorce,  a  vinculo  matrimonii. 

The  original  petition  was  filed  in  the  lower  Court  on  the  30th  April, 
1866,  and  in  this  petition  no  citation  seemed  to  have  been  issued,  nor 
process  thereof  ever  served  upon  the  plaintiff. 

On  the  21st  July,  1866,  the  plaintiff  filed  a  supplemental  petition, 
which*  with  a  citation,  but  without  any  copy  of  the  original  petition,  was 
served  on  the  defendant  on  the  23d  July,  18B6. 

In  this  supplemental  petition  the  plaintiff  alleges,  that  the  clerk  had 
neglected  to  include  in  the  order  granted  upon  her  original  petition  cer- 
tain things  for  which  she  had  prayed,  and  which  she  again  asks  for,  and 
upon  this  supplemental  petition,  unsupported  by  any  proof,  the  Court 
rendered  an  ex  parte  order,  decreeing  the  plaintiff  as  the  wife  of  the 
defendant,  the  care  and  custody  of  their  minor  children,  and  condemning 
the  defendant  to  pay  to  the  plaintiff  a  monthly  alimony  of  one  hundred 
dollars,  commencing  1st  April,  1866.  This  order  was  signed  on  the  21st 
July,  1866,  and  became  an  interlocutory  judgment  against  the  defendant 

It  is  contended  by  the  defendant  that  the  order  appealed  from,  summa- 
rily separating  his  children  from  him,  and  condemning  him  to  pay  a  large 
alimony,  rendered  ea?par^,  before  he  had  judicial  notice  of  the  plaintiff's 
proceedings,  the  original  and  most  important  of  which  he  still  remains 
judicially  ignorant  of,  was  illegal  and  improvident,  and  should  be  re* 
amded. 

64 
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Madden  t.  Fielding. 

By  the  6th  section  of  an  *'  act  relative  to  divorce,"  approved  Much 
Uth,  1855,  page  877,  it  is  enacted:  <*  That  the  action  for  divorce  sfaali 
be  accompanied  with  the  same  provisional  proceedings  to  which  a  0oii 
for  separation  of  bed  and  board  may  give  rise,  and  agreeably  to  the  Arts. 
144,  145,  146,  147  and  148  of  the  Civil  Code." 

Now,  by  Article  144  of  the  Civil  Code,  it  is  provided:  '*  If  there  artf 
children  of  the  marriage,  whose  provisional  keeping  is  claimed  by  both 
husband  and  wife,  the  snit  being  yet  pending  and  undecided,  it  shall  be 
granted  io  the  husband,  whether  plaintiff  or  defendant,  unless  thertf  are 
strong  reasons  to  deprive  him  of  it,  either  in  whole  or  in  part,  the  ded* 
sion  whereof  is  left  to  the  discretion  of  the  Judge." 

And  by  Article  146,  C.  C,  it  is  provided:  *'  If  the  wife  has  not  a  soli* 
eient  income  for  her  maintenance  during  the  suit  for  separation,  the 
Judge  shall  allow  her  a  sum  for  her  support,  proportioned  to  the  means 
of  the  husband,"  So  that,  under  these  Articles  of  the  Civil  Code,  144 
and  146,  the  question  arises,  whether  the  husband,  who  has  the  first  legal 
right  to  claim  the  provisional  keeping  of  his  children  whilst  the  snit  lasts, 
unle$8  there  are  strong  reasons  to  deprive  him  of  it,  either  in  whole  or  in 
part,  and  who  is  only  bound  to  furnish  alimony  to  his  wife  during  tb« 
pendency  of  the  snit  for  divorce,  if  his  wife  has  not  a  sufficient  inooms/ar  her 
maintenemoej  and  then  only  in  proportion  to  his  meanst  is  to  be  affected  by  an 
ex  parte  decree,  and  without  any  opportunity  being  granted  him  to  assert 
his  legal  rights,  and  to  make  his  defence  on  these  important  matters,  and 
that,  too,  without  any  proof  of  the  facts  upon  which  the  discretion  of  the 
Judge  is  to  be  exercised. 

To  state  this  proposition,  is  to  decide  it.  In  Bernard  v.  Vignaud^  1 N.  8. 
9,  this  Court  said:  **  To  condemn,  without  first  hearing  a  defendant,  ct 
gitUiir  him  an  opportunity  to  be  heard,  is  contrary  to  all  prinoiples  of 
^qui^  and  law.  Therefore,  a  judgment  rendered  against  a  person  with> 
out  citing  him  in  the  ordinary  manner,  without  his  appearing,  or  anything 
deemed  equivalent  to  citation,  or  appearance,  is  utterly  void,  and  imports 
fuoh  abaolute  nullity,  that  any  one  the  least  interested  in  opponng  its 
effects,  may  have  such  nullity  pronounced."  6  L.  577,  and  9  An.  496; 
and  in  Fletcher  v.  Henley ,  13  An.  151,  which  was  a  case  similar  in  one 
particular,  as  to  alimony,  to  the  one  now  under  consideration — ^this  doc- 
toine  was  recognized  and  applied. 

We  hold  that  in  all  cases  where  the  Judge  is  to  use  his  legal  discretion, 
in  deciding  upon  a  certain  state  of  facts,  he  can  only  exercise  that  discre- 
tion, and  decide  after  those  facts  are  judicially  made  known  to  him;  that 
is,  by  legal  proof. 

As  the  interlocutory  order  in  this  case  was  granted  entirely  ex  parte^ 
and  without  legal  notice  of  the  proceeding  to  obtain  it  having  been 
communicated  in  any  legal  manner  to  the  defendant,  and  without  any 
proof  of  tiie  facts,  the  judicial  knowledge  of  which  was  essential  to  the 
exercise  of  a  sound,  legal  discretion  on  the  part  of  the  Judge,  and  the 
order  would  work  an  irreparable  injury  to  the  defendant, 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  interlocotoiy 
order,  signed  by  the  Judge  of  the  lower  Court  on  the  2l8t  July,  1866,  be» 
and  the  same  is  hereby  annulled  and  rescinded,  at  the  costs  of  tiie 
appellee. 
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No.  136. — ^Francis  L.  Cook  v.  John  Labeik. 

Where  a  party  has  acquired  a  negotiable  note  after  its  maturity,  he  will  be  proteeted  as  an  innocent 
holder,  if  the  immediate  holder  who  traneferred  it  to  him  took  the  note  by  ondonmneai  kona^jidt 
for  raloe,  before  it  was  due. 

The  holder  of  a  promissory  note  in  ROod  faith  succeeds  to  all  the  rights  of  the  endorser  under  whom 
he  holds. 

APPEAL  from  the  Fourfch  District  Court  of  New  OrleanSy  Price^  J,  ^ 
C.  E,  SchmicUt  for  plaintiff  and  appellant  A.  Loihrapt  lor  defendant 
«nd  appellee. 

Hyxah,  C.  J.  Plaintiff  sued  defendant  on  his  note  of  hand  for  MOO, 
dftted  February  16lh,  1860,  and  payable  five  months  after  date  to  the  orddf 
of  Daniel  B.  Tight,  by  whom  it  was  endorsed  in  blank. 

Defendant,  in  answer,  denied  that  there  was  consideration  for  the  note> 
arerring  that  it  was  obtained  throngh  fraud ;  denied  that  pli4ntiff  waff 
the  owner  thereof,  and  averred  that  if  he  was  owner,  he  came  into  pes* 
aearion  of  it  after  maturity,  out  of  the  usual  course  of  trade  for  an 
intoffioient  or  no  consideration,  and  under  circumstanoes  wjiioh  deb^V 
jbim  from  recoyering. 

The  ease  was  tried  by  a  jury,  who  rendered  a  verdiot  for  defendaitti 
and  the  Judge,  in  conformity  with  the  verdict,  gave  judgment  ia  favov  <4 
defendant,  from  which  plaintiff  has  appealed. 

We  oannot  concur  with  the  verdict  of  the  jury. 

The  evidence  shows  that  Jean  Lenettre  purchased  the  note  before  ijlii 
maturity,  in  good  faith,  and  without  notice  of  any  equities  ugainat  it,  and 
that  it  belonged  to  him  at  its  maturity. 

Want  of  consideration  could  not  have  been  effectually  pleaded  against 
Lenettre,  neither  can  want  of  consideration  be  availably  argued .  against 
plainj^ff,  without  evidence  showing  want  of  good  faith  oiSshis  pfurt  The 
evidence  does  not  establish  want  of  good  faith  in  plaintiff. 

Plaintiff,  as  the  subsequent  holder  to  Lenettre,  was  invested  with  aU 
Lenettre's  rights  in  the  note.    12  An.  126,  and  authorities  t^er^  oited^ 

It  is  decreed,  that  the  judgment  of  the  District  Court  be  reversed;  it 
iB  further  decreed,  that  the  plaintiff  recover  of  the  defendant  the  sum  of 
fiyfi  hundred  dollars,  with  five  per  centum  per  annum  interest  thereon^ 
from  the  19th  day  of  July,  1860,  till  paid,  and  the  cost  of  suit. 
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No.  1415.— Succession  of  Jane  McCAiiii.  Case  2 

ell2  567 

Where  an  order  for  a  suspeneive  appeal,  fixing  the  amount  of  the  bond  as  the  law  direete.  It  graated  c^^ 

from  a  judgment  for  twenty-nine  hundred  and  fifteen  dollars  and  ten  oents,  and  the  bond  is  fi^S^  129 

firen  for  five  hundred  dollars:    J7r7d— rbat  neither  a  sospeneiTe  nor  a  derolntiTe  appeal  oan  be      ^ 

maintained. 

To  maintain  an  appeal  as  either  devolutive  or  suspensive,  the  bond  most  be  for  the  sum  fixed  br  the 
Judge  or  bj  the  law. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Tkoma$,  J. 
Oastera  and  Bimit  for  appellant.    Roselius  dt  Philip$^  for  appelleos; 
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Saeoeaaion  of  MoOaII. 

HowBLL,  J.  A  motion  is  made  to  dismiBs  the  appeal  in  this  case,  on 
the  grounds,  Ist,  that  the  bond  of  appeal  is  not  sufficient  in  amount;  and 
2d,  that  Francois  Boisdore,  the  appellant,  is  not  a  party  to,  and  has  no 
interest  in,  the  judgment. 

A  judgment  was  rendered,  homologating  a  final  aooonnt  filed  by  the 
heirs  of  P.  Casenave,  the  deceased,  administrator  of  the  Succession  qf  Jans 
McCaUy  by  which  the  sum  of  $1,943  40  was  shown  to  be  due  to  the  heirs 
of  the  said  Jane  McCall.  From  this  judgment  of  homologation,  one 
Francois  Boisdore,  alleging  that  he  was  aggrieved  and  injured  thereby* 
was  allowed  a  suspensive  appeal,  '*  on  giving  bond  and  seourify  ae  the 
law  directs/'  He  furnished  a  bond  and  security  in  the  sum  of  five  hun- 
dred doUars,  and  on  a  rule  taken  by  the  agent  of  the  heirs  of  MoOaU,  the 
appeal  was  set  aside,  and  from  this  judgment  on  the  rule,  a  Buspenrnve 
appeal  was  granted,  upon  *'  appellant's  giving  bond  and  security  as  re* 
quired  by  law. "  He  furnished  another  bond  for  five  hundred  dollars.  It 
is  this  appeal  which  the  appellees  seek  to  dismiss. 

The  Judge,  in  granting  a  suspensive  appeal,  fixed  the  amount  of  ihs 
bond  as  the  law  fixed  it,  to  wit:  a  sum  exceeding  by  one-half  the  smonnt 
of  the  judgment,  which  is  $2,915  10  instead  of  $600.  The  amonnt  of 
the  bond  given  is  not  sufficient.  There  is  no  order  of  the  Judge  statiog 
$500  as  the  amount  of  the  surety  to  be  given  by  tiie  defendant,  and  the 
appeal  cannot  be^maintained  as  a  devolutive  one.  To  maintain  the  appeal 
aa  either  devolutive  or  suspensive,  the  bond  must  be  for  the  sum  fixed 
by  the  Judge  or  by  the  law.  See  case  of  Dewees  v.  J^orshr,  deoision  39th 
April,  1867. 

It  is  therefore  ordered  that  the  rule  be  made  absolute,  and  the  Appeal 
dismissed,  with  costs. 


No.  89. — Chasles  Carpenter,  Curator,  v,  Featherstok  &  Amis. 

Daring  the  ezistftnoe  «f  the  oomnmnitr  of  ftcqaets  and  ffains,  between  T.  L.  King  wad  hit  wife,  iM 
.  purohMed  imnioTKble  property,  and  pat  the  same  aa  etock  into  a  partnorehip  of  whieh  he  beoiine 
a  member.  After  the  diaeolotion  of  the  oommanity,  by  the  death  of  Mrs.  King,  the  property  warn 
■old  on  exeoQtion  for  the  debts  of  the  partnership:  and  the  heirs  <rf  Mrs.  Kinfbring  eoitforlA- 
oommanity  interest  therein :  Held— That  T.  L.  King,  as  the  head  and  master  of  the  oaamwmlitg^ 
had  the  right  to  pot  the  aoqnsts  and  gains  as  stock  in  the  partnership;  by  so  doing,  it  beoasM  ibm 
property  of  the  partnership,  and  specially  liable  for  its  debU;  and  a  forced  sale  thereof  to  pej 
them,  divested  whateTer  title  the  oommanity  had  in  said  property. 

VFPEAL  from  the  District  Court,  Parish  of  Madison,  Farrar^  J. 
A,  R.  Hynes  and  C,  T.  Bemis,  for  plaintifif.   Spcarrow  4t  MoiUgameiy, 
and  C.  Roselius  for  defendants. 

Htmak,  C.  J.  This  suit  was  brought  by  the  curator  of  the  Sya»89ion 
of  Harriet  King,  deceased,  to  have  a  partition  made  between  her  succea- 
sion  and  Richard  Featherston,  and  Junius  Amis,  of  certain  immovable 
property  in  the  parish  of  Madison,  and  to  recover  a  part  of  the  revenue* 
thereof. 

Plaintiff  claimed  that  her  succession  was  part  owner  of  the  property, 
and  was  entitled  to  a  part  of  its  revenues,  because  it  was  acquired  by 
Thompson  L.  King,  while  a  community  of  acquets  and  gainti  existed  be- 
tween him  and  the  deceased,  the  result  of  their  marriage. 
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Oarpenter,  Oarator,  r.  Feathmnton  Jt  Amis. 

After  suit  was  brought,  the  heirs  of  the  deceased  Mrs.  King  were  made 
parties,  and  the  suit  was  also  revived  against  Henrietta  Amis,  as  widow 
in  oommanity  of  Jnnins  Amis,  deceased,  and  as  tutrix  of  his  minor 
children,  who  called  in  warranty  Samuel  F.  Bntterworth. 

Judgment  was  rendered  on  the  26th  day  of  October,  1860,  ordering  that 
ft  partition  of  the  property  be  made  between  plaintiff  and  defendants, 
decreeing  that  plaintiflGs  were  part  owners  thereof,  condemning  defendants 
to  pay  part  of  its  revenues  to  plaintiff,  and  rejecting  the  call  in  warranty 
against  Bntterworth. 

From  this  judgment  Mrs.  Amis  has  appealed. 

The  evidence  shows  that  Thompson  L.  King  acquired,  by  purchase, 
during  his  marriage  with  Harriet  King,  an  interest  in  the  property  in 
controversy,  and  that  previous  to  the  dissolution  of  the  marriage  he 
formed  a  contract  of  partnership  with  John  E.  Hunter,  styled  Hunter  & 
King,  put  the  property  therein  as  stock  of  the  partnership,  and  stipulated 
that  the  partnership  should  continue  until  the  death  of  one  of  the 
partners. 

After  the  dissolution  of  the  marriage,  by  the  death  of  Mrs.  King,  the 
partnerdiip  contracted  debts,  on  which  judgments  were  obtained  against 
the  partnership,  and  the  property  was  sold  to  Collier,  while  the  partner- 
ship existed,  under  executions  issued  to  enforce  the  judgment 

OoUier's  right  in  the  property  was  sold  under  executions  to  Featherston 
and  Amis,  and  before  the  institution  of  the  suit  Featherston  had  sold  his 
right  therein,  and  by  various  transfers  Junius  Amis  acquired  whatever 
right  Collier  had  in  it>  by  the  sale  to  him  above  mentioned. 

Pkintiffii  contend,  that  as  there  existed  a  community  of  acquets  and 
gains  between  Thompson  L.  King  and  Harriet  King,  during  their  mar- 
riage, and  as  the  property  was  acquired  by  purchase  by  T.  L.  King  during 
the  marriage,  it  became  property  in  common  between  him  and  her  suc*> 
cesion,  on  the  dissolution  of  the  marriage  by  her  death. 
.  This  position  would  be  correct  if  T.  L.  King  had  not,  while  the  mar* 
riage  lasted,  imposed  an  encumbrance  on  the  property. 
.  T.  L.  King  was  the  head  and  master  of  the  community  of  acquets  and 
gains,  and  had  the  right  to  put  the  acquets  and  gains  as  stock  in  the 
partnership.    See  Civil  Code,  Art.  2373. 

By  his  so  doing,  it  became  partnership  property,  and  specially  liable 
for  the  debts  of  the  partnership,  and  a  forced  sale  thereof  to  pay  part- 
nership debts  divested  whatever  title  the  partnership  or  community  had 
in  the  same. 

The  plaintifb  inherited  the  property,  subject  to  the  encumbrance  put 
upon  it  by  T.  L.  King. 

It  is  ordered,  adjudged  and  decreed,  that  the  part  of  the  judgment 
rejecting  the  call  in  warranty,  be  affirmed;  it  is  further  decreed,  that  the 
judgment  of  the  District  Court  be,  in  every  other  respect,  annulled, 
ayoided  and  reversed;  it  is  further  decreed,  that  there  be  judgment  in 
favor  of  the  defendants,  and  against  the  plaintiffs.  Plaintiffs  to  pay 
costs. 
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No.  6901.— FoiiTCABPE  FOBTIEB  V.  LbONCS  BuBTHE  and  V.  BUKCHK  efc  wia. 

Where  a  |>arfcy  sells  a  tract  of  land  to  another,  with  a  stipulation  in  the  act  of  sale,  that  tha  v«n4«ela 
to  have  a  right  of  way,  and  other  sertritndes  belonging  to  the  land,  he  cannot  enforee  tha  i>aymaal 
of  the  iirioe  nntil  he  has  oomirfied  with  that  obligation.  .« 

Where  a  party,  holding  a  mortgage  importing  a  confession  of  judgment  against  the  ptojmVf  ^  ^ 
debtor,  resorts  to  the  executory  process  to  have  the  property  seized  and  sold,  he  must  bring  him- 
self within  the  strict  requirements  of  the  law. 

Where  the  evidence  shows  that  the  party,  in  whose  favor  an  order  of  seiatm  and  sale  has  baao  i«|- 
dered,  is  not  entitled  to  the  full  amount  for  which  it  was  granted,  it  will  be  set  aside,  and  the 
injunction  made  perpetual. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleaas,  Eff^leMtm,  J.   . 
Randell  Hunt  and  H.  Bugui^  for  plaintiff  and  appellee.     Durmd  4 
HomoTj  and  V.  Burthe,  for  defendants  and  appellants. 

Htman,  G.  J.  Defendants  obtained  an  order  of  seizure  and  sale  off 
certain  lands  in  BartheviUe,  to  enforce  the  payment  of  the  unpaid  paii 
of  the  price,  with  interest  thereon,  for  the  sale  of  the  land, 
rights  and  privileges  made  by  them  to  plaintiff. 

The  sale  of  the  land,  undjsr  the  order  of  seiaure  and  eale,  wai 
by  an  injunction  obtained  by  plaintiff,  who  averred,  to  ptoeax^  itp 
he  purchased  the  land  from  the  defendants  as  urban  property,  in  Buiba* 
villey  with  a  stipulation  that  a  plan  made  by  Hedin,  surveys,  eboold  be 
amended  by  suppressing  portions  of  certain  streets  mnniiig  ihtfMigb  ik 
That  in  and  by  the  contract  of  sale  he  acquired  a  right  of  way  oyer  Hie 
streets  exhibited  on  the  plan  as  agreed  to  be  amended,  and  ptftieqlrty 
oyer  Henxy  Clay  Avenue  and  Levee  street,  by  which  the  kad  A»ld  tolliin 
was-  bounded;  that  defendants  had  refused  to  allow  him  tooMireiao  liii 
right  of  way,  and  had  kept  the  streets  closed;  iha^  d^lendaiits  bad*  by 
keeping  the  streets  closed,  deprived  him  of  the  right  of  taking  earllk  j 
one  of  the  squares  or  islets  of  ground  exhibited  on  the  plan,  a»d  lo 
between  Levee  and  Xayades  streets,  they  having  expressly  stipnlaied  iv 
the  sale  to  grant  him  that  privilege,  and  that  they  had  lost  the  nghi  of 
enforcing  payment  until  they  complied  with  these  obligations,  attpltfaled 
in  the  sale. 

Defendants  filed  a  general  denial  to  plaintiff's  allegations,  and  pnyed 
that  the  injunction  might  be  dissolved,  with  damages. 

The  District  Court  decreed,  that  the  injunction  should  be  nouaiaiauMd 
at  defendants'  costs;  that  the  injunction  should  remain  in  foroe  onlil 
defendants  opened  Henry  Clay  Avenue  and  Levee  street,  and  allowed  the 
plaintiff  the  enjoyment  of  servitude  on  the  avenue,  and  until  tii^ 
amended  the  plan  of  BurthevUle,  in  conformity  with  the  judgmeni  m 
case  No.  11,889,  and  delivered  to  the  plaintiff  a  plan  of  the  land  sold  by 
them  to  him  in  Burtheville,  according  to  the  plan  of  Hedin,  amended 
as  agreed  upon.  It  further  decreed,  that  upon  defendants-  oonq^yiag 
with  the  above  conditions,  they  might  be  authorized  to  enforee  tlMk 
claim,  except  the  interest  that  had  accrued,  and  that  they  ahoold  lie 
allowed  interest  only  from  the  time  of  their  compliance  with  the  de«ee^ 

From  this  judgment  defendants  have  appealed. 

The  evidence  shows  that  the  plaintiff  bought  the  land  ordered  to  be 
seised  and  sold,  a  servitude  of  right  of  way  on  Henry  Clay  Averaei  m4 
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other  rights  and  privileges  from  defendants,  and  agreed  to  pay  for  them 
in  mass  a  certain  sum. 

It  also  disokMes,  that  the  defendants  did  not  permit  to  plaintiff  the 
right  of  way  on  the  avenue,  but  kept  it  closed  by  fences,  and  that  when 
plaintiff  attempted  to  use  his  right,  they,  by  process  of  Court,  prevented 
him  from  using  it,  and  so  prevented  him  when  the  order  of  seizure  and 
sale  was  obtained,  and  the  injunction  procured. 

We  have  only  stated  these  few  facts  out  of  the  many  proved,  as  they 
alone  are  suiBcient  for  our  decision. 

The  order  of  seizure  and  sale  is  a  harsh  remedy,  and  when  a  creditor 
obtains  such  order  against  his  debtor's  property,  he  should  have  so  com- 
plied with  his  stipulations  in  the  contract,  on  which  he  bases  his  claim, 
as  to  give  him  a  right  to  pursue  for  the  amount  granted  in  the  order. 

It  is  apparent  that  the  defendants  are  not  entitled  to  the  full  amount, 
ior  which  the  order  of  seizure  and  sale  was  granted,  until  they  permit 
the  servitude  of  the  right  of  way  to  be  exercised  by  plaintiff,  and  comply 
with  th«ir  other  engagements  in  the  contract  of  sale.  The  delivery  of 
the  land  to  plaintiff  did  not  give  them  the  right  to  claim  the  whole  price, 
wliile  the  enjoyment  of  other  property,  which  was  one  of  the  objects 
of  the  sale,  and  which  formed  a  part  of  the  price,  is  refused  by  them  to 
hifln. 

In  6th  Annnal,  678,  where  the  facts  wore  similar  to  those  in  this  case, 
it  wan  decided  that  a  judgment  arresting  an  order  of  seizure  was  not 
ertoneoQS. 

It  is  difficult  to  ascertain  the  reasons  for  that  part  of  the  decree  of  th^ 
lewer  Ooort,  which  deprives  the  defendants  of  aU  interest  up  to  the  time 
of  their  compliance  with  the  preceding  part  of  the  decree. 

The  plaintiff;  in  his  pleadings,  has  not  adced  that  the  defendants  should 
bis  deprived  <^  interest,  and,  until  he  does  so,  it  will  not  be  proper  td 
decide  how  muoti  interest  defendants  shall  be  deprived  of  by  their  non* 
eampliance  in  part  with  their  contract  of  sale. 

The  delendants  objected  to  the  admission  of  the  evidence  of  Surveyor 
WaUiainSy  that  the  obstructions  of  defendants  to  plaintiff's  enjoyment  of 
some  of  the  objects  of  the  sale  still  existed. 

Their  objeotion  was  overruled  by  the  Judge,  and  the  evidence  admitted. 

They  excepted  to  the  ruling  of  the  Judge,  and  filed  their  bill  of 
eauMqplions. 

Their  objections  to  the  admission  of  the  evidence  was,  that  the  matters 
to  which  the  evidence  referred,  had  been  settled  between  the  parties  in 
the  dedston  in  the  case  No.  11,889,  which  plaintiff  may  execute,  and  can- 
not abstain  from  so  doing,  and  set  up  the  same  matters  against  the  collec- 
tion ol  their  claim. 

The  decision  in  that  suit  was,  that  defendants  should  perform  such  of 
.  these  obligations  in  tiie  sale  to  plaintiff  as  they  had  not  fulfilled. 

We  perceive  no  reason  why  plaintiff  could  not  prove  that  defendants 
]>ad  not  complied  with  their  contract  of  sale,  because  a  Court  had  ordered 
them  to  do  what  their  contract  bound  them  to  do. 

Let  the  judgment  of  tiie  District  Court  be  reversed,  and  let  the  injunc- 
tion granted  in  this  case  be  perpetuated;  the  cost  of  appeal  to  be  borne 
hj  the  plaintiff ;  those  of  the  Dtstrict  Court,  to  be  borne  by  defendants. 

Behearing  refused. 
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No.  1067.— W.  0.  GiaAHAM  r.  John  O.  Nobijb. 

In  ord«r  tlutt  a  oroditor  nuy  maintain  a  writ  of  arrest  a^ainat  hia  debtor,  the  creditor  most  avear 
that  the  debt  or  damages  which  he  olaima  ih  really  due  to  him,  and  the  amount  thereof,  and  thai 
the  debtor  is  about  to  remove  from  the  State  without  leaving  nuffioient  property  in  the  State  to 
pay  hia  debt.  He  must,  besides,  execute  his  bond  in  faror  of  the  debtor,  in  a  sufficient  amount  to 
cover  the  damages,  which  he  might  sustain  from  the  wrongful  issuance  of  the  writ  of  azresL 
0.  P.,  Art  214,  and  amendments. 

The  3d  section  of  the  Act  of  the  legislature  of  IfifiS,  Cp.  4:^  placing  resident  and  non-reaideat  debtwe 
on  the  aame  footing,  as  to  the  prerequisites  for  an  arrest,  is  not  repealed  by  the  act  of  UBI, 
(p.  80)  amending  and  re-enacting  Art.  214  of  the  Code  of  Practice. 

The  Aetof  1856,  only  prescribes  an  additional  condition  for  the  arrest  of  both  resident  and  noa-reri- 
dent  debtors. 

APPEAL  from  the  Third  DiBtrict  Court  of  New  Orleans,  FeBowes,  J. 
Lacei/  A  Marks,  for  plaintiff  and  appellant     Hays^  Adams  d  Maiss, 
for  defendant  and  appellee. 

HowELii,  J.  The  plaintiff  has  appealed  from  a  jadgment  setting  aside 
a  writ  of  arrest,  on  a  motion  by  defendant  based  on  several  grounds,  only 
one  of  which  we  consider  it  necessary  to 'examine,  to  wit:  **  Because  it  is 
not  averred  in  the  affidavit  or  petition,  that  the  defendant  has  absconded 
from  his  place  of  residence  "  in  another  State.  It  is  contended  by  coun- 
sel that  the  Act  of  1856,  (p.  80)  amending  and  reenaoting  the  214th  Art 
0.  P-»  repealed  section  3  of  Act  1855,  (p.  42)  requiring  such  fact  to  be 
sworn  to,  and  placed  resident  and  non-resident  debtors  on  the  same  foot- 
ing as  to  the  prerequisites  for  an  arrest. 

We  think  this  conclusion  is  not  sustained  by  the  letter  of  the  law,  or 
the  rules  of  construction. 

The  act  of  1856,  is  entitled  *'  an  act  to  amend  and  reenact  article  two 
hundred  and  fourteen  of  the  Code  of  Practice,'*  and  contains  only  one 
section  with  two  clauses.  The  first  cHuse  gives,  with  an  unimportant 
verbal  change,  the  Article  214  as  amended  by  the  act  of  1840,  ({  2,  p.  131) 
and  the  second  clause  requires  a  bond,  with  certain  conditions,  to  be  fur- 
nished by  the  plaintiff.  The  only  material  change  made  in  said  article, 
is  the  requiring  of  a  bond  as  a  prerequisite,  in  addition  to  the  affidavit 
There  is  no  repealing  clause  or  section  in  the  act,  and  its  provisions  are 
not  in  any  correct  sense  inconsistent  or  in  conflict  with  the  third  section 
of  the  Act  of  1855,  entitled  '^Anact  relative  to  persons  arrested  and 
imprisoned  for  debt,"  but  must  be  considered  as  prescribing  an  additional 
condition  for  the  arrest  of  both  resident  and  non-resident  debtors,  leav- 
ing the  two  affidavits  still  as  conditions,  respectively.  The  Act  of  1855 
expressly  excepts,  in  its  repealing  section,  what  is  contained  in  the  Code 
of  Practice  on  the  same  subject,  which  the  Act  of  1856  neither  repeals 
nor  conflicts  with  the  provisions  of  the  Code  of  Practice  or  the  Act  1855, 
in  this  regard. 

Judgment  affirmed,  with  costs. 
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No.  907.— Dobbin  &  Co.  r.  Joseph  Hewbtt. — ^W.  MgLoon,  Intervenor. 

A  ootitraot  of  mortirac»  thftt  is  valid  by  the  law  of  the  plaoe  where  it  is  made,  is  Talfd  everywhetra. 

A  mortgace  exeonted  in  the  iltate  of  Maine,  in  aooordanoe  with  the  laws,  on  a  brig  or  Teetal,  bmsI  b% 
,    enforced  in  this  State  in  aooordanoe  with  the  laws  of  the  State  of  Maine. 

By  the  law  of  the  State  of  Maine,  briss  and  other  yessels  are  personal  property,  and  may  be  mortgaged. 
-  and  the  non>performance  of  the  obligation  for  whioh  the  mortgage  was  given,  operates  an  absolute 
transfer  of  the  property  mortgaged  to  the  mortgagee. 

Where  a  brig  or  other  veesel  has  been  mortgaged  in  the  State  of  Maine,  and  afterwards  arriTss  at 
ihe  port  of  New  Orleans,  where  she  Is  attached  by  an  ordinary  creditor,  and  the  mortgagee  fnt^r- 
Tsnes,  and  claims  the  ownership  of  the  ressel  by  virtue  of  hjs  mortgage,  the  attachment  will  be 
set  aside,  and  the  suit  dismissed,  and  the  mortgagee  will  be  declared  the  owner. 

4  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tkiard,  J, 
I\     Charles  B,  Singleton^  for  intervenor  and  appellant.     Semmes  &  MoU, 
for  plaintiffs  and  appellees.   Thomas  Hunton,  curator  ad  hoc,  for  defendant 
and  appellee. 

Hyman,  C.  J.  Plaintiffs  brought  suit  in  December,  1860,  to  recover  of 
defendant  the  amount  of  a  draft  drawn  in  their  favor,  and  accepted  by 
him,  and  they  also,  by  writ  of  attachment,  caused  the  brig  Henry  Leeds 
to  be  attached  as  his  property. 

William  McLoon  intervened  in  the  suit,  and  claimed  to  be  owner  of 
the  brig. 

.  Judgment  was  rendered  in  favor  of  plaintiffs  for  the  amount  claimed 
by  them,  with  interest,  sustaining  the  attachment  of  the  brig,  and  decree- 
ing that  plaintiffs  be  paid,  with  privilege  and  preference  from  the  proceeds 
of  the  sale  thereof. 

The  judgment  further  decreed,  that  the  intervenor  recover  $2,500,  with 
interest,  and  that  he  be  paid  as  mortgagee  out  of  the  remains  of  the  pro- 
ceeds of  the  brig. 

The  intervenor  has  appealed  from  the  judgment. 

.  In  November,  1859,  the  brig  was  mortgaged  in  the  State  of  Maine  by 
the  defendant  to  the  intervenor,  to  secure  him  against  his  acceptance  of 
several  drafts  for  the  accommodation  of  the  defendant. 

The  drafts  were  payable  in  three  months  from  their  date,  and  the  inter- 
venor paid  them  at  their  maturity. 

By  the  laws  of  Maine,  as  proved  by  the  testimony,  brigs  and  other 
vessels  are  personal  property,  and  may  be  mortgaged,  and  the  conse- 
quence on  the  non-performance  of  an  obligation  for  which  a  mortgage  is 
given,  is,  that  the  property  mortgaged  becomes  absolutely  the  property 
of  the  mortgagee  without  delivery,  but  liable  to  be  redeemed  within  sixty 
days  thereafter. 

The  obligation  in  the  mortgage  of  the  brig  was  for  the  defendant  to 
hold  the  intervenor  harmless  from  liability  by  the  acceptance  of  the 
drafts,  and  it  appears  that  the  defendant  has  not  complied  with  his 
obligation. 

As  it  is  not  proved  where  the  brig  was  when  the  mortgage  was  given, 
and  as  it  is  proved  that  she  came  to  this  State  since  the  mortgage  was 
pcintracted,  the  law  of  the  place  where  the  pontract  of  mortgage  waa 
65 
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made,  mnst  goyem.  See  the  case  of  P.  R.  Fell  y.  /.  C,  Davidson — Hickg 
<ft  €h,,  Iniervenora,  17  An.  237. 

The  interyenor*8  title  to  the  brig  being  perfect  and  complete  by  the 
laws  of  the  State  of-  Maine,  before  she  was  attached,  the  judgment  of 
the  District  Gonrt  mnst  be  reyersed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  oi 
the  District  Court,  so  far  as  it  affects  in  any  respect  the  intenrenor*  be 
annulled,  avoided  and  reveised;  it  is  further  decreed,  that  the  attaohment 
on  the  brig  Henry  Leeds  be  dissolved.  Let  William  McLoon  be  decreed 
owner  of  the  brig  Henxy  Leeds,  and  the  plaintiffo  piiy  the  costfi  of  tbe 
interrention,  in  both  courts. 


Petition  for  Rehearing,  hy  Semmes  dt  MoU/or  plaintiffs  and  c^ppeOeeg. — The 
amount  involred  in  this  case  is  comparatively  trifling,  but  the  principles 
involved  are  of  vast  importance,  and  this  consideration  induces  us  to 
respectfully  solicit  the  Court  to  revise  the  judgment  it  has  rendered.  .We 
do  so  the  more  readily,  as  the  decisions  of  the  Supreme  Court  of  Louid* 
ana  have  ever  been  regarded  and  quoted  as  high  authorify,  on  questions 
involving  a  conflict  of  laws,  and  for  that  reason  every  decision  on  sndi 
questions  should  be  well  considered,  regardless  of  the  amount  in  oon^ 
teoversy. 

We  consider  the  decision  in  this  case  erroneous,  on  two  grounds: 

1st.  A  correct  principle  of  law  has  been  applied,  without  regard,  in  our 
opinion,  to  the  proper  limitation  of  the  principle. 

2d.  The  Court  has  overlooked,  as  we  respectfully  suggest,  an  important 
point  stated  in  the  original  brief,  but  not  elaborated. 

The  Court  uses  the  following  language:  ''As  it  is  not  proved  where 
the  brig  was  when  the  mortgage  was  given,  and  as  it  is  proved  that  she 
came  to  this  State  since  the  mortgage  was  contracted,  the  law  of  the  place 
where  the  contract  was  made  must  govern. " 

We  submit,  with  all  due  respect,  that  the  lex  lod  contractus,  in  cases  of 
mortgage,  or  any  agreement  creating  liens,  privileges  or  hypothecations, 
does  not  govern,  so  far  as  the  mortgage,  lien,  hypothecation  or  privil^e 
is  concerned,  uifless  the  thing  affected  by  such  mortgage,  lien,  hypothe- 
cation or  privilege,  is  at  the  time  of  contract  within  the  territorial  juris- 
diction of  the  country  where  the  contract  was  made.  In  other  words,  the 
contract  of  mortgage  must  be  made,  and  the  thing  mortgaged  must  be,  at 
the  time  of  contract,  within  the  same  territorial  jurisdiction.  The  only 
exception  to  this  rule,  that  wo  know  of,  is  where  the  property  affected 
by  the  contract  is  afloat  at  sea  at  the  time  of  contract;  that  is  to  say,  be- 
yond the  jurisdiction  of  any  other  sovereign,  in  which  event  the  lex  lod 
contractus  governs,  as  was  properly  decided  in  17  An.  237,  the  case  refesrred 
to  by  the  Court 

The  general  rule,  as  to  movables  is,  that  the  lex  loci  contractus  governs, 
unless  the  movable  at  the  time  of  contract  is  within  the  jurisdictioii  of 
another  sovereign,  whose  laws  are  different  from  those  of  the  place  of 
contract.  This  principle  was  settled  in  the  cases  of  Olivier  v.  Ibtenes, 
2  N.  S.  93;  6  Martin,  23.  77,  78.  7  Martin,  31&and  353,  and  is  approved^ 
by  Story  on  C<»flict  of  Laws,  p.  384  and  391,  392. 
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The  Teasel  in  this  ease,  having  been  attached,  it  was  the  duty  of  the 
intervenor  to  prove  all  the  facts  necessary  to  the  establishment  of  his 
adverse  claim.  He  is  plaintiff.  Conceding  the  principle  announced  by 
the  Gonrt  correct,  coupled  with  the  limitation  we  have  suggested,  the 
intervenor  should  have  proved  that  the  vessel  at  the  date  of  the  mortgage 
was  within  the  jurisdiction  of  Maine  or  at  sea  Thisheffuled-  to  do. 
He  has  proved  what  the  laws  of  Maine  are,  but  those  laws  do  not  govern, 
unless  thoi  vessel  at  the  time  of  the  mortgage  was  in  Maine  or  at  sea. 
Suppose  at  the  time  of  this  mortgage,  she  had  been  in  Louisiana,  and 
had  remained  there  until  the  lapse  of  time  required  to  convert  the  mort* 
gage  into  an  absolute  transfer  under  the  laws  of  Maine;  it  is  clear,  any 
crMitor  of  the  mortgagor  could  have  seized  the  vessel  under  attachment 
against  the  mortgagor,  and  could  have  successfully  maintained  his  seizure. 
Suppose,  at  the  date  of  the  mortgage,  the  vessel  was  in  Baltimore,  Phila- 
delphia or  New  York;  there  being  no  proof  of  the  laws  governing  mort- 
gages in  those  States,  the  Court  would  presume  they  are  similar  to  our 
own.  A  Baltimore,  Philadelphia,  or  New  York  creditor  could  have 
seized.  If  such  creditor  could  have  seized,  why  could  iK>t  a  Lou- 
isiana creditor  do  so,  after  she  came  here  from  Baltimore,  New  York» 
or  Philadelphia;  or  why  could  not  the  Baltimore,  New  York  or  Philadelr 
phia  creditor  follow  and  attach  here  ?  It  seems  to  U8»  therefore,  that  the 
Court  cannot  adhere  to  its  decision,  unless  it  considers  the  buzd^a  q£ 
proof  on  us,  to  show  that  the  vessel  at  the  date  of  the  mortgage  was  not 
in  the  State  of  Maine,  a  proposition  we  deem  untenable,  as  the  intervenor 
is  plaintiff,  so  far  as  we  are  concerned,  and  must  prove  his  case  affirma- 
tively as  well  as  all  the  facts  necessary  to  a  recovery. 

2d.  The  Court  has  overlooked  a  point  suggested  in  the  original  brief. 
Itisthis: 

Admit  that  the  laws  of  Maine  govern;  that  by  those  laws  the  title  of 
the  mortgagee  and  intervenor  became  absolute  after  the  expiration  of  the. 
time  limited  in  the  mortgage;  certainly,  the  mortgagee  then  stands  in  the 
relation  of  absolute  vendee  to  the  mortgagor,  who  becomes  vendor.  Now 
then,  here  is  an  absolute  sale  of  personal  property,  not  proved  to  be  at 
flea  at  the  time  of  sale,  where  the  vendee  allows  the  vendor  to  remain  in 
possession  for  a  year  or  more,  without  any  effort  to  obtain  possession. 

Such  possession  by  vendor  in  some  States  is  conclusive  evidence  of 
fraud,  and  in  all  is  presumptive  evidence  until  rebutted.  The  laws  of 
Maine,  on  this  point,  have  not  been  proved.  It  is  presumed,  therefore, 
they  are  similar  to  ours.  This  argument  takes  for  granted  the  doctrine 
answered  by  the  Court*  that  the  mortgage  by  operation  of  tiie  laws  of 
Maine,  and  by  the  expiration  of  the  time  limited  in  the  mortgage,  became 
an  absolute  sale.  But  what  are  the  laws  of  Maine,  in  case  of  an  absolute 
sale  of  a  n^ovable  not  accompanied  by  delivery  ?  In  point  of  fact  we 
believe  they  are  similar  to  our  own;  at  all  events  there  being  no  proof  on 
that  subject,  the  Court,  on  well-established  principles,  will  assume  them 
to  be  similar  to  our  own.  Now,  in  the  case  in  16  An.  284,  CetUrai  Batik 
V.  McCloskm/,  it  was  held,  that  mere  consent  vests  the  property  in  tlie 
obligee,  yet  this  effect  is  strictly  confined  to  the  parties  untO  actual 
delivery.  The  truth  is,  that  is  the  law  as  to  movables  under  every  system 
of  jurisprudence. 
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The  Court  recognized  the  validity  of  the  mortgage  under  the  laws  of 
Maine,  on  the  principle  of  lex  loci ;  under  our  laws  such  an  instrument 
-would  be  a  nullity,  as  between  the  parties  even.  We  now  say,  concede 
the  decision  on  that  point  to  be  correct,  yet  the  validity  of  the  transfer, 
as  to  third  persons  before  delivery,  cannot  be  maintained,  because  there 
is  no  proof  that  the  laws  of  Maine  are  different  from  our  own,  and  in  fact 
they  are  not.  At  the  Common  Law,  a  sale  of  a  ship  at  sea  even,  is  not 
valid  as  to  third  persons,  if  the  vendee  unreasonably  delays  to  take  pos- 
session after  arrival.     8  Mass.  286.     9  Pick.  4.    2  Mat.  350. 

In  this  case  the  vendee  (for  the  mortgagee  by  the  laws  of  Maine  became 
vendee  after  the  expiration  of  the  time  limited  in  the  mortgage)  permits 
the  vendor  to  remain  in  possession  more  than  a  year  after  his  title  became 
absolute,  and  enables  him  to  roam  from  port  to  port  in  the  United  States, 
and  contract  debts  as  owner.  Under  the  laws  of  the  civilized  world,  such 
conduct  is  fraudulent  as  to  third  persons. 


Behearing  refused. 


No.  1074.— Paul  H.  Mousseau  v,  Ed.  Thebbms  and  James  Reii7oij)8. 


A  commercial  partnenbip  is  not  liable  on  the  obligations  contracted  by  one  of  the  partners  i 
to  the  formation  of  the  partnership,  notwithstanding  the  fact  that  the  partnership  was  to  o 
the  same  ba«ine»  in  which  the  obiiffations  were  contxaoted;  and  that  specified  portions  tbex«of 
were  assumed  by  the  individual  members. 

A  party  who  introduces  erideooe  not  admissible  under  the  pleadings,  cannot  object  to  ioetiasony 
being  offered  by  the  opposite  party  to  rebut  it. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumoni^  J. 
T,    W.    CoUem,  for  plaintiff  and  appellant     /.   Q.  A.  F^loios^  for 
defendants  and  appellees. 

Labauve,  J.  The  petition  alleges,  in  substance,  that  the  defendanti^ 
commercial  partners,  are  indebted  to  the  plaintiff  in  the  sum  of  $358  53; 
that  petitioner,  in  the  months  of  November,  1860,  and  January  and  March, 
1861,  did-  sell  aad  deliver  to  said  Edward  Thebens,  then  doing  bastneas 
on  his  own  account,  various  articles  of  marble  of  the  value  of  3358  53,  as 
per  account  annexed,  making  part  of  the  petition;  tiiat  on  the  6th  of 
April,  1861,/  the  defendants  formed  a  copartnership,  and  by  the  act  of 
copartnership,  their  firm  assumed  all  the  liabilities  due  by  said  ThebeiiB 
iipon  the  stock  in  trade. 

He  prays  for  >  judgment  in  solido  against  both  defendants,  with  legal 
interest  from  the  2d  of  March,  1861. 

James  Beynolds,  in  his  answer,  pleaded  the  general  issue.  A  final 
judgment  by  default  was  rendered  against  Edward  Thebens,  and  a  con- 
tradictory one  in  favor  of  James  Beynolds.     The  plaintiff  appealed. 

The  correctness  of  the  account,  as  against  Edward  Thebena,  ia  ad- 
mitted* 

The  ground  of  action,  as  against  James  Beynolds,  is  that  the  partner- 
ship assumed  all  the  liabilities  of  and  due  by  Thebens.  This  question 
must  be  solved  by  the  construction  given  to  the  following  clauses  in  tke 
act  of  partnership: 
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*•  The  said  Edward  Thebens  brings  in  stock  valued  here  at...  »1,304:  69 
His  liabilities  are 800  00 

Balance $  604  69 

And  the  said  James  Eeynolds  brings  in  stock  here  valued  at  $909  61;  and 
he  has  no  liabilities. 

To  equalize  shares  of  the  partners  in  the  partnership,  the  said  James 
Beynolds  is  to  pay  $395  08,  due  by  said  Thebins,  making  Beyuolds'  in- 
terest in  the  partnership 91,304  69 

And  the  said  Thebens  is  to  pay  the  balance  of  said  $800,  which  is  404  92 
Add  the  value  of  his  stock,  less  amount  of  said  $800,  liabilities, 

say 504  69 

And  gives  his  notes,  equal  to  cash,  to  said  Beynolds,  for 395  08 

Making  his  interest  in  the  partnership $1,304  69 

We  find  nothing  here  showing  that  the  partnership  assumed  the  debts 
due  by  Edward  Thebens,  say  $800. 

On  the  contrary,  James  Beynolds  assumes,  in  his  own  name,  $895  05 
thereof,  and  Thebens  is  to  pay  the  balance,  say  $404  92. 

James  Beynolds  is  not  sued  upon  his  individual  assumpsit,  but  he  is 
sued  as  commercial  partner,  upon  the  alleged  assumpsit  by  the  partner- 
ship. Even,  had  that  ground  been  taken  against  Beynolds,  he  has 
proved  that  he  had  paid  the  sum  thus  assumed;  it  is  true,  that  the  testi- 
mony offered  to  prove  payment,  was  objected  to  on  the  ground  that 
Beynolds  had  not  pleaded  payment.  The  Court  properly  admitted  the 
evidence,  o^  the  ground  that  the  act  of  partnership  introduced  in  evi- 
dence, showed  this  individual  assumpsit,  which  was  not  alleged  as  a 
ground  of  action  against  Beynolds.  Plaintiff,  having  opened  the  door  to 
testimony  upon  that  ground  not  alleged  by  him,  he  could  not  object  to 
defendant's  proof  to  diminish  or  destroy  it  by  showing  payment  Thomp^ 
son  V.  Brothers,  5  L.  279. 

A  party,  who  introduces  evidence  not  admissible  under  the  pleadings, 
cannot  complain  if  the  other  party  offer  testimony  to  rebut  it. 

Judgment  affirmed,  with  costs. 


1024.— John  H.  Bussell  v.  Db.  Ed.  KuNSHAim.  ,K    S 

T  he  ule  of  a  hone,  by  a  person  employed  by  the  owner  aa  groom  for  his  stable,  is  an  abeolatf  BolUt#» 
and  the  owner  can  recover  back  his  property  or  the  value  thereof,  with  damages  from  the 
pQTohaser. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
Marr  dt  Foute,  for  plaintiff  and  appellant     Lambert  eft  Murphy^  for 
defendant  and  appellee. 

Hymak,  G.  J.  Plaintiff,  intending  to  leave  New  Orleans  on  a  visit  to 
Washington  City,  left  his  horses,  about  ten  in  number,  at  the  stable  of 
A.  W.  Beatty,  and  authorized  him  as  well  as  a  Mr.  Ainsley  to  sell  tben. 

Learning  plaintiff's  absence  from  New  Orleans,  Edward  Harrison  sold 
one  of  the  horses  to  the  defendant,  and  plaintiff  has  brought  suit  against 
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defendant  to  rdbover  the  horse  sold  by  Harrison,  or  its  valae^  allied  and 
proved  to  be  worth  $300,  and  damages  for  its  abuse  and  detenlion  by 
defendant. 

Plaintiff  had  the  horse  sequestered,  and  defendant  bonded  him. 

Defendant,  in  answer,  claimed  to  have  bought  the  horse,  not  from  ili 
owner  but  from  Harrison,  who  represented  the  owner. 

No  authority  was  given  by  plaintiff  to  Harrison  to  sell  the  horse,  ad4 
defendant's  position  is,  that  as  he  is  an  innocent  purchaser,  and  as  the 
conduct  of  plaintiff  caused  him  to  believe  that  Harrison  had  a  right  to 
dispose  of  the  horse,  plaintiff  must  bear  the  loss. 

If  plaintiff's  conduct  was  such,  he  has  no  right  to  recover;  but  the  ervi- 
dence  does  not  disclose  such  conduct  on  the  part  of  the  plaintiff. 

It  appears  that  plaintiff  had  employed  Harrison,  as  a  groom  for  faifl 
horses.  When  he  left  for  Washington  he  did  not  intrust  them  to  tlie 
groom,  but  placed  them  in  charge  of  Beatty  and  Ainsley,  experienced  and 
responsible  men,  established  in  business.  Ainsley  retained  Hanriaon  in 
Beatty's  stable,  to  clean,  feed,  and  exercise  the  horses,  and  to  keep  the 
stable  clean.  No  imprudence  or  want  of  circumspection  can  be  impated 
to  plaintiff,  whereby  defendant  could  have  been  induced  to  VaUeve  that 
he  had  placed  the  right  in  Harrison  to  dispose  of  his  horse;  nor  do  we 
perceive,  in  the  evidence,  such  imprudence  in  his  agents  as  would  juatify 
defendant  in  supposing  that  Harrison  was  invested  with  any  control  over 
the  horses  but  that  of  a  groom. 

The  defendant  visited  the  stable  of  Beatty  while  the  horses  were  there, 
and  before  he  purchased  from  Harrison,  for  the  purpose  of  buying  a 
horse,  yet  he  neither  informed  Beatty,  the  owner  of  the  stable,  nor  Ains- 
ley, that  he  intended  to  buy  a  horse  from  the  groom,  though  he  certainly 
must  have  known  that  it  was  not  the  business  of  the  groom  to  sell  the 
horses  in  the  stable. 

We  think  that  defendant  was  not  sufficiently  circumspect  in  buying  the 
horse. 

The  evidence  adduced  is  not  satisfactory  as  to  the  amount  of  damages 
sustained  by  plaintiff. 

It  is  suggested  that  the  Court  has  not  appellate  jurisdiction  of  this  case. 
The  amount  in  dispute  certainly  exceeds  three  hundred  doUars,  and  when 
so,  the  Court  has  jurisdiction.    See  Constitution  of  1864,  Art.  70. 

The  judgment  of  the  District  Court  was  in  favor  of  defendant;  it  mast 
be  reversed. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  revened;  and 
it  is  further  decreed,  that  plaintiff  be  recognized  owner  of  the  horse  in 
controversy,  and  that  defendant  deliver  the  horse  to  plaintiff,  or  pay 
plaintiff  three  hundred  dollars,  the  value  thereof,  reserving  to  plaintiff 
the  right  to  claim  damages  by  another  suit;  it  is  further  decreed,  that  the 
defendant  pay  the  costs  of  this  suit. 


No.  1071.— RoBT.  J.  HAiiiiET  V,  Michael  Hoeffnsr. 

The  doctrine  in  the  oftse  of  Wainwright  y.  Bridgee,  (ftnte  iMge  234)  realBnned. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  LeauaunU,  J^^^ 
J.  M.  Birrhammer,  for  plaintiff  and  appellant    JRoos,  Fatter  ^  R.T* 
Merrick^  for  defendant  and  appellee. 
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Brief  cf  Race,  Foster  dt  E.  T.  Merrick,  for  defendemt  and  appeUee.-'^n 
the  6th  day  of  June,  1861,  the  plaintiff  sold  a  negro  woman,  Phillis,  and 
her  three  children  to  defendant  for  the  snm  of  $1,800,  payable  $800  in 
eaah  and  baknoe  at  twelve  months,  for  note  of  defendant  secured  by  mort- 
gage on  the  property  conveyed.    See  act  of  sale,  pages  12  and  18. 

This  suit  is  brought  by  the  vendor  of  the  once  four  slaves,  against  the 
porohaaer  on  that  mortgage  note  of  $1,000,  to  enforce  its  payment  See 
petition,  answer  p.  7,  et  seq.,  the  note,  p.  3,  and  act  of  mortgage  p.  12. 

^e  defence  is,  the  want  and  failure  of  the  consideration  of  the  note, 
by  reason  of  the  emancipation  of  all  slaves,  etc.    Answer,  p.  7,  et  seq. 

The  case  was  submitted  to  a  jury,  with  a  strong  charge  from  his  honor, 
the  Judge  presiding,  in  favor  of  the  plaintiff's  right  to  recover,  etc.,  and 
notwithstanding  this,  a  verdict  was  rendered  in  favor  of  defendant,  on 
which  judgment  was  rendered  in  his  favor,  from  which '  plaintiff  has 
taken  this  appeal. 

This  verdict  was  rendered  on  the  25th  day  of  May,  1866,  and  is  believed 
to  have  been  the  first  in  this  State,  invalidating  notes  given  for  slave 
property. 

After  the  numerous  decisions  of  this  question  by  this  Honorable  Court, 
adversely  to  the  pretensions  of  the  plaintiff  and  appellant,  counsel  will 
content  themselves  by  referring  to  the  case  of  Waintoright,  Adminisiratorf 
T.  AUeeF,  Bridges^  et  cds.,  decided  in  May  last,  and  to  the  subsequent 


HowBiiL,  J.  This  is  a  suit  on  a  promissory  note,  which,  it  is  alleged 
and  shown  in  the  defence,  was  given  in  part  payment  of  the  price  of 
slaves,  and  is  governed  by  the  doctrine  settled  in  the  case  of  Wainwright 
V.  Bridges,  and  for  the  reasons  therein  assigned  the  judgment  is  affirmed, 
with  costs. 

Justices  IlsiiEX  and  Labauvb  dissenting. 


No.  1069. — S.  H.  Kennedy  &  Co.  v,  CnABiiEs  Roman  etal.— Owners  of 

Steamboat  Rttbt. 

Wben  a  iteamboftt  or  other  vessel  uriTee  ftt  «  port  with  freight  oonsigned  to  different  parties 
residing  there,  a  deliTery  of  the  goods  on  the  wharf  to  the  agent  of  the  consignee,  or  some  person 
anlborised  to  reoeivethem.  or  some  aot  must  be  done  which  is  eqniTslent  to  deliTery,  in  order  to 
relicTe  the  owners  of  vessels  from  responsibility. 

To  oonstitnte  a  delivery,  there  must  be  a  notice  given  to  the  consignee,  and  a  reasonable  time  given 
Um  tomato  the  neoessary  preparations  to  receive  the  goods. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Buplantier.  J. 
Randolph,  Singleton  dt  Hardie,  and  Lacei/,  Marks  d  Butler^  for  plain- 
tiffs and  appellants.     Trist  <&  Olivier,  for  defendants  and  appellees. 

Labatjve,  J.  This  suit  is  brought  against  the  defendants  for  the  value 
of  three  bales  of  cotton,  shipped  on  board  steamer  Ruby,  and  not  deliv- 
ered.   The  plaintiffs  daim  9739  88. 

The  answer  contains  a  general  denial,  and  an  allegation  that  Charles 
Olivier,  one  of  the  defendants,  was  not  owner  or  part  owner  of  said 
steamer;  it  admits  the  shipment  of  the  three  bales  of  cotton,  but  states 
that  upon  the  arrival  of  the  steamboat  Ruby  at  the  port  of  New  Orleans, 
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oa  the  16th  November,  1865,  notice  of  the  consignment  of  said  obtton 
was  duly  given  to  plaintiffs,  but  they  neglected  for  more  than  two  days 
to  send  for  it;  *that  the  two  successive  nights,  said  cotton  was  gaarded  by 
a  watchman  employed  at  respondents*  expense;  that  said  cotton  was  stolen 
more  than  forty-eight  hours  after  being  landed  on  the  levee,  and  after  its 
landing  was  known  to  plaintiffs. 

They  claim  in  reconvention  six  dollars  for  freight  of  said  three  bales  of 
cotton. 

The  Court  below  rejected  plaintiffs'  demand,  and  gave  judgment  for 
defendants  in  reconvention  for  six  dollars.     The  plaintiffs  appealed. 

The  shipment  being  admitted,  it  is  incumbent  on  the  defendants  to 
show  that  they  have  complied  with  their  obligation,  by  carrying  the  cot- 
ton to  its  place  of  destination,  and  delivering  the  same  to  the  oonsignees, 
or  show  good  cause  why  they  have  not  done  so. 

By  the  bill  of  lading,  they  undertook  to  carry  without  delay  to  the  port 
of  New  Orleans,  and  to  deliver  unto  the  plaintiffs  the  said  three  bales  of 
cotton. 

The  boat  arrived  at  New  Orleans  November  16th,  at  noon,  and  dis- 
charged her  freight  shortly  afterwards;  that  from  Thursday  evening,  day 
of  her  arrival,  to  Saturday  following,  the  cotton  remained  on  the  leyee ; 
that  between  the  hours  of  one  and  three  o'clock  of  that  day,  it  was 
stolen;  no  actual  delivery  of  the  cotton  was  made  to  plaintiffs. 

On  trial  of  the  case  below,  the  witness,  Andre,  having  stated  that  he 
called  at  the  office  of  S.  H.  Kennedy  k.  Co.  on  lilonday  morning  preceding 
the  arrival  of  the  Buby,  and  asked  a  person  in  said  office,  who  appeared 
to  belong  to  the  house  of  plaintiffs,  if  the  plaintiflGs  had  not  received  the 
bill  of  lading  for  the  three  bales  of  cotton,  and  was  answered  that  they 
had,  but  the  plaintiffs  objected  to  the  evidence,  on  the  ground  that  it 
was  hearsay,  and  that  the  evidence  of  the  person  who  made  the  answer, 
was  the  best,  and  that  it  did  not  appear  who  the  person  asked  was,  or  if 
he  had  anything  to  do  with  the  bill  of  lading.  The  Court  rejected  the 
evidence  after  sustaing  the  objections.  We  are  of  opinion  the  Court  did 
not  err;  the  defendants  should  have  shown  with  certainty,  that  this  person 
was  one  of  the  firm. 

In  the  case  of  Slade  etaly,  Payne  db  Harrison,  14  A.  458,  it  was  decided, 
1st.  That  in  order  to  relieve  the  owners  of  vessels  from  responsibility, 
there  must  be  a  delivery  on  the  wharf  to  some  person  authorized  to 
receive  the  goods,  or  some  act  done  which  is  an  equivalent  to  a  delivery; 
2d.  That  in  order  to  constitute  a  delivery,  there  must  be  a  notice  given 
to  the  consignee,  and  a  reasonable  time  given  him  to  make  the  usual  and 
necessary  preparations  to  receive  the  goods;  3d.  That  the^ manner  of 
delivering  the  goods,  and  consequently  the  period  at  which  the  responsi- 
bility of  the  master  and  owners  will  cease,  depend  upon  the  custom  of 
particular  places,  and  the  usages  of  the  particular  trades. 

This  case  turns  upon  a  question  of  delivery,  or  something  equivalent. 

Newspapers  were  introduced  in  evidence,  in  which  the  list  of  freight, 
with  the  oonsignees'  names  inserted,  but  nothing  shows  that  knowledge 
of  it  was  brought  home  to  the  plaintiffs.  3  L.  227.  6  A.  579.  Mahoney 
pretende4  to  be  the  drayman  of  plaintiffs;  was  re<)ue8ted  to  take  the  cot- 
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ion  away,  and  h^  promised  to  do  bo,  but  nothing  shows  that  he  was  the 
agent  of  plaintiffs,  and  authorized  to  receive  freight 

It  ai^ears  that  the  p]ainti£Ds  received  the  bill  of  lading  sent  to  them  by 
the  shippers,  but  we  are  not  satisfied  that,  when  they  recpived  it,  they 
were  aware  that  the  boat  had  arrived.  We  will  not  -pass,  finally,  npon 
the  responsibility  of  the  defendants,  as  the  case  must  be  remanded  for 
further  evidence. 

We  find  nothing  in  the  record  showing  the  value  of  the  cotton,  so  as 
to  enable  us  to  give  judgment  for  plaintiffs.    - 

It  is  therefore  ordered  and  decreed,  that  the  judgment  be  reversed,  and 
that  the  case  be  remanded  to  be  tried  according  to  law,  and  both  parties 
allowed  to  adduce  further  evidence,  the  appellee  to  pay  the  costs  of  this 
•ppeal. 


No.  1036.— SosxHBMX  BoxAN  V.  J.  DBsnnr  et  als. 

WhOT«  tJhri/aekiMt  nadar  whtoh  propartr  ham  been  Micod,  ia  n(xini«d  not  MtUfUd  bafort  the  pco- 

p«rtif  is  aold,  the  proceeding  under  the  writ  will  be  ooasidered  to  hftTO.  been  abandoned,  and  tbe 

•elcinc  creditor  cannot  claim  the  benefit  of  any  priTilege  which  the  seixure  gaTe  him  on  the  frnite 

of  tta»  proportaraelaad. 
To  enable  tlie  plaintiff  to  eell  the  property,  an  dHoMjitri  fatia$  must  be  issued,  and  a  new  seisnre  bo 

made  and  new  notice  be  given. 
The  fruits  or  rsTonuee  of  real  estate  which  aoorue  and  are  separated  and  gathered  fh>m  the  land  prior 

to  the  dato  of  tbe  seizure,  cannot  be  sold  by  the  eheriff  in  aatisfaotlon  of  the  writ  in  hia  hands; 

only  such  fruits  as  are  produced  or  gathered  since  the  seisnre  was  made  inure  to  the  benefit  of 

the  eeising  creditor.    O.  C.  4S7. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  ThomoB^  J. 
(7.  Rosdius  and  Alfred  Philips,   for  appeUants.    Fdlows  eft  MtUi^ 
Buchanan  A  Oilmare,  for  appellees. 

Brief  of  Boselius  eft  Philips,  for  appdlants,—On  the  24th  of  May,  1861, 
the  plaintiff  applied  for  and  obtained  an  order  of  seizure  and  sale,  founded 
on  the  vendor's  privilege  and  special  mortgage  on  a  sugar  plantation  and 
its  appurtenances,  which  he  had  sfjld  to  the  defendants.  After  the  seizure 
had  been  made,  one  of  the  defendants,  Jacob  Denny,  applied  for  and 
obtained  a  suspensive  appeal,  from  the  order  of  seizure  and  sale.  In 
consequence  of  the  civil  war,  the  case  remained  undecided  in  the  Su- 
preme Court  until  the  12th  June,  1865,  when  the  judgment  was  affirmed. 
An  alias  order  of  seizure  and  sale  having  been  taken  out,  a  controversy 
arose  in  relation  to  a  quantity  of  sugar,  molasses,  etc.,  found  on  the 
plantation,  which  was  claimed  by  Forsyth  and  others,  who  allege  that 
they  were  lessees  of  the  property  under  Denny.  By  consent  of  parties 
these  products  were  consigned  to  the  firm  of  Eugene  Boohereau  k  Co., 
to  be  sold,  and  the  proceeds  held  subject  to  the  decision  of  the  Court. 

On  the  6th  January,  1866,  the  plantation  was  adjudicated  by  the  sheriff, 
under  the  alias  order  of  seizure  and  sale,  to  the  plaintiff  in  the  suit. 

The  alleged  lessees  intervened,  and  claimed  the  proceeds  of  the  sale  of 
the  sa^tf,  molasses,  etc.,  sold  by  Bochereau  &  Co. 
66 
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Jadgment,  luwicg  1>6en  rendered  in  their  favor  by  the  District  Ck>iirt| 
the  plaintiffs  appealed. 

These  prodncts  viere  raised  on  the  plantation  since  the  seizore  in  1861; 
and  it  is  respeqtf allj  submitted  that  the  solution  of  the  question  is  found 
iu  Article  457  of  the  Code,  which  provides,  that  **  the  fruits  of  an  immo- 
vable gathe^d  or  produced  since  it  was  under  seizure,  are  considered  as 
making  part  thereof,  and  inure  to  the  benefit  of  the  person  making  the 
seizure."  The  seizure  was  never  abandoned;  and  the  suspensive  appeal 
left  the  matter  in  akUu  quo  during  its  pendency.  Its  final  result  depended 
on  the  jndgibent  of  the  Supreme  Court;  and  that  judgment  having  been 
in  affirmance  of  the  order  of  seizure  and  sale,  the  parties  occupy  the  same 
position  as  if  no  appeal  had  been  taken.  It  is  said  that  the  writ  was 
returned  by  the  sherifl^  and  that  thereby  the  seizure  was  abandoned. 
But  no  such  conclusion  can  fairly  be  drawn  from  that  fsct  The  execu- 
tion o|  the  writ  was  arrested  by  the  s^spensive  appeal,  during  a  period 
of  five  years,  and  the  officer  had  to  make  a  return  to  the  Court  for  the 
purpose  of  showing  why  he  had  not  executed  its  mandate. 

We  contend,  in  the  second  place,  that  the  interveners  have  not  estab- 
lished their  claim  to  this  fund;  first,,  because  Denny,  their  pretended 
lessor,  had  no  right  to  give  a  lease  to  them  after  the  property  waa  under 
seizure,;  and  secoj|idly,,.becai|^  their  pretended  lease  is  under  private  sig- 
nature, and  has  np  date,  so  far  as  third  persons  are  concerned,  until  it 
was  filed  im  tb^  s^it     .  ,..   , 

Bri^  of  FeBows  d  Miils,  Buchanan  dt  GUmore,/or  appellees. — The  legal 
queistioh,  pn'  the  answer  to  which  this  cause  mainly  turns,  is  the  date 
of  the  seizure  under  which  the  mortgaged  property  of  defendants  was 
sold. 

The  appelliaies,  ihtervenors,  oontend-r-and  with  whom  the  Judge  a  quo 
agrees,  that  the  actual  seizure  was  made  on  the  16th  November^  1865.  The 
appellants  insist  that  it  was  on  the  24th  of  May,  1861. 

The  importance  of  the  question  is  this:  If  the  seizure  be  considered 
as  of  16th-  t^ovember,  1865,  then  the  crop  and  fruits  of  the  plantation 
gathered  before  the  seizure,  though  subsequent  to  21th  May,  1861,  ara 
not  covered  by  the  seizure. 

If  the  seizure,  under  which  the  property  was  sold,  be  held  to  be  thai 
of  May  24th,  1861,  as  contended  for  by  appellants,  then  the  said  fruits 
and  revenues  are  legally  covered  by  the  seizure. 

The  record  shows  the  following  facts:  On  25th  May,  1861,  a  writ  of 
seizure  and  sale  issued. 

On  12th  June,  18^1,  the  plantation  was  seized. 

On  26th  July,  1861,  the  writ  was  arrested  by  a  suspensive  appeal. 

On  13th  July,  1865,  after  decision  by  Supreme  Court,  an  alias  writ  of 
seizure  and  sale  Was  issued. 

On  2d  August,  1865,  the  sherifT  again  seized  the  plantation?  His  retom 
states:  ^^*'  Beceived  the  within  writ  of  seizure  and  sale  on  the  17th  Jii]j» 
1865.  On  the  2d  of  August,  same  year,  seized  the  property,  as  will  be 
fully  shown  by  the  annexed  iiotice  of  seizure." 

"  And  on  the  2dd  August,  same  year,  received  the  annexed  order  from 
Headquarters,  Military  Department,  postponing  and  suspending  all  pro- 
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ceedings;  wherefore,  I  retnm  said  writ  of  seuore  ftad  sale  to  this  Honor- 
able Court  not  satisfied.    Aagost  24th,  1865.'* 

On  the  16th  November,  1865,  another  alias  writ  of  mitfSt6  and  sale  was 
reoeived  by  the  sheriff,  who,  in  his  return,  says:  *'Beo6nred'the  within 
writ  of  seizure  and  sale  on  the  16th  November,  1866.  On  the  same  day  I 
seized  and  took  into  my  possession  the  within  named  and  described 
property." 

.  On  this  statement  of  facts,  as  established  by  the  record,  it  is  submitted 
that  the  mling  of  the  District  Conrt  is  correct  in  fixing  the  date  of  the 
actual  seiznre  under  which  the  property  wias  sold,  as  the  16th  November, 
1865. 

A  valid  seiznre  is  im  act  of  corporeal  possession  by  Hie'  sheriff.  Its 
duration  depends  upon  the  time  snch  possession  is  hAA,  by  Uie  sheriff.  It 
has  no  effect  until  such  possession  is  acqinrbd.  It  ceases  with  sach  pos- 
session. That  possession  of  the  sheriff  rests  only  6d  the  wriK  When  he 
retamed  the  writ  on  the  25th  of  Augast,  1865,  the  seizure  and  jpossession 
of  the  sheriff  necessarily  ceased.  (See  Bktdt  v.  Oatlett^  1  Bob.  540.) 
Hence,  while  it  be  true  that  "  the  fruits  of  an  itntiovable,  gfathered  or 
produced  since  it  was  under  seizure,  are  considered  as  n^aking  a  part 
thereof,  and  inure  to  the  benefit  of  the  person  making  the  seizure,**  yet, 
tts  the  crops  and  fruits  claimed  in  the  case  at  bar  were  i^i^red  previous 
to  the  16th  of  November,  1865,  the  date  of  the  actiud  seizure  tinder 
which  the  property  was  sold,  such  crops  and  fruits,  gathered  before  that 
time,  are  not  affected  by  snch  seizure. 

'  The  456th  Article  of  the  Code  covers  the  facts:  "As  soon  as  the  crop 
is  cut  down,  and  the  fruits  gathered  or  the  trees  put  do^,  although  not 
yet  carried  off,  they  are  movables.*' 

If  corroborative  proof  of  the  correctness  of  the  opinion  of  the  District 
Judge  Were  required,  it  could  be  found  in  the  record, 

Ist  The  continuous  actual  possession  of  the  plantation  by  Denny  and 
the  Forsyths,  from  the  date  of  the  suspensive  appeal- until  the  seizure  on 
the  16th  of  November,  1865,  shows  that  the  sheriff  was  not  in  possession 
of  the  mortgaged  property. 

The  fact  of  the  subsequent  seizure  by  the  sheriff,  shows  abandonment 
of  the  previous  seizures. 

The  agreement  between  the  widow  and  heirs  of  Boman  and  the  For- 
syths, on  the  29th  of  April,  1863,  shows  that,  said  widow  and  heirs  did 
not  consider  the  plantation  to  be  then  under  seizure,  for  it  recites  "  that 
in  case  the  Magnolia  plantation  is  seized  under  the  legal  process,'*  etc., 
said  Boman  "will  keep  said  J.  &  C.  Forsyth  in  possession  as  keepers  or 
otherwise,"  clearly  admitting  a  previous  possession  of  the  Forsyths. 

The  judgment  of  the  Supreme  Court  decrees:  "  It  is  ardered>  adjudged 
and  decreed,  that  the  order  of  seizure  and  sale  be  affirmed,  and  that  the 
sheriff  seize  and  sell  the  property  therein  described  in  the  order,  except 
the  negroes  therein  mentioned.**  Why  should  a  new  seizure  have  been 
ordered,  if  the  original  seizure  had  been  considered  in  force  ? 

Again,  the  original  seizure  in  May,  1861,  was  clearly  illegal,  fpr  it  was 
made  previous  to  notification  of  parties  defendant  See  record,  and  cases 
of  Suae  ▼.  Judge  <f  Seoond  District  Cowi  qf  New  Orlaans-r-On  SehHan  <f 
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Jacob  Benny,  16  An.  890;  and  Roman  t.  Benny,  17  An.  126;  MoBomogh  t. 
FoW,  1  Ro|),  297.    U  An.  105. 

Hawsu>,  J.  This  contest  arises  under  the  457th  Article  C.  C,  vbieh 
provides  that  "  the  fruits  of  an  immovable  gathered  or  produced  ailioe 
it  was  under  seizure,  are  considered  as  making  part  thereof,  and  innre  to 
the  beQeflt  of  the  person  making  the  seizure ;"  and  the  question  to  bo 
determined  is:-  at  what  date  the  seizure,  under  which  the  mortgaged  pro- 
perty: of  defendants  was  actually  made.  The  appeUaats,  representatiTea 
of  plaintiff,  contend  that  it  was  made  on  24th  May,  1861;  while  the  i^pel- 
lees,  interveners  and  lessees  of  the  property,  insist  that  it  was  made  on 
16th  November,  1865. 

The  record  shows  the  following,  facts:  On  25th  May,  1861,  a  writ  of 
seizure  and  sale  issued;  on  12th  June  following,  the  sheriff  of  the  pariah 
of  St  James  seized  the  plantation,  and  on  26th  July,  same  year,  the  writ 
was. arrested  by  a  suspensive  appeal,  allowed  upon  a  mandamu»  from  the 
Supreme  Oourt,  which  issued  on  the  ground  that  no  legal  seizure  had 
been  made.  After  which  a  rule  was  taken  by  two  of  the  defendants  to 
obtain  possession  from  the  sheriff,  which  on  14th  January,  1862,  was  made 
absolute,  on  the  ground  that  the  seizure  was  illegal  and  null,  from  wfafeh 
ruling  no  appeal  has  been  taken.  On  the  appeal  in  the  cause,  this  Goort 
in  1865,  affirmed  the  judgment  of  seizure  and  sale,  and  ordered  the  sheriff 
to  seize  and  sell  the  property  described  in  the  order.  An  dUa»  writ  issaed 
on  Idth  July,  1865,  under  which  the  sheriff  seized  the  property  on  M 
August  following,  and  on  the  24th  same  month,  he  returned  the  eaid  wrii 
not  sati^fiedj  in  consequence  of  a  military  order  suspending  all  prooesd- 
ings.  And  on  the  16th  November,  1865,  another  alias  writ  was  reoeived 
by  the  sheriff,  who,  in  his  return,  says:  "Received  the  within  writ  of 
seizure  and  sale  on  the  16th  November,  1865.  On  the  same  day,  I  aeited 
and  took  into  my  possession  the  within  named  and  described  property." 
Under  this  writ  the  property  was  sold.  It  also  appears  that  Denny  leased 
the  said  plantation  to  J.  &  C.  Forsyth,  interveners,  for  two  years,  begin- 
ning on  2d  January,  1865,  while  the  appeal  was  pending. 

From  this  statement  of  facts,  it  is  manifest  that  the  District  Court  did 
not  err  in  fixing  the  16th  November,  1865,  as  the  date  of  the  actual  seintre^ 
under  which  the  property  was  sold;  and  as  the  fruits  in  controvert  were 
gathered  prior  to  that  date,  they  were  properly  awarded  to  the  interre- 
nors,  whose  right  to  them  seems  to  be  fuUy  established. 

We  think  the  record  shows  that  the  sheriff  did  not  have  possession  slier 
the  judgment  on  the  rule  in  January,  1862,  ordering  the  defendants  to  be 
put  in  possession,  until  he  again  seized  in  August,  1865,  when  he  agitn 
abandoned  possession  and  seizure,  by  returning  the  writ  nnsatisfled. 
IB.  540. 

The  appellees  have  asked  an  amendment  of  the  judgment,  so  as  to 
allow  them  the  value  of  other  property  claimed  by  them,  and  notindctded 
in  the  proceeds  of  the  crop.  -This  claim  is  for  one-half  the  value  of  a  saw- 
mill on  the  place  when  rented  by  the  Forsyths,  a  railway  and  oars  pnt 
thereon  by  them,  lumber,  cord- wood  and  corn,  amounting  to  $11,026^ 
and  it  seems  not  to  have  received  any  consideration  in  the  action  of  the 
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Distriot  Judge,  further  than  in  reserring  intervenors'  rights  to  all  dam- 
ages incurred. 

As  the  evidence,  on  this  point,  is  not  altogether  satisfactory,  and  coun- 
sel for  appellees  have  not  referred  to  the  subject  in  their  brief,  we  will 
not  disturb  the  judgment  in  this  respect 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 


No.  1060. — Jonathan  Emanuel  v.  Charles  F.  Hatcheb. 

The  rwwoDS  for  the  jndffmeftt  rendered  by  the  Dietrict  Court  were :  "  When  after  hearing  evideaoe 
and  argnmont  of  connael.  and  considering  the  law.  evidence  and  argument,  it  is  ordered  "  etc: 
ITelel— That  this  is  as  much  a  reason  for  judgment  in  favor  of  defendant  as  of  plaintiff,  and  does 
not  meet  the  requirements  of  the  Constitution,  Art  76.  Tit.  6.  Con.  1884. 

The  Supreme  Court  has  the  power  to  render  in  the  premises  such  a  judgment  as  the  Court  below 
should  have  rendered:  and  where  the  evidence  is  before  the  appellate  Court  to  enable  it  to  doao, 
a  flnal  Judgment  wiil  be  pronounced,  after  declaring  the  judgment  of  the  lower  Couft  null  and 
void. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  T7i(ard,  J. 
Phillips  dt  Levy,  for  plaintiff  and  appellee.     W.  B.  Koontz,  for  de- 
fendant and  appellant. 

Ilslht,  J.  This  action  is  founded  on  a  contract  of  lease,  made  in  the 
city  of  Mobile,  Ala. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  has  appealed. 

The  flnal  judgment  contains  none  of  the  reasons  in  which  it  was 
rendered. 

A  reason  for  a  judgment,  the  'one  assigned  in  this  case,  viz:  "W^ien 
after  hearing  evidence  and  argument  of  counsel,  and  considering  the 
law,  evidence  and  argument,"  is  as  much  a  reason  for  judgment  in  favor 
of  defendant  as  of  plaintiff.     Police  Jury  v.  Bozman,  11  A.  94.    18  A.  360. 

The  judgment  therefore  is  unconstitutional,  (Art  76,  tit.  5,  Con.  1864) 
but  this  Court  has  the  power  to  render  in  the  premises,  such  judgment 
as  the  Court  below  should  have  rendered,  there  being  in  the  record  suffi- 
cient evidence  to  enable  it  to  do  so.     Hatcher,  Tutor,  v.  J)odd,  12  La.  143. 

The  lease  is  admitted,  and  it  is  not  shown  that  any  particular  currency 
was  stipulated,  in  which  the  rent  was  to  be  paid. 

The  defendant  has  only  himself  to  blame,  if  the  property  leased  was 
occupied  by  the  military  authorities,  as  he  abandoned  the  leased  premises. 
That  defence  therefore  cannot  avail  him;  even,  as  the  plaintiff  maintains, 
if  the  common  law,  ''regarding  a  lease  as  an  absolute  purchase  /or  the. 
time,  would  not  justify  the  application  of  the  maxim  caveai  emptor.^* 

We  think  the  plaintiff  has  fully  made  out  his  case;  and  for  the  reasons 
here  given,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  Court  be  avoided  and  reversed,  and  proceeding  to  pronounce 
such  judgment  as  should  have  been  pronounced  by  the  lower  Court  for 
the  reasons  aforesaid,  it  is  ordered,  adjudged  and  decreed  by  this  Court 
that  there  be  judgment  in  favor  of  Jonathan  Emanuel,  the  plaintiff,  and 
against  Charles  F.  Hatcher,  the  defendant,  for  the  sum  of  twelve  hundred 
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and  Beyenty-five  dollars,  with  legal  interest  on  four  hundred  and  twenty- 
five  dollars,  from  the  Ist  May,  1865,  on  four  hundred  and  twenty-five 
dollars  from  the  first  of  August,  1865,  and  on  four  hundred  and  twenty- 
five  dollars  from  the  first  of  November,  1865,  the  costs  of  the  lower  Court 
to  be  paid  by  the  defendant,  and  those  of  this  Court  by  the  plaintiirand 
appellee. 


No.  1063.— William  Hunt  v.  J.  M.  Stone  et  aL 

PAjment  of  «  promlssonr  note  to  the  holder,  eodoned  in  blank,  will  dischjuve  the  drawer  aad 

endoreer. 
Where  the  drawer  and  endorser  of  a  promiaeory  note  seek  to  avoid  payment  on  the  sronnd  that  the 

holder  ia  not  the  owner  thereof,  and  that  they  have  eqnitieii  a^ainHt  the  real  owner,  the  burden  of 

proof  ii  on  them  to  ihow  the  equities  that  exist.  ^ 

The  holder  of  a  promiasoiy  note,  though  he  is  only  the  a^nt  of  the  owner,  may  sue  and  recover 

judgment  in  hie  own  name^ 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont^  J. 
WkUakeTj  Feihws  dt  Mills,  for  plaintiff  and  appellee.     Geo.  8,  Laety 
and  Alexander  Marks,  fbr  defendants  and  appellants. 

IjABATtvb,  J.  The  plaintiff  elaims  of  the  defendants  in  soKdo,  the  snm 
of  93,000,  with  interest,  upon  a  note  signed  by  Stone  and  endorsed  by 
Chase,  both  defendants. 

The  defendants  answered  by  a  general  denial;  admitted  their  signatures 
as  maker  and  endorser.  They  further  averred  that  the  plaintiff  was  not 
the  owner  of  the  note,  but  that  it  belonged  to  one  Boss;  that  said  plain- 
tiff acquired  the  same  under  such  circumstances  as  to  subject  the  said 
note  to  certain  equities,  which  could  have  been  urged  against  said  Ross; 
they  specify  those  equities,  going  to  show  a  failure  of  consideration . 

The  Court,  after  hearing  the  evidence,  gave  judgment  for  plaintiff,  and 
the  defendants  appealed. 

Alexander  Ross,  from  whom  plaintiff  acquired  the  note,  clearly  shows 
a  consideration,  and  defendants  have  not  attempted  to  prove  the  equities 
by  them  pleaded.  The  plaintiff  was  interrogated,  and  he  shows  thai  he 
acquired  the  note  in  good  faith,  and  that  he  is  the  holder  thereof,  sabject 
to  a  certain  stipulation  between  him  and  Ross:  that  when  the  note  was 
collected,  the  plaintiff  should  pay  over  to  Ross  whatever  sum  should  be 
realized  after  paying  all  expenses  of  collection,  and  the  sum  of  91,800 
and  interest,  due  by  said  Ross  to  plaintiff.  This  is  a  matter  with  which 
the  defendants  have  nothing  to  do;  the  note  is  payable  to  order,  and 
endorsed  in  blank  by  the  payee;  the  plaintiff,  being  the  holder,  is  entitled 
to  receive  payment  thereof.  C.  C,  Art.  2141,  No.  1.  Even  if  the  plain- 
tiff were  only  agent  of  Ross,  it  is  well  settled  that  he  might  sue  in  his 
own  name.    2  L.  264. 

Judgment  affirmed,  with  costs. 
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No.  1056. — John  Lynn  v.  J.  Lowsnthaij. 

▲ay  unendment  of  the  jadgment  of  the  Oonrt  below  mnet  be  prayed  for  in  the  answer  to  the  appeal ; 
otherwiee,  it  will  not  be  noticed  by  the  Supreme  Ck)urt. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
J.  J.  E,  Planchard  and  E.  Warren,  for  plaintiff  and  appellee.     T.  i. 
Lemly  and  J,  B,  CoUon,  for  defendant  and  appellant. 

Ilslbt,  J.  The  plaintiff  claims  as  damages  in  this  suit,  four  hundred 
and  fifty  dollars. 

He  occupied  as  a  coffee-house,  the  first  floor  of  the  house  No.  56,  in 
Perdido  street,  and,  at  the  same  time,  the  defendant  was  permitted  to 
occupy  the  garret  in  the  same  building. 

During  this  joint  occupancy  of  the  house,  the  effects  of  the  plaintiff  in 
his  coffee-house,  consisting  principally  of  cigars,  salt,  coffee,  spices,  etc., 
were  greatly  damaged  by  water  from  the  defendant's  hydrant  in  the 
garret,  which,  through  his  fault  or  negligence,  was  left  open,  and  by 
which  the  plaintiff's  coffee-house  room  was  completely  flooded. 

A  careful  examination  of  the  evidence  has  satisfied  u^,  that  the  damage 
sustained  by  the  plaintiff,  through  the  defendant's  negligence,  was  greater 
than  the  lower  Court  awarded  to  him.  He  has  not  prayed  in  his  answer 
to  the  appeal  for  any  amendment  of  the  judgment,  and  it  will  not  be 
noticed  in  his  brief,  {Hiie  y.  Barker,  17  An^  141)  and  the  defendant  being 
liable  to  the  plaintiff  for  the  damage  sustained  by  him,  (see  2294,  2295 
and  2296,  C.  C.,)  hcis  no  cause  to  complain  of  the  judgment  against  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant. 


No.  1057. — Henry  Hinck  v.  The  Home  Insuranob  Co.  op  New  York. 

Where  an  inswanoe  company  haeaffeotrd  an  ineuranoe  on  merohandiae.  with  the  word*  in  the  policy. 

ItuUn  ottt  be  laden  on  board,  and  the  bill  of  lading  for  a  part  of  the  goods  bears  date  anterior  to 

the  date  of  the  policy,  and  the  defendant  pleads  the  general  issue,  it  must  be  held  to  include  all 

the  goods  embraced  in  the  contraut  of  insurance,  laden  and  to  be  laden. 
The  innurer  must  make  a  special  defence  to  put  tho  insured  to  the  proof,  that  all  the  goods  were 

actually  at  risk. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
M.  M,  Cohen,  for  plaintiff  and  appellee.     X.  Madison  Day,  for  defen- 
-  d&nts  and  appellants. 

HowELii,  J.  The  defendants  have  appealed  from  a  judgment  condem- 
ning them  to  pay  plaintiff  $5,000,  balance  due  on  an  insurance  of  goods, 
valued  in  the  policy  at  $8,000;  and  they  urge,  in  the  oral  argument  before 
us,  two  grounds  for  a  reversal,  to  wit:  Plaintiff  has  failed  to  show,  1st, 
that  all  the  goods,  intended  to  be  included  in  the  policy,  were  actually 
shipped;  and  2d,  the  loss.  The  second  point  is  put  at  rest  by  the  proof 
oi  »  partial  payment  (say  $3,000)  on  the  claim  aiter  the  loss.    As  to  the 
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first,  we  think  the  proof  safficient  under  the  pleadings.  The  language 
or  terms  in  the  policy  on  which  this  defence  is  based,  are:  "Goods  and 
merchandise  laden  or  to  be  laden  on  board  the  good  steamer  Shooting 
Star."  The  answer  was  a  general  denial,  and  on  the  trial  plaintiff  intro- 
duced in  eyidence  the  bill  of  lading,  dated  two  days  subsequent  to  that  of 
the  policy,  and  which,  without  some  allegation  or  proof  of  deficiency, 
error  or  fraud,  must  be  held  to  include  all  the  goods  embraced  in  the 
contract  of  insurance,  '  laden  and  to  be  laden.*  **  The  valuation,  in  case 
of  goods,  looks  to  all  the  goods  intended  to  be  loaded,"  (1  Amould,  { 125) 
and  the  insurer  must  make  a  special  defence,  to  put  the  insured  to  the 
proof  that  all  the  goods  were  actually  at  risk. 

We  consider  it  unnecessary  to  pass  on  the  bUl  of  exceptions  in  the 
record,  as  the  exclusion  of  the  evidence  objected  to  would  not  affect  our 
conclusion. 

Judgment  affirmed,  with  costs. 


No.  1035. — W.  G.  Vincent,  Administrator,  v.  A.  Meble  D'Aubioks. 


It  U  the  mtUed  jarispmdenoe  of  this  State,  that  a  tutor  of  minor  children  la  oompetent  in  thai  c 
ci^  to  administer  the  auceesaion  of  the  deoeaaed.  so  long  as  not  opposed  by  the  creditort. 

The  kw  requiring  property,  sold  at  suoceaaion  or  probate  sale,  to  bring  its  appraiasinantk  dots  boI 
apply  to  a  case  where  the  snocession  property  has  been  mortgaged,  and  the  creditor  has  had  the 
property  sold  under  exeontory  process;  in  such  cases,  the  law  regulating  the  sale  of  pimwatf 
under  execution  goTems  as  to  the  amount  of  the  bid. 

Property  sold  under  a  writ  of  fieri  facian,  or  by  Tirtue  of  an  order  of  seizure  and  aala.  most  bring 
two-thirds  of  its  appraisement  in  cash,  otherwise  it  cannot  be  sold. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
P.  H,  Morgan,  for  plaintiff  and  appellee.     C,  RoseUus  and  A.  Philips^ 
for  defendant  and  appellant. 

Ilslet,  J.    This  action  is  brought  to  avoid  a  sale  made  in  pursuance  of 
executory  process. 
Two  grounds  of  nullity  are  set  up: 

1.  When  the  executory  process  was  issued  and  the  property  sold,  the 
succession  of  Mcllhenny  was  unrepresented  by  an  administrator,  and  L. 
C.  Davis,  who  was  merely  tutor  to  the  minor  Mcllhenny,  appointed  with- 
out bond,  was  made  a  party  defendant  in  said  suit,  and  that  notice  of 
seizure  served  on  him  was  insufficient,  he  being  incapable  of  standing  in 
judgment. 

2.  The  property  should  not  have  been  sold  for  less  than  fifteen  thons- 
and  dollars,  at  which  it  was  appraised  in  the  inventory  of  the  suooeeaion. 

Judgment  was  rendered  in  the  lower  Court  in  favor  of  the  plaintiff^  and 
the  defendant  has  appealed. 

On  the  first  ground,  it  is  only  necessary  to  say  that  we  consider  the 
jurisprudence  settled,  that  a  tutor  of  minor  children  is  competent,  in  thai 
capacity,  to  administer  the  succession  of  the  deceased,  so  long  as  the  era- 
ditors  do  not  object 
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This  subject  was  thoroughly  examined  in  the  case  of  Bryan  v.  Atchison^ 
2  Aq.  463,  which  rested  on  more  recent  legislation  than  that  of  the  Civil 
Code,  upon  which  alone  was  based  th^  previous  antagonistic  opinions  of 
the  Court,  no  allu8ion&  in  those  opinions  having  been  made  to  Article  976 
of  the  Code  of  Practice,  the  last  expression  of  legislative  will. 

It  would  be  needless  for  this  Court  to  multiply  the  reasons  already 
adduced  in  support  of  the  doctrine  taught  in  Bryan  v.  Atchison,  to  the 
effect,  that  the  tutor  of  a  minor  or  of  minor  children  is  competent,  in 
that  capacity,  to  administer  the  succession,  so  long  as  the  creditors  do  not 
object  A  doctrine  again  recognized  broadly  in  the  case  of  Bickxuon  v. 
Smith,  5  An.  197,  and  now  by  us  adopted  as  correct  in  principle. 

L.  C.  Davis  was,  it  is  admitted,  the  tutor  of  the  minor  Mcllhenny,  and 
his  appointment,  as  such,  is  presumed  to  have  been  regular  and  legal; 
and  his  being  dative  and  not  natural  tutor,  was  no  impedim^tit  to  his 
being  a  party  in  the  executory  proceeding.    Art.  327,  C.  C. 

There  is  no  proof  in  the  record  that  the  succession  was  an  insolvent 
one,  as  was  suggested  by  the  Judge  of  the  lower  Court,  in  his  reasons 
for  judgment 

The  second  ground  of  nullity  is  equally  untenable. 

An  hypothecary  creditor  has  two  distinct  remedies  against  property  in 
a  succession,  subject  to  his  lien,  either  to  procure  an  order  of  seizure  and 
sale,  or  a  rule  on  the  administrator,  to  show  cause  why  the  property  should 
not  be  sold  according  to  Articles  990,  991  and  992  of  the  Code  of  Practice. 
JUason,  Ex*r,  v.  WiUiams,  12  A.  68. 

If  he  proceeds,  as  he  has  the  legal  right  to  do,  by  way  of  seizure 
and  sale,  (Boguille  v.  Taille,  1  An.  205,  and  McCalop  v.  Fluker's  Heirs,  12 

A.  551,)  he  is  bound  to  observe  all  the  rules  of  proceeding,  and  no  others, 
relating  to  executory  process.     C.  P.  732,  et  seq. 

Article  680  of  the  Code  of  Practice,  one  of  the  articles  referred  to  in 
Article  745,  C.  P.,  requires  that  the  price  offered  by  the  highest  and  last 
bidder,  shall  reach  two-thirds  of  the  appraisement  of  the  property  offf^ed. 
The  property  in  controversy  was  regularly  appraised  at  twdve  thousand 
dollars,  and  it  was  adjudicated  to  the  defendant  for  nine  thousand 
dollars. 

The  property  was,  therefore,  on  that  score,  legally  adjudicated. 

The  authority  cited  by  the  plaintiff,  that  the  property  sold  should  have 
brought  the  full  amount  of  the  appraisement  in  the  inventory  of  the 
succession  property;  See  Succession  of  Fitz,  12  An.  368,  as  well  as  the 
oases  of  the  Succession  of  Porter,  5  Rob.  95;  and  the  Succession  of  Oeorge 

B.  Ogden,  10  Rob.  437,  relate  to  succession  sales  under  Articles  990,  991 
and  992  C.  P.,  and  not  to  actions  via  executiva  against  encumbered  suc- 
cession property. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed;  it  is  further  or- 
dered, adjudged  and  decreed,  that  there  be  judgment  in  favor  of  A. 
Merle  D'Aubignie,  the  defendant,  and  that  the  adjudication  to  him  of 
the  property  described  in  the  plaintiff's  petition,  made  by  the  sheriff  of 
the  parish  of  Orleans  on  the  13th  May,  1865,  in  the  suit  of  A,  Merle 
67 
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J)*Aubigniif  through  his  agent,  John  W.  Lavillebeuvre,  t.  OeargeS.  Monde- 
ville  and  G,  C,  L,  Davis,  No.  25,287,  on  the  docket  o!  the  Second  DiBtrict 
Court  of  New  Orleans,  be  maintained  as  against  the  plaintiff  in  this  suit^ 
William  G.  Vincent,  administrator  of  the  Succession  of  Rvfus  McUkmny^ 
and  it  is  f uHher  ordered  that  the  said  plaintiff  and  appellee  pay  the  costi 
in  the  District  Court,  and  in  this  Court 


No.  1046. — Guy  Dxtflantieb  v,  J.  B.  Mzghoud. 

Wboraaa  «ttor&«3r>*fc-lftw  bM  rendered  serrioM  in  bit  profeMtonal  eaiNtoitar  to  an  asUto,  aad  th* 
ttniversAl  IsffatM  bM  aciMd  to  pay  bim  a  certain  amoant  agreed  npon.  and  makes  a  partial 
pajnont  in  liquidation  tbereof,  Uie  attorney  may  sue  on  tbis  aoknowledgment,  and  reoovartk* 
balanoe  agaiaet  tbe  euooeeeion.  In  such  a  oase,  tbe  defendant  repreeenting  tbe  eitate.  oaiinoC 
fenoceMfolly  urge  tbe  plea  of  ret  Judieala^  where  tbe  amount  firet  paid  baa  been  placed  on  tb« 
tableao,  and  a  judgment  rendered  allowing  bie  elaim  wbiob  baa  been  paid. 

Where  tbe  defendant  allegee  a  written  contract,  be  will  not  be  allowed  to  prove  by  parol  a  veitel 
aoknowledgment  by  plaintiff*  nor  will  be  be  allowed  to  amend  ble  answer  by  striking  oat  tbe  vor4 
"  wiitten."  when  tbe  case  is  on  trial,  in  order  to  enlarge  tbe  evidence. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumani,  J. 
JSl  Bermudet,  for  plaintiff  and  appellee.     71    TT.  CoQens,  for  delea* 
dant  and  appellant. 

Labautb,  J.  The  plaintiff  alleges,  in  substance,  that  as  counsellot^ai* 
law,  he  has  rendered  services  to  the  executors  of  the  late  Antoin^ 
Michoud*  in  the  settlement  of  the  succession  of  the  said  Michopd. 
well  wortii  the  sum  of  two  thousand  dollars,  in  part  payment  of  whioh 
he  received  one  thousand  dollars;  that  said  services  extended  to  th« 
putting  in  possession  of  the  universal  legatee,  J.  B.  Michoud;  that 
after  said  services  had  been  rendered,  said  Michoud  acknowledged  himself 
indebted  unto  petitioner  for  the  same,  in  the  sum  of  $2,000,  one*h«lf  of 
which  had  already  been  paid,  and  agreed  to  pay  the  balance  of  91,000. 

He  prays  for  judgment  accordingly,  against  said  J.  B.  Michoud. 

The  defendant  excepted  to  the  petition,  alleging  that  plaintiff  hM 
included  in  his  demand  the  services  rendered  previous  to  the  tableau  of 
distribution;  that  he  has  no  right  to  do  so,  the  cause  of  action  for  said 
services  which  are  merged  in  the  judgment  rendered  on  said  table«ii« 
forming  res  judicata;  that  the  only  right  plaintiff  has,  is  an  action  fov 
the  services  rendered  subsequent  to  the  judgment  on  said  tableau. 

He  prays  that  the  suit  be  dismissed,  at  plaintiff's  costs. 

The  Coiirt,  after  hearing  the  evidence  upon  this  exception,  dismiMod 
the  same. 

The  defendant,  in  support  of  his  exception,  relies  upon  the  following 
entry  on  the  said  tableau,  which  was  duly  homologated: 

<'  Guy  Duplantier,  attorney  of  succession,  his  fees  for  services  to  the 
filing  of  tableau  $1,000,  proportion,  $342  46." 

We  are  of  opinion  that  the  exception  was  properly  overruled  upon  tho 
allegations  in  the  petition,  that  the  services  extending  to  the  patting  in 
possession  of  the  universal  legatee,  J.  B.  Michoud,  after  having  been. 
rendered,  were  acknowledged  by  said  J.  B.  Michoud^  who  acknowledged 
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himBelf  indebted  unto  petitioner  for  the  same  in  the  sum  of  ^2,000,  oi^e- 
half  of  which  had  already  been  paid,  and  he  agreed  to  pay  the  balance 
of  $1,000. 

The  answer,  on  the  merits,  contains  a  general  denial,  reserving  the  plea 
of  TeijudiccUa,  and  admitting  the  services  rendered  to  the  filing  of  tableau 
to  be  worth  91,000.  The  defendant  farther  says,  that  the  payment  of 
91,000  was  made  in  error,  the  plaintiff  having  agreed  in  wriiing  to  allow 
the  fees  earned  by  Julien  Seghers,  amounting  to  $200,  to  be  deducted 
from  said  sum,  and  he  claims  said  sum  of  $200  in  reconvention. 

The  Court  below,  after  hearing  the  case,  gave  judgment  for  plaintiff, 
and  the  defendant  appealed. 

The  provisional  tableau  of  distribution  referred  to,  was  filed  on  the  3d 
and  homologated  on  the  21st  of  January,  1863.  J.  B.  Michoud,  the  uni- 
versal legatee,  who  is  a  resident  of  France,  arrived  here  on  the  80th  of 
November,  1863,  and  he  left  on  the  20th  February,  1864.  On  hisleavingi 
he  left  with  C.  Quillet,  former  executor,  the  following  document: 

''Pour  reglement  d^finitif  de  la  succession  de  M.  Michoud  je  deman- 
drai  la  somme  de  deux  mille  piastres;  ceci  comprend  la  mise  en  poBsession 
de  rh6ritier  et  la  decharge  des  ex^cuteurs  testamentaires." 

(Signed)  •  *  G.  Duplantikb,  "  \ 

This  paper  was  brought  into  Court  by  said  Quillet,  on  a  duoes  lectin^ 
and  offered  by  the  plaintiff  in  evidence.  The  defendant  objected  to  its 
introduction,  on  the  grounds  that  it  is  the  plaintiff's  own  act,  and  is  not 
evidence  in  his  favor;  that  the  plaintiff  could  not  make  evidence  for  him- 
self, by  sending  a  statement  in  writing  to  defendant,  and  then  call  for  its 
production  as  proof;  that  nothing  was  shown  to  bind  the  defendant  to 
the  contract  proposed  in  said  paper,  and  even  if  there  had  been  such 
proof  it  was  inadmissible  under  the  pleadings,  which  contain  no  allegation 
Authorizing  such  proof. 

The  Court  overruled  the  objections,  and  received  the  document.  We 
are  of  opinion  that  the  Court  did  not  err;  the  objections  go  to  the  effect 
and  not  to  the  admissibility;  had  the  plaintiff  claimed  more  than  $2,000, 
this  paper  would  have  been  good  proof  for  the  defendant  to  reject  the 
auiplus,  and  the  plaintiff  might  show  that  the  defendant  had  acquiesced 
in  or  accepted  it. 

The  defendant  objected  to  proof  of  value  of  services  rendered  previous 
to  the  filing  of  tableau,  and  relied  to  support  his  objections  upon  the 
plea  of  res  judicata;  that  plea  being  overruled,  the  Court  properly  re- 
ceived the  evidence  under  the  allegation  in  the  petition,  that  such  services 
were  worth  $2,000. 

The  defendant  did  not  except  to  the  petition  on  the  grounds  that  the 
elaim  was  based  on  a  qttantum  meruilf  and  on  a  contract. 

The  defendant  offered  to  prove  by  a  witness,  as  alleged  in  his  answer, 
that  Duplantier,  plaintiff,  had  agreed  to  deduct  the  $200  paid  to  Seghers, 
from  his  fees;  plaintiff  objected  to  said  proof,  on  the  ground  that  the 
answer  alleged  a  written  agreement.  The  Court  sustained  the  objection. 
The  defendant  then  moved  to  amend  his  answer  by  striking  out  Ihe  word 
written;  it  was  objected  to,  and  amendment  refused.  The  Court  decided 
properly.    The  defendant  had  restricted  his  own  evidence,  and  oo  oth^f 
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probf  could'  be  received,  and  the  case  being  on  trial,  it  waa  too  late  to 
amend  in  order  to  enlarge  the  evidence.  19  L.  542.  1  B.  58.  13  An. 
636.     14  An.  355. 

There  are  two  other  bills  of  exceptions  taken  by  defendant,  and  as 
the  oonolosion  we  have  come  to  would  not  be  changed  by  a  decision  upon 
them,  we  pass  them  unnoticed. 

Gustavo  Toumade  testified;  he  says: 

"I  know  the  parties  to  this  suit;  I  was  present  at  the  conversation 
between  them,  as  to  the  payment  of  Guy  Daplantier,  attorney  for  J.  B. 
Michoud.  Mr.  Michoud  came  to  the  office  of  Duplantier,  and  began 
conversation  with  him  in  relation  to  his  fees  in  the  succession  of  Michoud; 
he  wanted  to  obtain  a  reduction;  he  thought  the  fee  was  too  high,  which 
reduction  Duplantier  refused  to  grant,  stating  thatit  was  a  reasonable  fee, 
the  amount  being  $2,000.  Then  Mr.  Michoud  stated  he  could  pay 
Duplantier,  and  was  in  the  act  of  drawing  out  his  pocket-book,  when  his 
son  who  accompanied  him,  remarked  that  he  had  not  sufficient  money  to 
do  so;  Mr.  Michoud  then  stated  that  he  would  pass  again,  and  bring 
with  him  sufficient  money  to  pay;  this  conversation  took  place,  it  maybe, 
two  years  ago." 

This  testimony  is  uncontradicted  and  unimpeached,  and  coupled  with 
the  paper  brought  into  Court  by  Guillet,  and  which  Michoud  had  left 
with  him  on  his  leaving  for  France,  satisfies  us  that  there  was  an  under- 
standing between  the  parties  that  plaintifif*s  fees  should  be  $2,000.  If 
that  paper  was  of  no  value,  binding  no  one,  why  did  the  defendant  pre- 
serve it  so  well,  and  leave  it  with  Guillet?  It  strikes  our  mind  thatit  waa 
to  be  usSed  in  case  the  plaintiff  had  made  a  demand  for  more  than  S2,000. 

Upon  the  whole,  we  are  of  opinion  that  plaintiff  made  out  his  case; 
besides  this  argument,  it  was  fully  proven  by  old  members  of  the  bar 
that  the  services  were  worth  the  amount  claimed;  some  compute  a  value 
of  $3,000. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  Diatriot 
Court  be  affirmed,  with  costs. 

Behearing  refused. 


No.  766. — ^MooBE  &  Bbowdeb,  for  the  use  of  Charles  E.  AiiTEB,  v.  J. 

B.  Bbes. 


Wbert  A  niM  for  the  nm  of  B,  and  the  Court  is  of  opinion,  from  the  faots  of  the  caae,  tbat  B  liad 
no  intereet  in  the  snit  before  tiie  action  waa  brooght :  ^W(l— That  A  was  the  real  plaintilT.  vlM 
had  the  eontrol  of  the  enit,  and  might  dismiss  the  same  without  the  sanction  of  ft. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
lUmofe  A  King,  for  appellant.     Race,  Foster  eft  E.  T.  Merrick,  for 
appellee.     JR.  ff.  Mart,  for  Moore  eft  Browder, 
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Beporler, — The  original  opinion  in  this  case  is  reported  in  the  18th 
Annnal,  page  483.  The  case  should  not  have  been  reported  until  the 
rehearing  was  disposed  of.     See  18th  Annual,  page  483. 


On  Bbhbabino. 

HoWBLL,  J.  On  the  rehearing  of  this  cause,  the  counsel  of  Alter  pre- 
sent the  only  pointanvolved,  in  the  following  form: 

*' Whatever  rights  existed  in  Moore  &  Browder  before  the  suit,  were 
transferred  to  Alter  by  the  fad  of  their  fling  a  suit  for  his  use  and  benefit;" 
and  thej  contend  that  this  point  has  been  expressly  decided  in  the  case 
of  Fowler,  for  the  use  of  McNctir^  v.  Thompson,  5  M.  661.  That  suit  was 
instituted  against  the  real  obligor,  and  was  founded  on  a  contract  of 
affreightment  made  by  and  in  the  name  of  Fowler,  who,  in  the  petition, 
declared  that  he  acted  as  agent  of  McNair;  but  the  contract  being  in  the 
name  of  Fowler,  and  every  one  deemed  to  stipulate  for  himself,  unless  the 
contrary  be  expressed,  or  result  from  the  nature  of  the  agreement,  McNair 
could  not  act  without  the  assistance  of  Fowler;  and  the  Court  considered 
the  latter*s  declaration,  that  he  sued  for  the  use  of  McNair,  as  amounting 
under  the  circumstances,  to  a  relinquishment  and  transfer  of  his  own  right 
to  McNair,  aiid  sufficient  to  enable  the  latter  to  appear  in  the  case  as  the 
real  plaintiff. 

The  facts  in  the  case  before  us  are  quite  different.  Moore  &  Browder 
dedare  on  a  contract,  personal  to  themselves,  made  as  factors  with  a  cot- 
ton planter,  (not  a  party  to  the  suit)  by  virtue  of  which  ikey  seek  to  get 
the  possession  of  cotton  belonging  to  said  planter,  but  illegally,  as  they 
allege,  in  the  hands  of  the  defendant,  another  factor.  There  is  nothing 
in  the  petition  which,  in  our  opinion,  implies  that  Moore  &  Browder  had 
transferred,  or  ever  intended  transfer  to  Alter,  their  privileged  claim  upon 
said  cotton,  which  is  the  real  basis  of  this  action,  and  on  which  alone 
the  proceedings  against  defendant  can  be  maintained,  if  at  all.  The 
only  interest  disclosed  in  Alter  is  his  ownership  of  a  draft  drawn  by  the 
said  planter  on  and  accepted  by  Moore  k  Browder  under  their  said  con- 
tract, and  which  they  allege  was  to  be  paid  out  of  the  cotton,  sequestered 
upon  their  bond  and  affidavit,  in  the  hands  of  defendant.  Their  prayer 
is,  that  the  cotton  be  delivered  to  ihern,  not  to  Alter,  to  pay  the  draft  held 
by  the  latter,  and  an  account  which  they  allege  is  due  tibem,  and  for  a 
portion  of  which  they  swear  that  (hey  have  a  privilege  on  said  cotton. 
The  allegations  of  the  petition,  taken  together,  show  what  the  parties 
meant  by  the  expression,  ''for  the  use  of  Alter,"  that  Moore  k  Browder 
would  seU  the  cotton  to  pay  their  acceptance  held  by  Alter — an  incident 
in  the  main  suit  and  not  such  an  agreement  as  to  make  him  the  real 
plaintiff,  and  give  him  the  control  of  this  suit.  Moore  k  Browder,  being 
the  real  actors,  have  the  right  to  dismiss  their  demand,  which,  according 
to  the  allegations  of  the  petition,  leaves  nothing  to  sustain  any  right  in 
Alter  to  be  prosecuted  in  this  proceeding.  What  may  be  their  responsi- 
bility to  him,  growing  out  of  such  dismissal,  or  what  rights  he  may  have 
against  said  defendant  in  another  action,  need  not  here  be  considered. 
We  would  remark  that  the  difficulty  which  we  met)  but  is  not  urged,  in 
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disposing  readily  of  the  case,  is  technical  in  its  nature.  Bat  the 
b^ore  us  has  been  confined  to  Alter  and  the  defendant,  the  only  ];»artie8 
making  appearance,  and  we  have  passed  upon  the  question  presented  in 
argument — whether  or  not  Alter  is  the  tranaferree  or  assignee  of  Moore 
&  Browder's  rights  as  against  Bres,  the  defendant  We  think  he  is  not 
shown  to  be,  and  that  the  right  of  action,  as  set  forth,  being  in  Moore  k 
Browder,  and  Alter*s  claim  being  incidental,  they  have  the  control  of  iha 
suit. 

The  authorities  quoted  by  counsel  for  Alter  are  not  considered  applica- 
ble to  the  facts  and  pleadings  in  this  case. 

It  is  therefore  ordered,  that  the  judgment  heretofore  rendered  bj  us 
remain  undistuibed. 


LIST  OF  CASES  NOT  REPORTED. 


JANUARY. 

No.  d&L — ^Alfred  Hennen  v.  Mr.  and  Mrs.  Plauclie. 
No.  250.— Levy  Jb  Dieter  v.  Gifan  Smedes. 
No.  6819.— David  Maxwell  v.  Charles  Hobday. 
No.  1118. — ^Francisco  Artieta  v.  Sucoession  of  Alexander  Gordon. 
No.  802. — Henry  Larqoie  v,  E.  Drone.     Ang.  Poirier,  Third  Opponent. 
No.  8. — ^Belleville  Iron  Works  Company  v.  Its  Creditors,  J.  Jeffries. 
No.  256.— Henry  Smith  v.  £.  F.  Mioton. 

No.  140  k  205.— George  Purves  v.  Mrs.  Sidonia  Cornen,  Wife  of  Gustavo 

Moussieur,  her  Husband. 
No  591. — James  H.  Murphy  v,  Samuel  and  L.  Faswacht. 
No.  721. — S.  D.  Gratiaa  t7.  His  Creditors,  and  the  Creditors  of   J.  P. 

Gratiaa  &  Co. 
No.  254 — Benjamin  Y.  Benjamin,  Tutor,  v.  H.  B.  Cressup. 
No.  1143. — State  of  Louisiana,  ex  rel.,  the  Citizens*  Mutual  Ins.  Co.  v. 
The  Judge  of  the  Fifth  District  Court  of  New  Orleans. 

FEBRUARY. 

No.  68.— Franklin  Roberts  i7.  H.  B.  Enox  et  aL 
No.  408. — ^Daniel  S.  Vinson  v,  Anderson  M.  Waddill. 
No.  1161.— Eugene  W.  Blake  v,  Winchester  Hall. 
No.  78. — Bawson,  Bacon  &  Co.  v,  Phebe  and  John  J.  Tyson. 
No.  1114. — J.  B.  Lejune  v.  Dalzire  Lacour  and  Husband. 
No.  1175. — In  the  matter  of  the  Tutorship  of  Letitia  Hymel. 
No.  1186. — Heluter  Toumoir  v.  His  Creditors. 
No.  1168.— Charles  Bordis  v.  John  H.  Fleetwood. 
No.  1217. — State  of  Louisiana,  ex  rel.,  J.  Derbes,  Jr.,  v.  Judge  of  the 

Fourth  District  Court  of  New  Orleans. 
No.  I202.--Houvre,  Fils,  v.  His  Creditors. 
No.  1206. — Jules  Levy  et  al.  v,  Valerien  Bergeron. 
No.  1199.— Yirginie  Lacoste  v,  John  H.  Seibert  et  al. 
No.  1166. — Byrne,  Vance  &  Co.  v.  M.  McCousland,  Administrator. 
No.  288. — James  H.  Mehaffey  v,  Perkins,  Campbell  &  Co. 
No.  1028. — ^Belford  Marionneanx  v.  The  Catholic  Association  of  St 

Johns,  in  Iberville. 
No.  891. — ^NeuviUe  Melanoon  v.  Fransinion  Landry. 


86  CASES  NOT  BEPOBTED. 

MARCH. 

No.  1234.— John  W.  Hays  v,  Lewis  Selby  and  Sheriff. 

No.  1324.— Wilson  G.  Williams  v.  Thomas  K.  Davis. 

No.  1312.— Mrs.  Martha  P.  Atkinsons.  Wm.  Mayo  Gray.  .. 

No.  364. — James  Tucker  v,  George  Colmer. 

No.  1316. — James  H.  Mase  v,  O.  C.  Thompson. 

No.  1291. — ^Mary  Jane  Wallace  v.  Daniel  J.  Yemon,  Tntor. 

No.  374.— William  McCoombs  v.  H.  C.  Williams. 

No.  309.— James  H.  Shepherd  v.  A.  J.  Sfcuart. 

APRIL. 

No.  1294.— Eliza  Denham  v.  Henry  Skepwith,  Jr.,  Tutor. 

No.  399. — ^Morse,  Long  &  Walkart  v.  Steamer  Cotile  et  aL 

No.  434.— John  Osbom  v,  H.  Kendall  Carter  &  Co. 

No.  6975. — Charles  Schnltler  v.  James  Martin. 

No.  1236.— A.  Ledoux  v.  M.  H.  Meyer. 

No.  1310.— J.  and  C.  Bankston  v,  E.  and  C.  Herron. 

No.  1346.— Daniel  S.  Deweesf.  The  Heirs  of  E.  Crockier. 

No.  388. — ^The  City  of  New  Orleans,  for  the  use  and  benefit  of  the 

McDonogh  School  Fund  v.  J.  B.  Pignolia  and  P.  J. 

Poelman  in  solido. 
No.  1260.— Ed.  Booth  v.  Dr.  T.  M.  D.  Davieson. 
No.  835. — Joseph  Aronstein  v.  James  Morns. 

MAY. 

No.  378. — George  Kaiser  v.  John  Sandrock. 

No.  361.— City  of  Carrollton  v.  O.  N.  Trezevant  and  Wife. 

No.  1144. — ^Moses  Marx  v,  John  E.  Knight  et  aL 

No.  999. — John  L.  Barringer  t;.  William  Golding. 

No.  965. — Joseph  H.  Harvey  and  Wife  r.  Jonathan  Potter. 

JUNE. 

No.  1189.— State  v.  Isaac  Tucker. 


INDEX. 


INDEX 


ABSENTEE. 

1.  An  absentee  having  property  in  the  State,  or  within  the  jurisdiction 

of  the  Court,  liable  to  seizure  by  his  creditors,  may  be  brought  into 
Court  by  a  curator  ad  hoc,  without  attaching  his  property. 

Fidd  &  Co.  V.  New  Orleans  Delta  Netospaper  Co.,  3(5. 

2.  The  process  of  attachment  is  one  mode  by  which  the  creditor  may 

pursue  his  debtor,  in  the  cases  specified  by  law,  but  is  not  exclusive. 
In  cases  where  the  absent  debtor  leaves  his  property  without  an 
administrator  or  agent,  the  creditor  may  cause  him  to  be  cited 
through  a  curator  ad  hoc,  and  a  judgment  rendered  contradictorily 
with  the  curator  ad  hoc,  in  such  cases,  is  binding  on  the  absent 
debtor.  Ibid. 

3.  Where  a  party,  whilst  residing  in  Louisiana,  executes  a  mortgage  on 

his  property  here,  and  afterwards  removes  with  his  family  to  ano- 
ther State  or  country,  and  remains  absent  for  two  or  three  years, 
leaving  no  agent  in  charge  of  his  property,  or  authorized  to 
represent  him,  nor  housekeeper  in  possession  of  his  former  domi- 
cile and  residence,  with  no  known  intention  of  returning,  he  must 
be  regarded  and  treated  by  the  mortgage  creditor  as  an  absentee, 
who,  in  a  suit  against  the  property  mortgaged,  may  cause  a  curator 
ad  hoc  to  be  appointed  to  represent  the  absentee,  with  whom  pro- 
ceedings can  be  conducted  contradictorily,  and  a  valid  judgment 
rendered  against  him.  Samory  v.  Monigomen/,  333. 

i.  A  non-resident  is  entitled  to  an  appeal  within  two  years  from  the 
date  of  the  judgment  of  the  lower  Court.  Ibid. 

5.  Where  a  party  takes  an  appeal,  as  an  absentee  within  two  years,  but 
more  than  one  year  from  the  date  of  the  judgment  appealed  from, 
he  cannot,  after  the  appeal  is  granted,  claim  to  be  a  resident  for 
the  purpose  of  defeating  the  judgment  of  the  lower  Court,  ren- 
dered in  conformity  with  the  proceedings  authorized  by  law,  against 
absentees  and  non-residents.  Ibid. 

See  Cijbatob  ad  hoc — Frost  v.  McL*^,  80. 
ADMIRALTY. 

1.  The  Civil  Courts  of  Louisiana  are  without  jurisdiction  in  admiralty 
and  maritime  cases.  Berwin  v.  Steamship  Mataneas  et  al.  384. 
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2.  By  the  judiciary  act  of  1789,  chapter  20,  §  9:  Exdusive  original 
cognizance  of  all  ciyil  causes  of  admiralty  and  maritime  jurisdictioii 
is  vested  in  the  District  Courts  of  the  United  States,  "  saving  to 
suitors  in  all  cases  the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  it."  IbidL 

8.  The  saving  clause,  in  the  judiciary  act  of  1789,  securing  to  soitorB 
a  common  law  remedy,  where  the  common  law  is  competent  to  give 
it,  does  not  give  them  a  remedy  at  common  law,  but  a  common  law 
remedy.  A  proceeding  in  rem  is  a  civil  law  remedy,  and  when  used 
in  the  common  law  Courts  is  provided  for  by  statute.  Ibid. 

AGENCY. 

1.  An  insolvent,  after  his  surrender,  cannot  maintain  an  action  against 

a  faithless  agent  or  mandatory.  Such  action,  and  the  right  to 
maintain  revocatory  actions,  pass  to  the  syndic,  and  can  be  main- 
tained by  him  alone  for  the  benefit  of  the  creditors. 

Bank  of  Louisiana,  in  liquidation,  v.  Wilaon,  1. 

2.  If  an  agent  exceed  his  powers,  and  loss  ensue  therefrom,  it  wiU  fall 

on  him,  unless  the  principal  subsequently  ratify,  and  recognize  his 
departure  from  the  letter  of  his  instructions. 

MerriUY.  Wright,  Williams  d  Cb.,  91. 

8.  An  agent  having  charge  of  cotton  purchased,  is  bound  to  exercise  a 
prudent  care  over  it,  and  preserve  and  ship  it  to  his  principal,  but 
he  is  not  responsible  against  an  overpowering  force,  whereby  the 
cotton  is  destroyed,  and  ruinous  loss  occurs. 

Clark  4t  Tliienman  v.  Norwood  el  aL  116. 

4.  A  lease  signed  by  an  agent  can  have  no  effect  as  proof,  nntU  the 

agency  is  shown  by  evidence  of  equal  dignity. 

Humphreys  et  al,  v.  Browne  etaL  158. 

5.  An  agent  authorized  to  endorse  notes  in  the  name  of  his  principal, 

and  for  his  use,  having  endorsed  a  note  in  his  name,  is  presumed 
to  have  done  so  for  the  use  of  the  principal 

Koch  V.  BringieTf  188. 

6.  If  a  party  is  capacitated  to  act  for  himself,  he  may  act  in  the  capa- 

city of  agent  for  another.  Lea  v.  Bringier,  197. 

7.  Defendant,  being  indebted  to  plaintiff,  gave  several  orders  on  differ- 

ent parties  for  sugar  and  molasses,  as  security  for  the  payment  of 
the  indebtedness,  which,  if  not  redeemed  in  twenty  days,  were  to 
become  his  property :  Plaintiff  placed  the  orders  in  the  hands  of 
his  agent,  with  instructions  to  recover  the  amount  of  the  indebted- 
ness within  the  twenty  days.  After  the  expiration  of  the  twenty 
days,  the  agent  accepts  payment  on  the  orders,  at  different  times, 
in  small  amounts,  with  the  knowledge  and  consent  of  the  principal: 
Held— ThAt  this  is  a  ratification  of  the  acts  of  the  agents  binding 
on  the  principal.  BeUmey  v.  Lewi,  251. 
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8.  An  agent  cannot  bind  hi«  principal  on  a  promissory  note,  under  a 

general  power  of  attorney.  To  bind  the  principal  on  the  note  the 
power  of  the  agent  must  be  express  and  special    G.  0.  2966. 

Robertson  y.  Levi  el  aL  327. 

9.  Where  an  agent,  holding  a  power  of  attorney  to  sign  promissory 

notes,  executes  a  note  as  agent  for  a  bill  of  goods,  and  the  principal 
promises  to  pay  the  note,  thereby  ratifying  the  act  of  his  agent,  he 
cannot  afterwards  avoid  payment  on  the  ground  that  the  act  of  the 
agent  was  not  within  the  scope  of  the  agency. 

Meyers  v.  Simmons,  370. 

10.  An  agent  or  mandatory,  intrusted  with  the  management  and  control 

of  real  estate  here  for  his  principal,  who  resided  in  one  of  the 
Northern  States  before  and  during  the  late  war,  was  not  absolved 
from  his  obligations  to  his  principal  by  the  breaking  out  of  hostil- 
ities between  the  two  sections  of  the  country.  The  agency  con- 
tinued during  the  war,  and  his  acts,  as  such,  were  binding  on  his 
principal  Monsseaux  et  al,  v.  Urquhart  et  aL  482. 

11.  The  doctrine  that  a  state  of  war  dissolves  or  suspends  all  commercial 

partnerships  existing  between  citizens  or  subjects  of  the  belliger- 
ents, does  not  apply  to  agent  or  agencies.  Ibid, 

See  Attorney— jRafer  v.  McAllister  d  Co.,  21. 

ALEATOBY  CONTBACTS. 

1.  Plaintiff  garnishees  ^,000  belonging  td  defendant,  which  has  been 
deposited  with  a  third  party,  pending  the  issue  of  a  horse  race; 
afterwards  an  intervener  claims  the  money,  as  having  won  it  at  the 
race.  Defendant  is  shown  to  have  been  an  insolvent  at  the  time  of 
seizure-    The  Court  will  not  sustain  the  intervention. 

Si,  Ceran  v.  Sherman^  192. 
ALIMONY, 

1.  No  greater  alimony  wiU  be  granted  a  bastard  child  than  is  shown  to 

be  necessary  for  its  support.  Should  a  larger  sum  become  neces- 
sary, it  is  within  the  province  of  the  Probate  Court  to  grant  it 

0'Garay.RidcM,hM.. 

2.  In  a  suit  for  a  divorce,  an  order  giving  alimony  to  plaintiff  was 

granted  ex  parte,  and  without  legal  notice  to  the  defendant,  the 
husband  of  plaintiff,  and  without  any  proof  of  the  facts,  the  judi- 
cial knowledge  of  which  was  essential  to  the  exercise  of  a  sound, 
legal  discretion:  Heldr—ThAi  the  order  would  work  an  irreparable 
injury  to  the  defendant.  Madden  v.  Fielding,  605. 

APPEAL. 

1.  The  appeal  wiU  not  be  dismissed  on  the  ground  that  the  appeal  bond 
was  given  in  favor  of  the  wife,  the  surviving  partner  in  community, 
aa  tutrix  to  her  minor  children,  and  not  in  her  own  right  The 
tutrix  is  ex  officio  administratrix  of  the  estate,  and  the  judgment 
appealed  from  is  the  property  of  the  estate;  so  is  the  appeal  bond. 
Bronson  et  al,  v.  Batchy  Warden  etaldQ. 
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2.  When  an  appeal  is  taken  from  an  interlocntory  order,  in  an  appeal- 
able case,  and  the  parties  are  before  the  Sapreme  Court,  it  is  not 
incombent  npon  them  to  dismiss  the  appeal  ex  officio,  even  though 
it  is  not  shown  that  an  irreparable  injury  will  be  done. 

Mason,  Administrator,  v.  Nutt,  41. 

8.  Where  an  appeal  bond  is  given  in  a  case  not  mentioned  in  the  order 
of  appeal,  the  appeal  will  be  dismissed.    The  order  most  state 
dearly  from  what  case  the  party  wishes  to  prosecute  his  appeal. 
In  ike  Matter  of  ifie  Sheriffalty  of  Poinie  Coupie,  73. 

4.  The  Supreme  Court  will  not  dismiss  an  appeal  on  motion  of  appel- 

lant, without  consent  of  appellee.         Wolfe  y.  Foirier  et  oL  103. 

5.  Where  judgment  was  signed  in  the  February  term,  and  an  appeal 

was  taken  at  the  May  term  following,  and  the  appellee  not  cited, 
the  appeal  will  be  dismissed.     Citation  is  essential. 

McKowen  v.  Atkinson  et  al,  136. 

6.  Where  a  judgment  has  been  rendered  by  the  lower  Court  against 

two  defendants  in  solido,  and  only  one  of  the  defendants  is  men- 
tioned in  the  appeal  bond,  the  appeal  will  be  dismissed. 

Cotton  V.  Stirling  et  oL  137. 

7.  All  the  parties  interested  that  a  judgment  shall  remain  undisturbed, 

must  be  made  parties  to  any  appeal  taken  from  it,  or  the  appeal 
will  be  dismissed;  and  this  rule  applies  to  warrantors  interested  in 
the  suit.  Hutchinson  v.  Johnson,  141. 

8.  Where  an  appeal  is  granted  by  motion  in  open  Court,  the  names  of 

the  appellees  must  be  inserted  in  the  appeal  bond,  otherwise  the 
appeal  will  be  dismissed.  Michael  v.  Babin  et  aL  197. 

9.  Where  the  certificate  of  the  clerk  of  the  District  Court  does  not 

show  that  the  record  contains  all  the  evidence  adduced,  and  the 
record  contains  no  statement  of  facts,  no  exception  to  the  opinion 
of  the  Judge,  nor  special  verdict,  and  the  appellant  has  not  fil«)d 
in  the  appellate  Court  an  assignment  of  errors  of  law  apparent  on 
the  face  of  the  record,  the  case  cannot  be  examined  on  its  merits, 
and  the  appeal  wiU  be  dismissed. 

City  of  CarroUton  v.  Magee  et  aL  261. 

10.  A  motion  to  dismiss  an  appeal,  made  more  than  three  judicial  days 

after  the  filing  of  the  record,  comes  too  late. 

Boutte  et  al,  v.  Maillard  et  aL  276. 

11.  Where  the  amount  in  controversy  is  less  than  three  hundred  dollars, 

the  Supreme  Court  will  dismiss  the  appeal  ex  officio.  Ibid. 

12.  Plaintiff  enjoins  an  order  of  seizure  and  sale  sued  out  by  defendant. 

The  injunction  is  dismissed  on  a  rule  taken  by  defendant,  and 
plaintiff  appeals  without  making  the  surety  on  his  injunction  bond 
a  party  to  the  appeal:  Held— That  the  surety  is  a  party  to  the  suit, 
having  an  interest  that  the  judgment  appealed  from  remain  undis- 
turbed, and  should  be  made  a  party  to  the  appeal. 

Bethancourt  v.  Stephmu,  291. 
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131  Where  the  record  of  appeal  shows  that  the  judgment  of  the  lower 
Court  was  not  signed,  the  appeal  will  be  dismissed.  Ibid, 

14.  A  motion  to  dismiss  an  appeal,  because  the  transcript  does  not  con- 
tain certain  evidence,  will  not  be  maintained,  where  the  transcript 
does  not  show  that  such  evidence  was  adduced.  Ibid, 

IQ,  The  plaintiff  died  while  the  suit  was  pending  in  the  lower  Court. 
The  widow,  in  her  own  right,  and  as  tutrix  to  her  minor  child,  and 
the  other  children  as  heirs,  were  made  parties  to  the  suit,  and 
judgment  was  rendered  in  their  favor.  Defendant  appeals,  an^ 
gives  bond  in  favor  of  the  widow  in  her  own  right,  and  as  tutrix 
of  her  minor  children,  naming  not  only  the  minors  but  those  of 
age:  Held-^Th&i  the  children  of  age  were  not  made  purties  to  the 
appeal.  TmcheU  v.  Avegno,  294. 

16.  The  Supreme  Court  will  take  no  notice  of  documents  not  making  a 

part  of  the  record  of  appeal.  Ibid. 

17.  Where  a  judgment  is  rendered  against  the  members  of  a  commercial 

firm  in  solido,  and  one  member  of  the  firm  alone  appeals,  the  other 
members  must  be  made  parties  thereto. 

Tupery  v.  lAtfiUe  and  Beffarge,  296. 

18.  It  is  immaterial  when  a  motion  is  made  to  dismiss  an  appeal  for  want 

of  proper  parties,  as,  for  that  cause,  it  will  be  ex  officio  noticed  by 
the  Court.  Ibid, 

19.  To  entitle  a  party  to  an  appeal  it  must  be  shown  that  he  has  an  in- 

terest in  maintaining  or  reversing  the  judgment  of  the  lower  Court 

ArroioamM  v.  Rappelge  et  aL  327. 

20.  No  damages  will  be  allowed  on  appeal,  except  on  moneyed  judg- 

ments.   C.  P.  907.  Ibid, 

21.  Where  the  transcript  of  appeal  does  not  show  that  a  final  judgment 

has  been  rendered  in  the  lower  Court,  the  appeal  will  be  dismissed. 

Bynum  v.  Hamilton  et  aL  446. 

22.  Where  an  order  for  a  suspensive  appeal,  fixing  the  amount  of  the 

bond  as  the  law  directs,  is  granted  from  a  judgment  for  twenty- 
nine  hundred  and  fifteen  dollars  and  ten  cents,  and  the  bond  is 
given  for  five  hundred  dollars:  Held — ^That  neither  a  suspenflive 
nor  a  devolutive  appeal  can  be  maintained. 

Succession  of  McCall^  607. 

23.  To  maintain  an  appeal  as  either  devolutive  or  suspensive,  the  bond 

must  be  for  the  sum  fixed  by  the  Judge  or  by  the  law.  Ibid, 

24.  Any  amendment  of  the  judgment  of  the  Court  below  must  be 

prayed  for  in  the  answer  to  the  appeal;  otherwise,  it  will  not  be 
noticed  by  the  Supreme  Court.  Lynn  v.  LowenthtUf  527. 

Sbb  Absentee — Samory  v.  Montgomery ^  333. 
See  Auh ont — Madden  v.  Fielding,  505. 
See  Practice — Blanchard  v.  Luce,  46. 

•*.  Police  Jury  Y,  Qaretl,  122. 

**        **  Montgomery  v.  Barrow,  169. 
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ARREST. 

1.  In  order  that  a  creditor  may  maintain  a  writ  of  arrest  against  his 

debtor,  the  creditor  must  swear  that  the  debt  or  damages  which  he 
claims  is  reaUy  due  to  him,  and  the  amount  thereof,  and  that  the 
debtor  is  about  to  remove  from  the  Statd  without  leaving  sufficient 
property  in  the  State  to  pay  his  debt.  He  must,  besides,  execute 
his  bond  in  favor  of  the  debtor,  in  a  sufficient  amount  to  cover  the 
damages,  which  he  might  sustain  from  the  wrongful  issuance  of 
the  writ  of  arrest.     C.  P. ,  Art.  214,  and  amendments. 

Graham  v.  Noble,  512. 

2.  The  3d  section  of  the  Act  of  the  Legislature  of  1855,  (p.  42)  placing 

resident  jifidnon-resideht  debtors  on  the  same  footing,  as  to  the 
prereqcu^ites^ior  an  arrest,  is  not  repealed  by  the  act  of  1856,  (p. 
80)  amending  and  re-enacting  Article  2U  of  the  Code  of  Practice. 
?       ;'  ^  Ibid. 

8.  The  Act  of  1856,  only  prescribes  an  additional  condition  for  the 
arrest  m  both  reaidentu^non-resident  debtors.  Ibid, 

ASSESSMENT.      ^^'^ 

1.  By  an  Act  of  the  Legislature,  approved  March  15th,  1855,  to  regu- 

late corporations  generally,  the  officers  of  each  insurance  company 
are  required  to  publish  annually  a  full  statement  under  oath  of  the 
business  of  the  company,  etc. ;  and,  on  the  estimate  thus  made  and 
published,  the  assessor  is  authorized  to  make  his  assessment  for 
the  year.  Slate  v.  Louisiana  Mutual  Ins.  Co,^  474. 

2.  A  party  objecting  to  the  assessment  roll  on  the  ground  that  it  is 

incorrect,  must  resort  to  the  mode  pointed  out  by  law,  and  within 
the  time  prescribed,  to  have  it  corrected;  otherwise,^  he  will  be 
bound  by  it.  Ibid. 

8.  Where  the  tax-payer  omits  to  furnish  the  assessor  with  a  statement 
of  his  property  taxed  in  the  manner  and  within  the  time  prescribed 
by  law,  the  assessor  is  authorized  and  required  to  make  the  assess- 
ment from  the  best  information  he  can  obtain.  Ibid. 

AT1?A0HMENT. 

1.  An  absentee  having  property  in  the  State,  or  within  the  jurisdiction 

of  the  Court,  liable  to  seizure  by  his  creditors,  may  be  brought 
into  Court  by  a  curator  ad  Jioc,  without  attaching  his  property. 
Field  dt  Co.  v.  New  Orleans  Delta  Newspaper  Co,*  86. 

2.  The  process  of  attachment  is  one  mode  by  which  the  creditor  may 

pursue  his  debtor,  in  the  cases  specified  by  law,  but  is  not  exda- 
sive.  In  cases  where  the  absent  debtor  leaves  his  property  without 
an  administrator  or  agent,  the  creditor  may  cause  him  to  be  cited 
through  a  curator  ad  hoc,  and  a  judgment  rendered  contradiototily 
with  the  curator  ad  hoc,  in  such  cases,  is  binding  on  the  absent 
debtor.  Ibid. 
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3.  A  writ  of  attachment  will  not  be  maintained,  where  the  party  left 

the  State  temporarily,  on  aooount  of  the  political  agitation  pre- 
vailing here  at  the  time,  and  it  is  not  shown  that  he  has  established 
a  domicile  elsewhere.  Clark  v.  Prait^  102. 

4.  A  residence  in  this  State  of  one  year  is  not  required  in  order  to  pro- 

tect defendant's  property  from  attachment. 

Litriy  y.  SlMon,  136. 
ATTOBNEYS  AND  ATTORNEYS*  FEES. 

1.  Where  an  attorney-at-law  brings  a  suit  in  his  own  name,  as  principal 

and  owner:  ^eM— That  he  cannot  recover  counsel  fees  as  the  agent 
of  another.  He  cannot,  in  the  same  proceeding,  claim  to  be  the 
owner  and  the  agent  of  the  owner  of  the  same  thing. 

Ealer  y.  McAUister  <&  Co.,  21. 

2.  An  attorney  has  no  authority  to  release  his  client's  debtor,  except 

on  payment  in  the  legal  currency  of  the  United  States. 

RaUey  S  CampbeB  v.  Bagley  et  cd*  172. 

3.  Where  an  attomey-at-law  has  rendered  services  in  his  professional 

capacity  to  an  estate,  and  the  universal  legatee  has  agreed  to  pay 
him  a  certain  amount  agreed  upon*  and  makes  a  partial  payment 
in  liquidation  thereof,  the  attorney  may  sue  on  this  acknowledg- 
ment, and  recover  the  balance  against  the  succession.  In  such  a 
case,  the  defendant  representing  the  estate,  cannot  successfully 
urge  the  plea  of  res  judicata,  where  the  amount  first  paid  has  been 
placed  on  the  tableau,  and  a  judgment  rendered  allowing  his  claim 
which  has  been  paid.  DuplarUier  v.  Michoud,  530. 

4.  Where  the  executor  files  an  account  of  his  administration,  and  places 

the  attorneys  for  the  estate  on  the  tableau  for  a  certain  amount,  as 
the  value  of  their  services  to  the  succession  during  its  administra- 
tion, and  other  creditors  oppose  the  homologation  of  the  items  for 
attorneys'  fees,  on  the  ground  that  the  charges  are  excessive,  and 
the  evidence  shows  that  the  attorneys  have  received  large  amounts 
from  the  succession  for  professional  services  prior  to  the  filing  of 
the  account,  the  amounts  thus  received  must  be  deducted  from  the 
amount  placed  on  the  tableau  to  the  credit  of  the  attorneys. 

Succession  of  Fink,  258. 
See  Confederate  Tbsasubt  Notes — Qarlhwaite, 

Wheeler  dt  Co.  v.  WenU  el  al  196. 
BANKRUPTCY. 

1.  The  exercise  by  Congress  of  the  constitutional  power,  vested  in 

them  to  establish  a  uniform  system  of  bankruptcy,  repeals  the  in- 
solvent laws  of  each  particular  State. 

Meekins,  Kelly  <fc  Co.  v.  Their  Creditors,  497. 

2.  The  United  States  bankrupt  law  does  not,  however,  divest  the  State 

Courts  of  the  jurisdiction  necessary  to  the  final  administrati^iL  qi, 
the  estate  of  an  insolvent  who  had  made  a  surrender  previotfotQv 
its  passage.  Ibid. 
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BILLS  AND  PROMISSOBY  NOTES. 

1.  A  forged  endorsement  on  a  negotiable  bill  of  exchauge  passeH  no 

title  to  it,  even  to  an  innocent  endorsee,  and  the  hoLier  can  recover 
the  amount  from  the  drawer,  without  alleging  and  proving  the 
payee's  endorsement  FoUier  v.  Schroder  &  ScJireiber,  17. 

2.  It  is  a  well-settled  principle  of  law,  that  an  action  can  only  be  main- 

tained on  notes  or  obligations  by  those  in  whom  the  legal  title  is 
vested.  Ibid. 

3.  When  a  bill  of  exchange  is  made  payable  to  plaintiff,  or  order,  the 

title  to  it  is  in  him,  and,  to  divest  him  of  it,  a  transfer  from  him 
or  his  endorsement  is  necessary.  IbuL 

4.  Notice  of  protest,  enclosed  in  a  letter  addressed  to  the  endorser. 

sent  by  mail  to  a  post-office  in  the  parish  of  his  residence,  is  a  good 
notice,  in  the  absence  of  any  proof  that  there  was  another  post- 
office  nearer  to  his  residence.  GaUagJter  v.  Tyson,  35. 

5.  Where  the  maQ  service,  between  two  points,  is  suspended  or  broken 

up,  a  notice  of  protest  deposited  in  the  post-office  by  the  notary  at 
one  place,  addressed  to  an  endorser  who  resides  in  another,  is  not 
good;  the  post-offioe  affords  a  safe  means  of  conveyance,  but  not  a 
legal  place  of  deposit  for  notices.        Citizens'  Bank  v.  Pughy  43. 

6.  Notice  of  protest,  addressed  to  the  endorser,  sent  by  mail,  must  be 

addressed  to  the  nearest  post-office  to  his  residence,  unless  it  is 
shown  that  he  is  in  the  habit  of  receiving  his  letters  and  newspa- 
pers from  one  more  distant.  Ibid. 

7.  The  Acts  of  the  Legislature  of  1827  and  1855,  do  not  change  the  gene- 

ral commercial  law,  in  regard  to  the  diligence  to  be  used  in  serving 
notices  of  protest;  these  acts  merely  provide  a  new  mode  of  proving 
such  diligence.  Ibid, 

8.  Where  the  mail  service  cannot  be  used  as  a  means  of  conveying 

notice,  the  holder  of  commercial  paper  is  not  excused,  if  he  does 
not  use  all  other  practicable^means  of  bringing  home  notice  to  the 
party  whom  he  wishes  to  charge.  Ibid, 

9.  The  plea  of  prescription  of  five  years,  on  a  promissory  note,  will  be 

maintained  when  the  evidence  shows  no  interruption  for  that 
length  of  time.  Witite  et  al.  v.  Blancliard  et  aL  59. 

10.  Where  the  holder  of  a  promissory  note  seeks  to  bind  the  endorser* 

it  must  be  shown  that  due  diligence  has  been  used  in  making  de- 
mand, and  giving  notice;  and  the  impossibility  of  giving  notice  at 
an  earlier  date.  Harp  v.  Kenner,  63. 

11.  Demand  of  payment  should  be  made  upon  the  very  day  a  note  be- 

comes due.  Any  inevitable  accident,  irresistible  force  or  unforeseen 
occurrence,  which  could  not  be  provided  against,  is  a  sufficient 
excuse  for  non-presentment.  It  must,  however,  be  patent,  real, 
and  as  a  natural  consequence.  An  excuse  arising  from  such  a  cause, 
vis  major,  must  also  disappear  with  it.  Jex  v.  Tureaud^  64. 
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12.  It  is  Dot  necessary  that  demand  be  made,  nor  tbflt  notice  of  dishonor 

be  given,  by  a  notary.  These  requisiteB  may  be  perlotmed  by  any 
person,  lawfully  in  possession  of  a  note,  and  cooipetent  to  testify 
as  a  witness.  Ibid. 

13.  When  payment  of  a  promissory  note  cannot  be  demanded  at  the 

time  and  place  of  its  maturity,  a  demand  should  be  made  as  soon 
after  as  practicable.  Ibid, 

H.  By  the  President's  proclamation  of  March  81st,  1863,  commercial 
intercourse  was  interdicted  until  May,  1865.  Ibid. 

15.  Promissory  notes  being  the  property  of   a  succession,  and  two 

months  having  elapsed  from  the  restoration  of  commercial  inter- 
course between  the  sections,  in  which  the  several  parties  re- 
sided, before  the  appointment  of  an  administrator:  Held— Th&t 
neither  demand  nor  notice  is  required  until  reasonable  time  sdi^r 
the  appointment  of  an  administrator.  Ibid. 

16.  la  a  suit  on  a  promissory  note,  where  the  defendant  pleads  that  the 

consideration  was  money  loaned  to  a  third  party,  he  is  not  entitled 
to  have  that  third  party  called  in  warranty. 

Hacked  v.  Schiele  el  al  67. 

17.  If  presentment  of  a  promissory  note  cannot  be  made  at  maturity, 

on  account  of  irresistible  power,  the  holder  will  not  be  deprived  of 
his  right  against  other  parties,  provided  he  makes  presentment  and 
gives  proper  notice,  within  a  reasonable  time  after  he  has  the 
power  to  do  so.     The  holder  is  never  bound  to  an  impossibility. 
Union  Bank  of  Tennessee  v.  Robertson  et  al.  72. 

18.  In  order  to  bind  the  drawer  or  endorser  of  a  draft,  the  evidence 

must  show  that  a  demand  has  been  made  in  due  time. 

Vanwickle  v.  Downing^  83. 

19.  To  bind  the  endorser  on  a  promissory  note,  notice  of  demand  or 

non-payment  must  be  shown.  Notice  left  at  the  bank  where  tlio 
note  is  made  payable  is  not  notice  to  the  endorser,  unless  it  in 
Hhown  that  it  reached  him  in  a  reasonable  time,  or  an  efifort  wns 
made  to  serve  it  on  him.  Greves  v.  Tomlinson  et  al.  90. 

20.  It  is  not  incumbent  on  plaintiff  to  prove  the  signatures  of  tlu^ 

drawer  and  first  endorser  of  a  promissory  note,  when  defendant  is 
a  subsequent  endorser;  his  transfer  of  the  note  by  endorsement 
admitted  the  validity  of  his  title.  Wolfe  v.  Poirier  et  al  103. 

21.  Plaintiff  commenced  a  suit  by  executory  process,   to  enforce  the 

payment  of  promissory  notes  secured  by  mortgage  on  real  pro- 
perty. Defendants  eojoin  the  sale  on  the  ground  that  the  plaintiff 
is  without  title  to  the  notes.  The  notes  bear  no  endorsement  or 
assignment;  in  answer  to  the  injunction  plaintiff  alleges  a  transfer 
to  liim  by  all  parties  in  interest  of  the  notes  sued  on :  Held — That 
unless  plaintiff  shows  a  transfer  of  the  notes,  made  in  strict  con- 
formity to  law,  the  injunction  will  be  maintained. 

Burton  v.  Kron  et  al.  107. 
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22.  Where  several  parties  endorse  a  promissory  note,  they  are  not  joint 

sureties  to  the  holder,  bnt  each  one  is  soTerally  liable  to  him  for 
the  whole  amount.  Syme  v.  Brown  et  oL  147. 

23.  Notice  of  protest  deposited  in  the  post-office  at  New  Orleans,  La., 

during  the  time  it  was  in  the  possession  of  rebels  in  arms  against 
the  Government  of  the  United  States,  addressed  to  an  endorser 
residing  in  the  town  of  Madison,  Indiana,  is  no  notice  to  the  en- 
dorser, the  mail  service  between  the  two  places  being  interrupted 
by  the  war.  Shaw  v.  Neal  et  aL  156. 

24.  To  bind  the  endorser,  the  holder  should  have  sent  the  notice  as  soon 

as  communication  was  opened  between  the  two  points.  JbuL 

25.  In  the  absence  of  any  proof,  the  Court  will  presume  that  the  en- 

dorsement was  made  before  hostilities  commenced  between  the 
United  States  and  a  portion  of  her  citizens  engaged  in  armed 
rebellion  against  their  government  Ihid. 

26.  The  want,  failure  or  illegality  of  consideration,  may  be  established 

by  parol  testimony,  between  the  parties  to  the  note. 

Eeeve  v.  Doughty  et  aL  164. 

27.  Where  the  consideration  of  a  promissory  note  is  shown  to  be  Con- 

federate treaaury  notes,  the  Courts  of  this  State  will  not  enforce 
its  payment  Ibid, 

28.  Notes  endorsed  in  blank  may  be  sued  on  by  an  agent  or  executor, 

having  possession  thereof,  in  his  own  name,  and  a  judgment 
thereon  will  be  res  judicata.  The  question  of  ownership  is  unim- 
portant, except  defendant  has  an  equitable  defence  against  the  true 
owner.  Ricardy,  Harrison^  181. 

29.  Notice  of  protest  is  properly  served  at  the  place  of  business  of  the 

party  to  whom  it  is  addressed.  Kock  v.  Bringier,  183^ 

80.  The  fact  that  notes  are  protested  is  not  proof  that  the  endorser 
thereof  is  insolvent  Ibid, 

31.  A  general  power  given  to  the  business  manager  of  a  corporation, 

does  not  authorize  him  to  bind  the  corporation  as  drawer  of  a 
promissory  note.  Culver,  Simonds  <&  Co.  v.  Leovy  et  aL  202. 

32.  A  promissory  note  is  drawn  to  the  order  of  two  persons  and  endorsed 

by  both;  they  are  jointly  liable,  but  are  not  bound  in  solido. 

Ibid, 

33.  Where  one  of  a  series  of  notes,  secured  by  mortgage,  delivered  by 

the  maker,  has  come  again  into  his  hands,  the  debt  evidenced  by  it 
is  extinguished  by  confusion.  C.  C.  2214.  By  reissuing  such  note, 
after  maturity,  he  may  bind  himself,  but  cannot  revive  the  obliga- 
tions of  the  other  parties,  nor  the  mortgage  securing  it,  which 
being  only  an  accessory  to  the  principal  debt  between  the  maker 
and  the  payee,  is  extinguished  with  the  note.     C.  C.  3252,  3374. 

SchinkelY,  Hanewinkel,  260. 
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84.  The  discharge  of  an  endorser  of  a  note  because  notice  of  protest 


I  not  properly  served,  does  not'release  the  other  endorsers.  The 
holder  is  only  bound  to  notify  the  endorser  -whom  he  intends  to 
hold  liable.  Crane  v.  Trtideau  et  als.  307. 

85.  In  relation  to  third  parties  and  bona  fide  holders,  the  obligations  of  ac- 

commodation endorsers  are  co-extensive  -with  those  of  endorsers  of 
business  paper.  It  would  be  different  if  the  transferree  of  a  note 
endorsed,  obtained  it  from  the  mdkei\  In  such  a  case  the  endorser 
would  be  a  surety.  Ibid. 

86.  'Where  no  privity  is  shown  between  the  parties  to  a  note,  every  en- 

dorsement, whether  accommodation  or  otherwise,  is  essentially 
an  original  contract,  equivalent  to  a  note  in  favor  of  the  holder. 

Ibid. 
37.  Where  the  consideration  of  a  promissory  note  is  shown  to  be  the 
sale  of  an  African  slave,  payment  cannot  be  judicially  enforced. 

Austin  V.  Sandel,  809. 

88.  Where  property  has  been  sold  at  succession  sale,  and  notes  executed 

for  the  price,  with  a  stipulation  in  the  act  of  sale  and  mortgage, 
that  the  property  sold  remains  specially  mortgaged  and  hypothe- 
cated, with  privilege  of  a  vendor  in  favor  of  whoever  may  be  the 
future  holder  of  the  notes,  any  future  holder  of  the  notes  may  ob- 
tain an  order  of  seizure  and  sale  of  the  property  mortgaged,  in  his 
own  name,  by  exhibiting  the  notes  and  act  of  mortgage,  or,  in 
any  legal  capacity,  such  as  curator,  without  exhibiting  letters  of 
curatorship.  Bayly  v.  McKnight,  821. 

89.  Where  the  Jiolder  of  a  promissory  note  permits  a  payment  to  be  en- 

dorsed on  the  note  in  Confederate  treasury  notes  {an  unlawful  issue) 
Courts  will  not  interfere,  but  will  leave  the  parties  where  their 
conduct  has  placed  them.  Luzenbe^'g  v.  Cleveland^  478. 

40.  Where  a  party  has  acquired  a  negotiable  note  after  its  maturity,  he 

will  be  protected  as  an  innocent  holder,  if  the  immediate  holder 
who  transferred  it  to  him  took  the  note  by  endorsement  bona  fide 
for  value  before  it  was  due.  The  holder  of  a  promissory  note  in 
good  faith  succeeds  to  all  the  rights  of  the  endorser  under  whom 
he  holds.  Cook  v.  Larkin,  507. 

41.  Payment  of  a  promissory  note  to  the  holder,  endorsed  in  blank,  will 

discharge  the  drawer  and  endorser.  Hunt  v.  Stone  et  al,  526. 

42.  Where  the  drawer  and  endorser  of  a  promissory  note  seek  to  avoid 

payment  on  the  ground  that  the  holder  is  not  the  owner  thereof, 
and  that  they  have  equities  against  the  real  owner,  the  burden  of 
proof  is  on  them  to  show  the  equities  that  exist.  Ibid. 

48.  The  holder  of  a  promissory  note,  though  be  is  only  the  agent  of  the 
owner,  may  sue  and  recover  judgment  in  his  own  name:      Ibid. 

See  Aoeng7 — Robertson  v.  Levy^  327. 
"         **  Meyers  v.  Simmons,  370. 

**    Obmoattons — Stephenson  v.  Mount  et  al.  295. 
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BONDS. 

1.  A  bail  bond  taken  by  a  justice  of  the  peace,  in  a  case  in  which  he  is 

prohibited  from  admitting  the  party  to  bail,  is  void;  and  the 
securities  thereon  will  incur  no  liability. 

State  V.  miitaker,  142. 

2.  Where  an  appearance  bond  is  not  signed  by  the  accused,  he  is  not 

bound  thereon;  and  a  judgment  against  the  surety  is  not  Talid. 

State  V.  Taylor  et  aL  145. 
See  Construction,  KuijES  of — Gion  v.  Creditors  of  Giori,  81. 
See  Husband  and  Wife — Wickliffe  v.  Dawson,  48. 
CITATION. 

1.  Where  the  return  shows  that  defendant  was  cited  by  service  '^on 

Miss  B.  B.  Simms,  a  white  person,  about  the  age  of  fourteen,  re- 
siding in  defendant's  house:    Held — Not  to  be  a  legal  citation. 

McCracken  v.  Simms,  33. 

2.  Citation  must  be  addressed  to  the  defendant  in  the  suit,  otherwise 

it  is  defective  and  void.  Knowledge  of  the  suit  brought  to  the 
defendant  in  any  other  way,  will  not  cure  a  defective  citation . 

Bertoidin  v.  Bourgoin^  360. 
See  Husband  and  Wife —  Wickliffe  v.  Bauoson,  48. 
COMMERCIAL  INTERCOURSE. 

1.  By  the  President's  proclamation  of  Marsh  31,  1863,  commercial  in- 

tercourse was  interdicted  until  May,  1865.        J&c  v.  TureaudU  64. 

2.  Promissory  notes  being  the  property  of  a  succession,  and  two  months 

having  elapsed  from  the  restoration  of  commercial  intercourse  be- 
tween the  sections,  in  which  the  several  parties  resided,  before  the 
appointment  of  an  administrator:  Held — That  neither  demand  nor 
notice  is  required  until  reasonable  time  after  the  appointment  of 
an  administrator.  Ibid, 

3.  A  contract  made  in  1862,   between  French  subjects  residing  in 

France,  on  the  one  side,  and  persons  residing  within  the  rebel 
lines,  and  within  the  limits  of  the  insurrectionary  States  of  the 
United  States,  on  the  other,  was  not  a  traffic  between  enemies  for- 
bidden by  the  law  of  nations,  the  President's  proclamation  or  the 
acts  of  Congress.  Bevot  &  Co.  v.  Marx,  491. 

4.  The  proclamation  of  the  President  of  the  United  States,  and  the 

acts  of  Congress,  approved  July  13th,  1861,  only  interdicted  and 
prohibited  commercial  intercourse  as  unlawful,  between  the  inhab- 
itants of  the  eleven  States  named  on  the  one  side,  and  the  citizens 
of  the  rest  of  the  United  States,  on  the  other  side.  12  U.  S. 
Statutes  at  Large,  1862.  Ibid. 

COMMON  CARRIER. 

1.  The  responsibility  of  a  common  carrier,  in  transporting  slaves,  is  of 
the  nature  of  that  assumed  in  carrying  passengers,  and  not  pack- 
ages. If  loss  occurs  the  carrier  is  responsible  only  for  negligence 
or  unskillfulness. 

Fohc  ef  al.  v.  K.  (K  Coast  and  Lafourche  Trans.  Co.,  199. 
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COMMUNITY. 

1.  The  partnership,  or  coininiinity  of  acquets  and  gains,  is  presumed 

to  exist  between  the  husband  and  wife,  when  nothing  is  shown  to 
the  contrary,  and  all  property  acquired  during  the  marriage  belongs 
to  that  community  of  which  the  husband  is  the  head  and  master. 
C.  C.  2371,  2374.      City  Insurance  Co,  v.  Lizzie  Simmons,  ei  al  249. 

2.  During  the  existence  of  the  community  of  acquets  and  gains,  be- 

tween T.  L.  King  and  his  wife,  he  purchased  immovable  property, 
and  put  the  same  as  stock  into  a  partnership  of  which  he  became 
a  member.  After  the  dissolution  of  ihe  community,  by  the  death 
of  Mrs.  King,  the  property  was  sold  on  execution  for  the  debts  of 
the  partnership;  and  the  heirs  of  Mrs.  King  bring  suit  for  her  com- 
munity interest  therein:  Held — That  T.  L.  King,  as  the  head  and 
master  of  the  community,  had  the  right  to  put  the  acquets  and 
gains  as  stock  in  the  partnership;  by  so  doing,  it  became  the  pro- 
perty of  the  partnership,  and  specially  liable  for  its  debts;  and  a 
forced  sale  thereof  to  pay  them,  divested  whatever  title  the  com- 
munity had  in  said  property. 

Carpenter  v.  Feather aton  &  Amis,  508. 

See  Executobs  and  Adhinistkatoks — Bronson  v.  Jialch,  39. 
See  Husband  and  Wife— Beir/el  v.  Lctmje,  112. 


COMPENSATION. 

1.  Compensation  takes  place  where  the  demand  of  plaintiff  and  defend- 

ant are  equally  liquidated.     C.  C.  2205.     C.  P.  3G8. 

Uope  V.  Howard.  465. 

2.  Where  the  law  authorizes  the  plea  in  compensation  to  be  made, 

evidence  is  admissible  to  establish  the  demand.  Ibid. 


CONFEDERATE  OBLIGATION. 

See  Contkacts — Bou>man  v.  Gonegal,  328. 

**  «*  PlaU  V.  Maples,  459. 

See  Jurisdiction —  Wright  v.  Stacy,  449. 

CONFEDERATE  TREASURY  NOTES. 

1.  Courts  will  not  enforce  a  contract,  the  consideration  of  which  is 

Confederate  notes.  Hunley  ei  al.  v.  Scott,  161. 

2.  Where  the  consideration  of  a  promissory  note  is  shown  to  be  Con- 

federate treasury  notes,  the  Courts  of  this  State  wiU  not  enforce 
its  payment.  Reeve  v.  Doughty  ei  aL  164. 

3.  The  plea  of  a  tender  of  payment  in  Confederate  money  will  not  avail 

defendant,  although  it  was  the  circulating  currency  at  the  time. 

Graven  v.  Hardesty  <t'  Harris^  186. 
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4.  Plaintiffs  obtained  judgment  against  defendant,  and  others,  in  1861; 

afterwards  plaintiffs*  attorney  acknowledged  satisfaction  thereof, 
on  receipt  of  the  amount  in  ConfedercUe  money:  Held — That  the 
attorney  had  no  right  to  receive  such  paper  in  payment  of  his 
clients'  judgment,  without  their  consent,  and  that  the  jadicial 
mortgage  must  be  reinstated  of  record. 

Garthwaite,  Wheeler  <&  Co.  v.  Weniz  et  al  196. 

5.  Where  the  consideration  of  a  promissory  note  is  shown  to  be  Con- 

federate treasury  notes,  payment  will  not  be  enforced  by  our 
Courts.  The  principle  is  now  definitely  settled  in  onr  jari8pm«> 
dence,  that  the  issue  of  Confederate  treasury  notes  was  illegal,  and 
all  obligations  and  contracts  founded  on  them  are  absolutely  null 
and  void.  Htick  v.  HcUler  iSs  Brother,  257- 

6.  A  party  to  a  contract,  the  consideration  of  which  is  Confederate 

treasury  notes,  cannot  recover  thereon.     Washburn  v.  OfftA,  269. 

7.  A  contract,  the  basis  of  which  is  Confederate  notes,  will  not  be 

enforced.  King  v.  Hmton,  Huhhed  d  Co,,  288. 

8.  The  late  so-called  Confederate  States  never  reached  the  dignity  of  a 

de  facto  Government,  and,  consequently,  were  without  the  legal 
right  to  coin  money  or  emit  bills  of  credit,  or  authorize  their  cir- 
culation as  a  medium  of  exchange.  McOrtuiken  v.  FocHe,  859. 

9.  The  issuing  of  Confederate  treasury  notes  was  an  act  of  rebellion^  in 

palpable  violation  of  law,  and  contracts  growing  out  of  the  use  of 
these  notes,  as  a  medium  of  exchange,  cannot  receive  judicial 
sanction.  l}nd. 

10.  Confederate  treasury  notes  were  issued  in  violation  of  law,  and 
used  for  the  purpose  of  overthrowing  the  Government  of  the 
United  States.  Courts  of  Justice  will  not  lend  their  aid  to  give 
effect  to  contracts,  the  consideration  of  which  are  illegal  and  re- 
probated by  law.  Howard  v.  Kirwin,  432. 

11.  Confederate  Treasury  notes  were  issued  to  assist  the  rebeUion 
against  the  Government  of  the  United  States,  and  the  circulating 
them  as  money  was  immoral  and  against  public  policy.  Parol 
evidence  is  admissible  to  vary  or  contradict  a  written  contract  that 
is  reprobated  by  law,  Norton  v.  Dawson  et  oL  464. 

12.  Where  defendants  sold  goods  for  account  of  plaintiff,  and  receiTed 
in  payment  Confederate  notes,  without  plaintiff's  anthorizatioii  to 
do  so,  they  will  be  liable  to  him  for  the  proceeds  of  the  sale  in  legal 
currency.  Thomas  v.  Thompson  it  Barnes,  487, 

See  Attobney — RaUey  <fc  Campbell  v.  Bagley  et  oL  172. 
See  BrLliS  and  Pbomissoby  Notes. — Lmenberg  v. 

Cleveland,  473. 
See  JuBiSDicnoN — Windham  v.  Cerf,  498. 
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CONSTRUCTION,  RULES  OP 

1.  Judicial  bonds  mnBt  be  construed  with  reference  to  the  law  under 

which  they  are  given. 

Ouion  V.  The  Creditors  of  the  Succession  of  Onion,  81. 

2.  Judgments  must  be  interpreted  by  the  pleadings  and  the  nature  of 

the  obligation  sued  upon.  Garnishees  sued  as  ordinary  parties, 
cannot  be  condemned  in  solido:  solidarity  is  never  presumed. 

McKinbrough  v.  Castle  et  al,  128. 

CONTRACTS. 

1.  Where  a  party  contracting  with  the  city  of  New  Orleans  to  clean  the 

streets,  allows  to  be  inserted  in  the  contract  a  clause,  that  in  case 
of  failure  to  perform  the  work  specified,  at  the  proper  time,  the 
street  commissioner  shall  cause  the  work  to  be  done  at  whatever 
cost  he  may  be  able  to  obtain  the  labor  and  material,  and  to  deduct 
the  expense  thus  incurred  from  the  amount  due  by  the  city  to  the 
contractor,  such  clause  is  valid  and  binding  upon  said  contractor. 

RosevaUy  v.  City  of  New  Orleans,  7. 

2.  In  an  action  on  a  quantum  meruit,  the  defendant  may  show  that  there 

was  a  verbal  or  written  contract  between  the  parties;  and  if  a  con- 
tract really  existed,  the  plaintiff,  who  sues  on  a  quantum  meruit, 
cannot  recover.  Willis  v.  Melville,  13. 

3.  When  an  obligor,  from  inevitable  accident  or  irresistible  force,  can- 

not perform  one  of  two  things,  either  of  which  at  the  time  of  his 
engagement  he  had  the  option  to  do,  he  is  not  relieved  from  the 
obligation  to  perform  the  other.  Jacquinet  v.  Boutron,  30. 

4.  When  two  parties  enter  into  a  contract  with  a  third,  and  neither  a 

commercial  partnership  nor  a  solidary  obligation  is  shown,  judg- 
ment cannot  be  rendered  in  solido,        Tumage  v.  Wells  et  al,  135. 

5.  Plaintiff  brought  suit  for  the  price  of  salt  purchased  by  defendant 

in  1862;  defendant  pleads  that  the  salt  was  for  the  Confederacy, 
and  that  Courts  of  justice  should  not  enforce  the  contract.  There 
being  a  doubt  of  plaintiff's  knowledge  of  the  unlawful  purpose  of 
defendant,  the  Court  will  presume  him  to  be  innocent. 

Feeyf,  Gonegal,  263. 

6.  The  defendant  cannot  take  advantage  of  his  own  unlawful  acts  to 

annul  his  contract.  Ibid. 

7.  A  contract  was  entered  into,  during  the  existence  of  the  late  war, 

between  defendant,  residing  in  the  city  of  New  Orleans,  after  the 
occupation  of  the  city  by  the  Federal  forces,  with  John  J.  Pettus, 
then  Governor  of  Mississippi,  one  of  the  so-called  Confederate 
States,  for  the  supply  of  the  so-called  Confederates,  with  a  large 
quantity  of  salt  and  other  goods,  in  exchange  for  cotton  and  other 
produce:  Held—ThAt  the  contract  so  made  is  illegal  on  its  face, 
absolutely  null  and  void,  and  c(vnnot  be  judicially  enforced. 

Bowman  v.  Gonegal,  388. 

70 
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CONTRACTS  (Continued.) 

8.  A  contract  must  have  a  lawful  purpose,  and  if  it  Lave  au  uulawfal 

cause — ^if  it  be  contrary  to  good  morals  or  public  order,  it  can 
have  no  eflfect.  Jffif^- 

9.  Where  one  renders  serrices  beneficial  to  another  at  his  request,  au 

implied  contract  is  raised  for  remuneration.     The  law  does  not 
allow  one  person  to  enrich  himself  at  the  expense  of  another. 

Beallv.  Van  Dibber,  434. 

10.  Where  the  consideration  of  a  contract  is  unlawful  on  its  face,  it 
cannot  be  ratified,  so  as  to  authorize  the  Courts  to  enforce  it.  A 
contract  of  sale  is  incomplete  until  the  delivery  of  the  thing  sold. 
C.  C.  2450.  Pl^tU  V.  Maples,  459. 

11.  Steamboats  and  other  water-crafts,  navigating  the  waters  of  the 
United  States,  are  prohibited  by  act  of  Congress  from  transporting 
freight  or  passengers,  withont  first  obtaining  the  necessary  license 
or  inspection  papers  from  the  collector  of  customs.  Contracts  of 
insurance  of  affireightment,  made  with  any  steamboat  navigating 
any  of  the  waters  of  the  country  in  direct  violation  of  law,  are  null, 
and  cannot  receive  judicial  sanction. 

JJetUo7i  v.  Ho2}e  *b  TaUt/,  4C3. 

CORPORATIONS. 

1.  By  the  decree  of  forfeiture,  the  corporation  loses  the  faculty  of 
suing  in  its  corporate  name.  Bank  of  Louisiana  v.  Wilsoji^  1. 

±  Where  the  charter  of  an  incorporated  company  has  fixed  the  quali- 
fication of  voters,  by  declaring  that  each  share  of  stock  shall  be 
entitled  to  one  vote,  which  may  be  cast  by  the  stockholder  in  per- 
son or  by  proxy,  any  vote  or  votes  cast  by  a  party  at  any  election 
of  the  corporation,  without  the  qualifications  named,  is  null  and 
void,  and  the  election  will  be  declared  and  enforced  without  count- 
ing such  votes.  Mofisseaux  et  al.  v.  Urquhart  ft  aL  482. 

3.  The  right  of  voting,  conferred  by  the  charter,  is  not  to  be  tested  by 

the  mere  ownership  of  stock,  but  the  transfer  of  it  must  be  patent 
on  the  stock-book.  Ihid. 

4.  Where  stock  of  the  company  stands  on  the  books  in  the  name  of  an 

individual,  as  president,  and  has  not  been  transferred  by  bim  on 
the  books  of  the  company,  he  has  no  right  to  vote  on  it,  or  for  it» 
at  any  election.  Ibid. 

5.  Stock,  or  shares  standing  on  the  books  of  the  company,  in  the  name 

of  the  corporation  itself,  cannot  be  voteil  for  by  one  of  its  officers. 

Ibid, 
See  BhiLS  and  Psohissoby  Notes — Culver,Siinonds  dCo. 

V.  LeoTif,  202. 
COSTS  AND  FEES. 

1.  Clerks  of  Courts  and  sheriffs  have  the  right,  every  six  months  after 
a  suit  has  been  instituted  in  any  of  the  Courts  of  this  State,  to 
den^an4  their  costs  from  the  plaintiff^  and  after  authenticating  the 
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COSTS  AND  FEES  (Continued.) 

amounts  dae,  to  issue  execution  for  the  collection  of  them;  this 
right  is  accorded  to  no  other  oflScer  of  the  State.  Bevised  Statutes, 
p.  124,  J  7.  New  Orleans,  praying  for  Expropriation^  382. 

2.  Experts,  auditors  and  judicial  arbitrators,  are  to  be  paid  as  veil  as 
the  taxed  cost,  by  the  party  cast  at  the  termination  of  the  suit. 

IbiiL 
See  Practice— Dupton/ter  v.  Wilkins,  112. 

CRIMINAL  LAW. 

1.  The  charge  of  *<  enticing  away  from  deponent,  H.  E.  Moore's  plan- 

tation, certain  freedmen  laborers,"  is  not  an  offence  known  to  our 
law.  Slate  v.  Sypher  and  Petit,  71. 

2.  Where  an  indictment  is  found  more  than  a  year  after  the  alleged 

committing  of  a  crime,  other  than  willful  murder,  arson,  robbery, 
forgery  and  counterfeiting,  to  be  valid  it  must  allege  upon  its  face 
facts  that  will  negative  prescription.  Strtte  v.  DUbo,  76. 

3.  Where  more  than  one  year  intervenes  between  the  commission  of 

the  offence  (willful  murder,  arson,  robbery  and  counterfeiting  ex- 
cepted,) and  the  finding  of  the  grand  jury,  the  facts  which  inter- 
rupt prescription  must  be  set  forth  in  the  indictment,  otherwise 
the  prosecution  must  fail.  State  v.  Peirce  el  al.  90. 

4.  A  justice  of  the  peace,  before  whom  a  party  is  brought  for  exami- 

nation, cannot  admit  him  to  bail  if  the  crime  of  which  he  is  accused 
be  punishable  with  death,  or  with  seven  years*  or  more  imprison- 
ment at  hard  labor.     Bevised  Statutes,  148-9,  sec.  82. 

Slate  V.  Whitaker,  142. 

5.  Where  a  party  has  been  arrested  in  one  parish,  charged  with  an 

offence  committed  in  another,  it  is  the  duty  of  the  magistrate  to 
commit  him  to  prison  until  he  can  be  transferred  to  the  parish 
where  the  offence  is  alleged  to  have  been  committed,  and  a  bond 
taken  by  the  magistrate  whereby  the  party  is  released  from  prison, 
is  unauthorized  and  void,  and  the  sureties  cannot  be  held.  Bevised 
Statutes,  page  167,  J  49.  Staie  v.  Collins,  145. 

6.  In  cases  of  conviction  of  the  crime  of  libel,  the  law  authorizes  pun- 

ishment by  fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
Court.     Acts  of  1855.  sec.  21.  State  v.  Butman,  164. 

7.  Where  the  Judge  has  limited  his  sentence  to  a  fine,  he  cannot  im- 

prison more  than  twelve  months  in  default  of  payment  of  the  fine. 
Acts  of  1855,  see.  4.  Ibid. 

8.  It  is  sufficient,  to  establish  the  forgery  of  a  check  and  the  signature 

thereto,  to  show  a  similarity  between  the  spurious  check  and  the 
genuine  one,  such  as  to  create  VkpossibilUy  of  fraud. 

State  V.  Bennett,  395. 

9.  The  statute  of  Louisiana  introduced  no  change  in  the  common  law, 

as  to  the  distinctions  in  degrees  of  insanity;  it  merely  directed  the 
action  of  juries,  in  a  case  where  a  prisoner,  upon  the  general  issue 
of  not  guilty,  was  acquitted  for  that  cause.  Ibid. 
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10.  A  bill  of  indictment  for  larceny  will  not  lie,  unless  brought  within 
one  year  after  the  offence  shall  have  been  made  known  to  the  officer 
having  the  power  to  direct  the  investigation. 

State  V.  Bryan,  435. 
11.'  The  indictment  most  negative  prescription  apparent  on  its  face,  by 
alleging  either,  that  the  crime  was  not  discovered  within  the  year, 
or  that  the  prisoner  absconded  or  fled  from  justice.  Ibid. 

See  Jubies  and  Jubobs — St/Jile  v.  Vegas,  105. 
CURATOR  AD  HOC. 

1.  In  proceedings  for  sale  of  land  for  taxes,  the  act  of  1858  does  not 

authorize  the  appointment  of  a  curator  ad  hoc  to  represent  the  un- 
known owner,  where  the  owner  had  died  and  a  curator  to  his 
estate  had  been  appointed.  Gernon  v.  Handlin,  25. 

2.  Where  an  order  of  seizure  and  sale  has  been  obtained  on  a  mort- 

gage, and  the  debtor  who  granted  the  mortgage  is  absent  from, 
and  not  represented  in  the  State,  the  law  does  not  require  antece- 
dent proof  or  affidavit  of  his  absence,  before  an  attorney  can  be 
appointed  to  represent  him.  Frost  v.  McLeod,  80. 

See  Absentee— Fie/cf  dt  Co.  v.  JV.  0.  Ddta  Neic's,  Co.  36. 
'*  '*  Samory  v.  Afonfgomery,  333. 

DAMAGES. 

1.  Where  defendant  shows  that  cotton  was  damaged  before  he  was 

authorized  to  take  possession  of  it,  it  is  incumbent  on  plaintiff  to 
show  that  other  damages  were  sustained,  and  the  extent  thereof, 
before  he  can  recover. 

Farley,  Jury  4b  Co.  v.  Vanwickle  <fe  Co.^  9. 

2.  In  an  action  of  damages  plaintiff  must  pnt  defendant  in  default 

before  he  can  recover.  In  commutative  contracts,  where  the  recip- 
rocal obligations  are  to  be  performed  at  the  same  time,  or  the  one 
immediately  after  the  other,  the  party  wishing  to  put  the  other  in 
default,  must,  at  the  time  and  place  expressed,  or  implied,  by 
the  agreement,  offer  or  perform,  as  the  contract  requires,  that 
which,  on  his  part,  was  to  be  done,  or  the  other  party  will  not  be 
legally  put  in  default.  Provosty  v.  Putnam^  84. 

3.  As  a  prerequisite  to  recovery  of  damages  for  violations  of  a  commu- 

tative contract,  the  defendant  must  have  been  put  in  default. 

Ihid. 

4.  Where  plaintiff  bought  cotton  of  defendant,  to  be  delivered  at  a 

certain  place,  but  no  time  mentioned,  he  could  refuse  its  immediate 
delivery.  But  no  claim  for  damages  will  be  sustained  against  de- 
fendant on  account  of  the  non-delivery  of  the  cotton,  without 
proof  of  his  being  put  in  default.  PraM  v.  Orq/3f,  130. 

5.  The  charge  against  plaintiff  that  he  had  sworn  falsely,  and  the  calling 

him  a  swindler  and  thief,  amount  to  a  presumption  of  damage. 

MaUench  v.  3feriz,  194. 
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6.  Plaintiff  shipped  at  New  Orleans,  December  18th,  1860,  as  pilot  on 

the  Fulton,  bound  on  a  voyage  to  Bayou  Ma^on;  at  Dunn's  land- 
ing he  voluntarily  left  the  boat,  in  consequence  of  being  told  by 
the  captain  that  wages  would  be  stopped  while  the  boat  remained 
at  that  point:  He  has  no  action  in  damages  nor  for  services  beyond 
the  time  actually  employed,  he  not  having  put  defendant  in  default 
Patterson  v.  Steamer  Andy  FvUon  et  al.  178. 

7.  In  a  question  of  damages,  where  private  property  is  taken  for  ptA>lic 

use,  and  the  testimony  is  so  conflicting,  that  from  it  the  Court  is 
unable  to  do  justice  between  the  parties,  the  case  will  be  remanded 
to  the  Court  of  the  first  instance,  in  order  that  the  quantum  of 
damages  may  be  ascertained  by  a  jury  of  free  holders.     C.  C. 2608. 

Bailey  v.  New  Orleans,  271. 

8.  No  damage  can  be  recovered  by  plaintiff  on  account  of  the  collision 

of  steamboats,  if,  by  his  fault,  negligence  or  mismanagement,  he 
has  contributed  to  the  collision.  If  the  collision  be  the  result  of 
accident,  the  one  in  fault  must  bear  the  whole  loss. 

Kellogg  et  al.  v.  Steamboat  T.  D.  Hine  et  al.  304. 

9.  Malicious  slander  will  be  punished  by  the  infliction  of  damages 

commensurate  with  the  aggraved  character  of  the  language  used. 
The  doctrine  in  the  case  of  Mohrman  v.  Oshe,  17  A.  64,  reaffirmed. 

Bonninv.  Elliott,  822. 

10.  In  actions  for  quasi  offences  the  law  has  left  a  discretion  to  the  Court 
and  jury  to  assess  the  damages. 

Pike  <fi  Co,  V.  Doyle  4b  Co.,  362. 

11.  Damages  cannot  be  allowed  defendant,  as  attorney's  fees,  where 
the  jud||hient  is  in  favor  of  plaintiff. 

I^vy  d  Dieter  v.  Baer,  468. 

12.  Where  a  party  brings  suit  for  the  possession  of  property  unlawfully 
taken  away  from  him,  with  a  claim  for  damages  for  such  unlawful 
detention,  the  Court  will  restrict  the  judgment  for  damages  to  the 
amount  actually  proved.        Means  et  al.  v.  Hyde  dc  Mackie,  478. 

DOMICILE. 

1.  Defendants  had  their  domicile  and  residence  in  one  pariah,  where 
they  had  resided  for  a  number  of  years,  from  which  they  removed 
temporarily  to  another  parish,  to  avoid  the  dangers  resulting  from 
the  late  war,  where  they  engaged  in  business,  and  participated  in 
one  or  two  elections  by  voting,  without  doing  any  other  act,  or  aig 
nifying  their  intention  of  a  change  of  domicile:  Held^ThsA,  these 
acts,  of  themselves,  are  not  sufficient  to  cause  a  change  of  domicile, 
and  the  parties  must  be  considered  as  still  residing  at  their  former 
domicile,  where  they  must  be  sued. 

Folger  c0  Son  v.  Slaughter  et  al.  323. 

See  Practice— Grij/iw,  Smedes  d;  Co.  v.  Manning,  204. 
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EMANCIPATION. 

1.  Under  the  Constitution  and  laws  of  the  United  States  and  of  Louis- 
iana, the  Conrts  can  render  no  decree  recognizing  property  in  man. 

Whitehead  et  al  v.  WaUon  et  al  68. 

3.  The  sale  of  a  negro  woman  as  a  slave,  after  the  adoption  of  the  Cod- 

Btitation  of  1864,  is  an  absolute  nullity.     Fenn  et  aL  t.  Carr,  106. 

8.  The  Emancipation  Act  of  the  sovereign  power  necessarily  annulled 
the  laws  under  which  contracts  relating  to  the  ownership  of  slaves 
were  pveviously  enforced.  WainvoriglU  v.  Bridges  et  oL  284. 

4.  The  9Uxtu$  or  condition  of  slavery  derived  its  existence  from  the  laws 

which  sanctioned  it.  The  change  of  the  status  involved  the  abro- 
gation of  the  law  which  gave  it;  for  emancipation  and  the  existence 
of  law  tolerating  that  condition  are  incompatible.  Ihid, 

5.  The  amendment  of  the  Constitution,  emancipating  slaves,  destroyed, 

in  some  instances,  liens  granted  to  secure  the  enforcements  of  con- 
tracts relative  to  slaves;  but  the  language  of  the  amendment  does 
not  show  that  the  sovereign  designed  and  intended  the  extraordi- 
nary deed  of  destroying  vcUid  contracts.  The  amendment  only  freed 
the  servant  from  his  master,  and  destroyed  liens  granted  on  him. 
It  did  noichange  or  destroy  the  master's  obligations  under  his  eontract 
(Htman,  C.  J.,  concurring  )  Jhid. 

6.  Freedom,  it  has  been  properly  held,  was  a  pre-existing  right;  slavery, 

a  violation  of  that  right  Titles  to  slaves,  would,  therefore,  seem 
to  be  vitiated  ab  initio.  Ibid. 


EVIDENCE. 

1.  Where  plaintiff  has  established  his  ownership  up  to  a  particular 

date,  the  burden  is  on  defendant,  or  those  through  whom  he  holds, 
to  show  a  legal  divestiture  of  plaintiff ^s  title. 

Sullivan  v.  Qoldmun^  12. 

2.  Evidence  is  admissible  to  prove  that  an  attorney  is  in  the  building 

in  which  the  Court  sits — ^it  being  the  custom  of  the  Court  to  send 
the  orier  to  notify  the  attorney,  if  he  is  not  in  the  court-room  when 
the  case  is  taken  up.  Qemon  v.  Handling  25. 

8.  The  prohibition  of  parol  evidence,  against  or  beyond  the  contents 
of  an  act,  only  extends  to  the  persons  who  were  parties  to  it. 

Blake  v.  Sail,  49. 

4.  In  case  of  an  insolvent  estate,  the  oath  of  the  several  parties  credi- 
tors IB  prima  facie  proof,  as  required  by  law,  to  entitle  such  credi- 
tors to  vote  in  the  election  of  a  syndic.  Ibid 

0.  Ilk  a  suit  upon  an  open  account,  composed  of  distinct  contracts,  not 
exoeeding  Ave  hundred  dollars  each,  one  witness  to  each  item  is 
Boffioient,  although  the  aggregate  amounts  to  more  than  Ave  hun- 
dred dollars.  Sfn'bling  v.  Stevart,  71. 
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6.  Where  plaintifr  seeks  to  hold  the  drawer  and  endorser  of  a  draft  re- 

sponsible on  a  subsequent  promise,  he  must  show  by  evidenoe  that 
the  defendant  knew,  at  the  time  he  made  the  promise,  that  he  was 
released  from  liability  by  the  laches  of  the  plaintiff. 

Yanwiclcle  v.  Dawning,  88. 

7.  A  commercial  partnership  being  plaintiffs  in  a  suit,  and  a  commission 

to  take  testimony  issuing  after  the  death  of  one  member  of  the 
partnership,  and  before  his  representatives  had  been  made  parties 
to  the  suit:  Held— Th&t  the  testimony  should  be  admitted;  the 
representatives  alone  have  the  right  to  object. 

Both  &  Beblieux  v.  Moore,  86. 

8.  A  party  cannot  avail  himself  of  his  own  letters,  as  evidence,  unless 

the  letters  have  been  called  for  by  the  opposite  party  to  establish 
some  fact  against  him.  A/oriiori,  their  contents  cannot  be  proved 
by  parol.  MerriU  v.  Wright,  Williams  A  Co,,  91. 

9.  The  testimony  shows  that  Downing,  a  merchant  in  Yicksburg,  re- 

ceived from  plaintiffs  a  draft  on  defendants,  Wright,  Williams  k 
Co.,  of  New  Orleans,  and  forwarded  it  to  them  with  a  letter  written 
by  himself;  that  he  copied  the  letter  into  his  letter-book,  and,  sub- 
sequently, sent  the  letter-book  to  defendants,  and  they  are  now  in 
possession  of  the  letter,  and  the  letter-book,  and  have  failed  to 
produce  them  on  demand:  Held—TheX  on  a  foundation  thus  broad, 
the  plaintiffo  are  entitled  to  prove  the  contents  of  the  niniiig  leltar 
by  parol,  and  in  connection  therewith  to  show  the  copy  from  the 
letter-book.  Ibid. 

10.  It  devolves  on  the  party  objecting  to  testimony  to  state  the  particu- 

lar grounds  upon  which  its  introduction  is  resisted. 

Bogan  v.  FinJay  et  al,  94. 

11.  Where  a  judgment  of  separation  of  property  between  the  hnsband 

and  wife  is  made  the  basis  of  an  injunction  suit  by  the  wife,  the 
judgment  is  admissible  in  evidence  to  prove  rem  ipsam;  but^  where 
the  defendants  in  their  answer  attack  the  validity  of  the  judgment, 
as  fraudulent  and  collusive,  it  will  produce  no  legal  effect  unless  its 
genuineness  is  established  by  other  legal  evidence.  Ibid, 

12.  Where  the  evidence  shows  that  the  Citizens'  Bank  was  in  the  habit 

of  paying  in  Confederate  treasury  notes,  or  notes  of  the  local 
banks,  at  the  option  of  persons  presenting  checks  for  payment,  the 
Court  will  not  presume  that  the  payment  of  a  particular  check  was 
made  in  Confederate  treasury  notes. 

Qark  <fe  Tkieneman  v.  Norwood  ei  al,  116. 

13.  A  party  bringing  suit  on  an  unliquidated  demand  must  establish  his 

claim  with  legal  certainty.  Carver  dt  Co,  v.  Harrift,  121. 

14.  Plaintiff  enjoins  a  seizure  under  a  writ  of  fieri  facias  on  the  ground 

that  he  is  the  owner  and  possessor  of  the  property  seized,  and  the 
judgment  creditor,  in  answer  to  the  injunction,  avers  that  the  4ict 
of  sale  on  which  plaintiff  claims  the  property  seized,  is  fraudulent 
and  mmnlated:  Held— That  the  party  claiming  the  property  is 
bound  to  make  his  title  clear  and  certain  by  legal  evidence. 

Corcoran  v.  Sheriff  et  al  189, 
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15.  AxiWiisouseing  privehvA  no  date  against  third  parties,  except  the 
one  at  which  it  is  produced,  unless  the  real  date  is  shown  by  evi- 
dence dehors  the  instrument.  Ibid. 

IG.  In  a  suit  on  a  promissory  note  by  a  third  holder  against  the  maker, 
the  payee  and  endorser  is  a  competent  witness  for  the  maker  to 
prove  a  subsequent  agreement  between  the  maker  and  payee,  then 
the  holder  by  which  the  note  was  to  be  extinguished. 

Nash  V.  Hast,  165. 

17.  The  mere  fact  of  the  witness  being  a  party  to  the  record,  does  not 
disqualify  him  as  a  witness. 

Beebe  eft  Co.  v.  Kaiser  c&  Bryan,  270. 

18.  Where  testimony,  taken  by  commission,  has  been  improperly  ex- 
cluded on  trial  in  the  Court  below,  and  is  in  the  record  on  appeal, 
the  Supreme  Court  will  not  remand  the  cause  on  that  account,  bat 
will  render  judgment  on  all  the  evidence  in  the  record.         Ibid. 

19.  After  the  termination  of  the  partnership,  no  admission  or  acknowl- 

edgment, by  one  of  the  partners,  of  the  correctness  of  an  aceonnt 
made  before  the  dissolution  of  the  partnership,  is  legal  evidencu 
against  the  other  members  of  the  firm. 

Conery  v.  Hayes  et  al.  325. 

20.  The  admission  of  a  partner,  after  the  dissolution  of  the  partnership, 

to  a  third  party,  that  an  account  made  before  the  dissolution  is 
correct,  where  the  amount  is  over  five  hundred  dollars,  is  not  con- 
clusive against  him.     C.  C.  2257.  Ibid. 

21.  A  proposal  to  compromise  is  not  admissible  as  evidence  against  the 

party  making  it,  unless  some  fact  or  distinct  liability  is  admitted  in 
the  offer.  Pike  tt  Co,  v.  Doyle  <t  Co.  362. 

22.  The  evidence  of  witnesses,  as  to  what  they  heard  from  or  were  told 

by  others,  of  orders  having  been  issued,  or  given  by  the  insurgent 
military  authorities,  then  in  possession  of  the  city,  for  the  destruc- 
tion of  property  prior  to,  or  about  the  time  of  the  loss  of  the  ship 
Pettigrew,  was  properly  admitted  as  part  of  the  res  gesUe. 

Marcy  et  al,  v.  Merchants^  Mutual  Ins,  Co,^  388- 

23.  The  testimony  of  one  witness,  unsupported  by  corroborating  cir- 

cumstances, is  insufficient  to  prove  a  verbal  contract  where  the 
amount  exceeds  five  hundred  dollars.     C.  C.  2257. 

Brady  v.  Mc  Williams,  433. 

24.  Where  the  petition  alleges  that  the  defendant  is  executor,  and  he 

is  cited  in  that  capacity,  a  promissory  note  signed  by  him  as  exeen- 
tor,  is  admissible  in  evidence  under  the  general  issue. 

ffays  v.  Compton,  434. 

25.  Written  evidence  of  a  contract  of  sule  is  admissible  without  an  alle- 

gation that  the  contract  is  reduced  to  writing.  The  law  does  not 
re^uir^  parties  litigant  to  allege  that  their  evidence  is  in  ^writing. 

Proicn  V.  CavcSf  438, 
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26.  The  Supreme  Court  will  not  look  beyond  the  transcript  of  appeal 
to  ascertain  facts  not  therein  transcribed;  nor  will  it  presume  that 
the  District  Court  permitted  a  wrong  to  be  perpetrated  on  the 
government.  IbieL 

27.  The  contents  of  a  written  instrument  cannot  be  proved  by  parol  evi- 

dence, without  first  showing  the  existence  and  loss  of  the  written 
document.  The  best  evidence  in  the  reach  of  the  parties  should 
be  produced.  Marks  d  Co.  v.  Winter^  445. 

28.  Statements  made,  or  letters  written,  by  an  endorser  of  a  promissory 

note,  after  the  transfer,  are  not  admissible  to  defeat  the  action  of 
the  holder.  If  his  testimony  can  be  used  at  all,  it  is  as  a  sworn 
witness  in  the  case.  Dowty  v.  Sullivan,  448. 

29.  A  receipt  which  acknowledges  payment  is  merely  i^rma  fade  evi- 

dence of  payment,  but  is  not  conclusive  proof. 

Plati  V.  Maples,  459. 

30.  The  answers  of  defendant  to  interrogatories  propounded  by  plaintiff, 

can  only  be  destroyed  by  the  oath  of  two  witnesses,  or  one  witness 
corroborated  by  strong  circumstantial  evidence,  or  by  written 
proof.     C.  P.,  Art.  354.  Hynson  v.  Texada^  470. 

81.  Parol  evidence  is  inadmissible  to  change  the  parties  to  a  written  in- 
strument, by  showing  that  the  party  who  signed  the  note  did  so  as 
the  agent  and  surety  for  another,  whose  name  does  not  appear  on 
the  note.  Bogan  v.  Calhoun,  472. 

32.  The  answers  of  a  party  interrogated  on  facts  and  articles  form  a  part 

of  the  pleadings,  and  make  a  part  of  the  record,  and  either  party 
may  use  them  without  formally  introducing  them  in  evidence. 

Burckett  v.  Hopson,  489. 

33.  A  party  who  introduces  evidence  not  admissible  under  the  pleadings, 

cannot  object  to  testimony  being  offered  by  the  opposite  party  to 
rebut  it.  Monsseau  v.  Thehens  et  al.  516. 

34.  Where  the  defendant  alleges  a  written  contract,  he  will  not  be 

allowed  to  prove  by  parol  a  verbal  acknowledgment  by  plaintiff, 
nor  will  he  be  allowed  to  amend  his  answer  by  striking  out  the 
word  "  written,"  when  the  case  is  on  trial,  in  order  to  enlarge  the 
evidence.  Duplantier  v.  Michoud,  530. 

See  Aoency— JTump^rey  v.  Browne,  158. 
•  *    BnjJS  ANi>  Promissory  Notes—  Wolfe  v.  Poiria;  103. 
**    CoiTFED.  Treasury  "Notes— Norton  v.  Dawson,  464. 
EXECUTION. 

1.  The  execution  of  a  judgment  cannot  be  suspended  on  a  rule  to  show 

cause.  A  suspensive  appeal  will  not  lie  from  a  judgment  dismis- 
sing such  a  rule.  Wiley  v.  Woodman  &  Bement,  210. 

2.  Execution  of  judgment  can  only  be  suspended  upon  petition,  aflBda- 

vit  and  bond  given  for  injunction.  Ibid 

See  Praohob— Ft/ey  v.  Woodman  4b  Bement,  188. 
71 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  A  curator  by  refusing  to  take  the  oath  of  allegiance,  and  going  beyond 
the  jurisdiction  of  the  proper  authorities  became  fundus  offidoy 
and  lost  all  right  to  administer  the  property  of  the  succession  any 
further,  and  aU  claims  to  any  commissions,  except  on  sums  reeoY- 
ered  by  him  prior  to  the  abandonment  of  his  trust. 

Succession  of  Foindejcier,  22, 

'2.  The  appeal  will  not  be  dismissed  on  the  ground  that  the  appeal  bond 
was  given  in  favor  of  the  wife,  the  surviving  partner  in  oommanity, 
as  tutrix  to  her  minor  children,  and  not  in  her  own  right.  The 
tutrix  is  ex  officio  administratrix  of  the  estate,  and  the  judgment 
appealed  from  is  the  property  of  the  estate;  so  is  the  appeal  bond. 

Broiison  et  ai,  v.  Balch  el  ctL  39. 

3.  The  administration  of  the  saocession  involves  with  it  the  adminia- 

tration  of  the  community,  and  the  administrator  may  rightfully 
cause  the  community  property  to  be  sold  to  pay  the  debts  of  the 
succession.  IbiiL 

4.  An  administrator  has  not  authority  beyond  the  limits  of  the  State 

that  appointed  him.  He  must  be  confirmed  in  his  administration 
by  the  Courts  of  the  State,  in  which  property  is  situated,  or  debts 
are  owing,  before  he  can  administer  the  property  or  sue  therein 
for  the  debts.  Mason  v.  Xuti^  41. 

5.  An  administrator  can  pay  the  debts  of  the  succession  only  upon  the 

authorization  of  the  Court;  the  balance  in  his  hands,  after  paying 
the  debts,  must  be  paid  over  to  the  heirs,  or  their  legal  representa- 
tives, by  order  of  the  Court.  If  he  pays  without  such  authorisa- 
tion, he  does  so  at  his  peril.  Snccession  of  Mobson,  97. 

6.  Where  the  account  filed  by  the  executor  makes  a  prima  facie  show- 

ing that  he  has  no  funds  on  hand  to  distribute,  and  the  contrary  ia 
not  made  to  appear,  the  Court  will  not  order  him  to  file  a  tablean 
of  distribution.  Succession  of  Watterston,  104. 

7.  Where  a  tutrix,  administering,  acknowledges  in  her  account  that 

the  heirs  are  her  creditors,  and  it  is  evident  that  she  ia  in- 
debted to  them,  the  judgment  homologating  the  account  can- 
not be  annulled;  but  it  may  be  reduced  by  the  creditors,  if  they 
show  that  the  whole  sum  allowed  is  not  due. 

Fencller  v.  Ihtigre  et  ah  190. 

8.  J.  C.  F.  Wederstrandt  owned  a  plantation  in  the  parish  of  Plaqae- 

mines.  La.,  which  he  left  in  charge  of  Pierre  Cazenave,  his  agent 
and  factor,  and  went  to  New  York  in  18G3,  where  he  died  in  the 
month  of  February,  1864.  Previous  to  his  death  he  made  a  will, 
wherein  he  appointed  Pierre  Cazenave  (his  agent)  testamentary 
executor  of  his  succession,  who  qualified  as  such  on  the  19th  of 
March,  1864;  prior  to  the  time  the  executor  qualified,  a  crop  was 
planted  and  in  a  growing  condition,  under  his  direction  as  agent; 
the  agent,  on  becoming  the  executor,  continued  the  working  of  the 
crop  through  the  season,  with  the  full  knowledge  of  the  creditors 
and  legatees:    Eeld^Th^i  whatever  the  executor  has  necessarilj 
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paid  oat  in  carrying  on  the  plantation  should  be  allowed  in  the 
settlement  of  his  accounts.  The  fact  that  he  did  not  call  a  meeting 
of  the  creditors  under  Art.  1160,  C.  C,  cannot  throw  upon  him  all 
the  expenses  incurred  in  good  faith,  and  make  him  at  the  same 
time  pay  over  the  proceeds  of  the  crop. 

Succession  of  Wederstrandt,  494. 

9.  Where  the  executor  of  an  estate  has  filed  an  account  of  his  admin- 
istration, and  all  the  credits  are  admitted,  and  all  the  debits  are 
denied,  and  the  account  appears  to  be  fair  and  reasonable,  the  pre- 
sumption is  in  favor  of  the  executor,  who  is  an  officer  of  the  Court, 
and  positive  and  direct  proof  of  every  item  is  not  required.     Ibid. 
See  Succession— jSiwt^  v.  WesthoUz,  293. 
Ware  Y.  Jones,  42S. 
**  *'  Succession  of  Bachemin,  488. 

See  TtTTOB  and  Tutokship — Succession  of  Peniston,  277. 
Vincent  Y.  D*Auhigni,52H. 

EXECUTORY  PROCESS. 

1.  An  ex  parte  order  of  seizure  and  sale  of  mortgaged  property,  under 

a  title  importing  a  confession  of  judgment,  must  not  contain  any 
other  or  superior  right  over  the  property  than  that  given  by  the 
mortgage.  The  law  will  not  allow  the  mortgagor  to  incorporate  a 
privilege  on  the  property  mortgaged,  in  the  decree  rendering  the 
mortgage  executory.  The  order  most  follow  strictly  the  specifica- 
tions in  the  act  of  mortgage.  Easterling  v.  Thompson,  34. 

2.  In  proceedings  via  executiva  the  creditor  must  briug  himself  within 

the  letter  of  the  law.  Ricks  v.  Bernstein,  141. 

3.  Where  a  discrepancy  exists  between  the  note  and  the  act  of  mort- 

gage by  which  it  is  secured,  the  holder  cannot  proceed  by  execu- 
tory process.  Ibid. 

4.  Where  a  party,  holding  a  mortgage  importing  a  confession  of  judg- 

ment against  the  property  of  his  debtor,  resorts  to  the  executory 
process  to  have  the  property  seized  and  sold,  he  must  briug  him- 
self within  the  strict  requirements  of  the  law. 

ForiierY,  Burihe  el  al.  510. 

5.  Where  the  evidence  shows  that  the  party,  in  whose  favor  an  order  of 

seizure  and  sale  has  been  rendered,  is  not  entitled  to  the  full 
amount  for  which  it  was  granted,  it  will  be  set  aside,  and  the  in- 
junction made  perpetual.  Jhid. 

6.  The  law  requiring  property,  sold  at  succession  or  probate  sale,  to 

bring  its  appraisement,  does  not  apply  to  a  case  where  the  succes- 
sion property  has  been  mortgaged,  and  the  creditor  has  had  tbe 
property  sold  under  excutory  process;  in  sucli  cases,  the  law  regu- 
lating the  sale  of  property  under  execution  governs  as  to  the 
'   amount  of  the  bid.  Vincent  v.  D'Aubigni,  528. 

See  Bills  and  Pbom't.  Notes — Burton  v.  Kron  et  al  107. 

See  Fbesgbiption — Perroux  v.  Lacosie,  266. 

See  Res  Judicata— ^M»tpAr«y  et  al  v.  Brown  et  al  158. 
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FRAUD. 

See  IksTTRAKOE — Pino  y.  MerckanU*  Mutual  2ns,  Cb.,  214. 
GARNISHMENT. 

1.  A  simulated  or  fraudalent  title  cannot  be  attacked  by  the  process  of 

garnishment.  Kearney  v.  Nixon — May  dt  Co,  GamisJiees,  16. 

2.  A  draft  or  note  filed  in  a  suit  maj,  by  garnishment  process,  and  in- 

terrogatories served  npon  the  clerk  of  the  Court,  in  ivhose  custody 
it  is,  be  attached  in  a  suit  instituted  in  another  Court;  and  if  his 
answers  disclose  possession  of  the  draft  the  service  is  good. 

MiUe  et  al.  v.  Hebert  et  al.  58. 

3.  The  garnishee  is  not  required  to  answer,  categorically,  every  question 

asked  in  the  interrogatories,  it  is  sufficient,  if  his  answers  negative 
every  fact  enquired  of  in  the  interrogatories. 

Tayhr  <ft  Knapp  v.  McOee,  374. 

See  Pbactice — McKinbrough  v.  Castle,  128. 

HUSBAND  AND  WIFE. 

1.  The  husband  having  signed  the  bond  with  his  wife,  his  authorization 

is  implied.  Wicldiffe  v.  Dawson,  48. 

2.  A  married  woman,  properly  authorized,  may  bind  herseM  as  surety 

for  any  other  person  than  her  husband.  i^tc/. 

3.  When  the  wife  brings  a  suit  on  a  promissory  note  in  her  favor,  and 

alleges  in  the  petition  that  her  husband  joins  in  the  suit,  with  no 
allegation  or  evidence  of  a  separation  of  property  between  them, 
and  no  stipulation  against  a  community  of  acquets  and  gains,  the 
Court  will  not  presume  the  authorization  of  the  husband,  but,  on 
the  contrary,  will  presume  a  community  between  them. 

Beigelv,  Lange,  112. 

4.  The  note  being  given  in  favor  of  the  wife,  does  not  make  it  her  se- 

parate property;  it  is  still  community  property.  Ibid. 

6.  In  an  action  by  the  wife  for  a  separation  of  property,  where  the  cre- 
ditor of  the  husband  files  his  intervention  on  the  day  preceding 
the  trial,  and  does  not  show  due  diligence,  the  intervention  will  not 
be  sustained.  Strickland  v.  Strickland  et  aL  118. 

6.  The  articles  of  the  two  Codes  upon  this  subject  do  not  authorize  an 

intervention  to  be  filed  at  any  stage  of  the  cause.  They  must  be 
construed  together,  and  applied  according  to  the  circumstances  of 
each  particular  case.  Ibid, 

7.  To  make  a  judgment  rendered  against  the  husband  and  wife  valid, 

the  wife  must  be  authorized  by  the  husband  or  the  Judge  to  appear 
and  defend  the  suit.  Washington  v.  Hackett,  146. 

8.  Plaintiff  brings  suit  against  a  married  woman,  on  a  promissory  note, 

alleged  to  be  given  for  her  own  benefit,  and  joins  her  husband  in 
the  suit.  A  judgment  by  default  having  been  set  aside,  the  wife 
alone  filed  an  answer.  No  steps  were  taken  to  have  her  authorized 
to  appear  in  Court:  ^e^— That  her  appearance  being  unauthor- 
ized, the  judgment  must  be  reversed.    C.  C.  128. 

Champlin  v.  Lee  el  aL  148. 
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9.  A  note  signed  by  a  married  woman  is  invalid,  where  it  is  not  shown 
that  the  debt  inured  to  her  separate  benefit,  nor  that  she  was  pro- 
perly authorized.  The  presumption  is  that  the  debt  is  that  of  the 
com  muni  tyi  Thomson  et  oL  v.  Chick  et  al  206. 

10.  Where  the  wife,  separated  in  property  from  her  husband  by  a  judg- 
ment of  the  Court,  enjoins  the  seizure  under  9k  fieri  facias  against 
her  husband,  on  the  ground  that  she  is  the  owner  of  the  property 
seized,  she  must  establish  her  ownership  with  legal  certainty,  oth- 
erwise the  injunction  will  be  dissolved  with  damages. 

Goldsmith,  Haber  dt  Co.  v.  Michel,  272. 

Siaa  CovmJVTiY—CUi/ In,  Co,  v.  The  Lizzie  Simmons,  249. 
See  Pbagtige — Marrionneaux  v.  Downs,  208. 

INSOLVENCY  AND  INSOLVENT  PROCEEDINGS. 

1.  A  syndic's  commissions  are  limited  to  five  per  cent  on  the  net 

amount  of  money  received  by  him.     GaiUardy,  His  Creditors,  87. 

2.  The  fact  that  a  debtor  is  under  protest,  and  does  not  pay  his  debts, 

does  not  establish  his  insolvency.  It  must  be  shown  that  he  has 
not  the  means  of  paying  his  debts,  by  showing  that  all  his  property 
and  credits  are  not  equal  in  amount,  at  a  fair  valuation,  to  the  debts 
due  by  him.  Lea  v.  Bringier,  197. 

See  Agekct — Bank  of  Louisiana  v.  Wilson,  1. 
Sbe  Bankbuptcy— 3fccfc/ns,  Kelli/  d?  Co.  v. 

Tlieir  Creditors,  497. 
INSURANCE. 

1.  Where  a  policy  of  insurance  contains  a  condition  that  the  insurance 

shall  not  be  be  binding  until  the  actual  payment  of  the  premium, 
the  insurers,  if  they  elect  to  do  so,  may  waive  the  condition,  it 
being  one  inserted  solely  for  their  benefit;  and  parol  testimony  is 
admissible  to  prove  the  waiver. 

Pino  V.  Merchants*  Mutual  Ins.  Co.  214. 

2.  Where  an  application  for  insurance  is  made  and  accepted,  and  the 

policy  is  made  out  in  duplicate,  and  the  name  of  the  assured,  as 
such,  put  down  on  the  books  of  the  insurance  company,  the  con- 
tract is  complete;  and,  unless  the  company  have  required  payment 
of  the  premium,  or  given  notice  that  they  will  not  be  bound  until 
the  premium  is  paid,  there  is  a  waiver  of  such  payment.      Ibid. 

8.  Proof  of  such  a  waiver  is  no  violation  of  the  rule  prohibiting  parol 
evidence  to  vary  or  contradict  a  written  contract.  Ibid. 

4.  The  rule  ia  well  settled,  in  relation  to  the  contract  of  insurance,  that 

all  matters  which  show  the  transaction  to  be  void,  on  the  ground 
of  fraud  or  otherwise,  must  be  specially  pleaded.  Evidence  of 
fraud  is  inadmissible  under  the  general  issue.  Ibid. 

5.  An  insurance  company  is  liable  on  a  fire  insurance  policy  for  dama- 

ges done  to  goods  by  water  used  in  saving  them  from  destruction 
by  fire.  Geisek  v.  Crescent  Mutual  Ins.  Co.  297. 
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6.  In  the  margin  of  the  policy  of  insurance  of  the  ship  FeUdgrew, 

the  following  clause  appears:  ''Warranted  by  the  assured  free 
from  all  claim  for  loss  or  damage,  arising  from  or  growing  out  of 
the  collision  of  foreign  powers,  or  of  our  government  with  others." 
At  the  time  this  policy  was  affected,  the  city  of  NeW  Orleans,  the 
domicile  of  the  insurance  company,  was  in  possession  of  the  insar- 
gents,  engaged  in  armed  rebellion  against  the  United  States.  Just 
prior  to  the  capture  of  the  city  by  the  Federal  fleet,  the  insargent 
military  commander  ordered  the  burning  of  all  the  cotton  in  and 
about  the  city.  Under  these  orders,  the  ship  Fettigrew  was  destroyed 
by  fire:  Held — That  the  destruction  by  fire  of  the  ship  Fettigrew. 
resulted  from  and  grew  out  of  the  ''  collision  "  between  the  United 
States  and  the  insurgents,  then  in  arms  against  its  authority;  and 
the  loss  or  damage  growing  out  of  that  collision  was  not  a  peril 
insured  against. 

Marcy  et  ah  t.  Merchants'  Mutual  Insurance  Co,  388. 

7.  Where  the  Merchants*  Mutual  Insurance  Company  of  New  Orleans, 

haying  insured  the  steamship  Comudella  to  navigate  the  waters  of 
the  gulf  between  certain  ports  named  in  the  policy,  seek  to  avoid 
payment  of  the  insurance,  when  the  vessel  has  been  lost  by  being 
wrecked  on  the  bar,  while  attempting  to  enter  one  of  the  ports 
named;  they  must  show  by  evidence  that  the  loss  occurred  throog-h 
the  negligence  and  fault  of  the  master  of  the  vessel. 

Bominffo  v.  Merchants'  Mutual  Ins,  Co,  479- 

8.  It  is  sufficient  for  the  master  to  place  the  vessel  in  charge  of  a  pilot 

familiar  with  the  bar  and  channel,  who  has  been  in  the  habit  of 
piloting  sea-going  vessels  across  the  bar,  where  the  contract  shows 
no  stipulation  to  the  contrary.  Ibid, 

9.  Where  an  insurance  company  has  affected  an  insurance  on  merchan- 

dise, with  the  words  in  the  policy,  laden  or  to  be  laden  on  board,  and 
the  bill  of  lading  for  a  part  of  the  goods  bears  date  anterior  to  the 
date  of  the  policy,  and  the  defendant  pleads  the  general  issue,  it 
must  be  held  to  include  all  the  goods  embraced  in  the  contract  of 
insurance,  laden  and  to  be  laden.  The  insurer  must  make  a  special 
defence  to  put  the  insured  to  the  proof,  that  all  the  goods  were 
actually  at  risk.  Hinck  v.  Rome  Ins,  Co.  527. 

INTEREST. 

1.  Default  is  unnecessary  to  enable  the  holder  of  an  accepted  draft  to 

recover  interest  thereon  from  the  time  it  becomes  due. 

Collins  V.  SabaUtr^  299. 

2.  Where  a  party  accepts  negotiable  paper,  payable  at  no  particular 

place,  he  puts  it  out  of  his  power  to  make  tender  of  payment,  and 
thereby  deprives  himself  of  the  right  to  stop  interest  Ibid, 

3.  A  promissory  note,  payable  on  time  with  interest,  bears  intei«at 

from  date.  Bogan  v.  CalAotm,  47t. 
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SiS£  Pbagtice— Ctejpip  cfe  Co.  v.  Fhelps  i&  Co.  461. 
JUDGMENT. 

1.  When  no  jadgment  by  defaalt  has  been  taken  prior  to  rendering  a 

final  jadgment,  it  is  a  nullity,  and  will  be  so  declared  when  attacked 
by  a  third  party.  Washington  v.  Hackett,  146. 

2.  Plaintiff,  in  his  petition,  alleges  an  indebtedness  by  defendant  in  her 

own  right,  and  as  tutrix  to  her  minor  children,  but  prays  jadgment 
against  her,  and  has  citation  served  on  her  only  in  her  own  right. 
A  jadgment  against  her  as  tutrix  will  not  be  sustained. 

Walker  v.  Acklen,  186. 

3.  The  jadgment  of  the  Court  must  conform  to  the  verdict  of  the  jury. 

Ibid. 

4.  A  final  judgment,  rendered  without  a  judgment  by  default  beiug 

first  taken,  is  a  nullity,  and  will  be  so  declared  on  appeal. 

Biggin  dt  Co.  v.  Merchants*  Bank,  373. 

5.  A  jadgment  based  on  a  written  agreement  of  the  parties,  must  con- 

form to  the  terms  of  the  agreement. 

Sprawl  et  al,  v.  Steicarf  et  al.  433. 

6.  Where  the  parties  to  a  suit  have  consented  in  writing  to  a  judgment, 

and  the  judgment  of  the  Court  does  not  conform  to  the  consent, 
either  party  has  the  right  to  appeal  to  have  the  error  corrected. 

Ibid, 

7.  A  judgment  rendered  without  citation  or  appearance,  and  without 

auy thing  equivalent  to  citation  or  appearance,  is  utterly  void,  and 
imports  such  absolute  nullity,  that  any  one  having  the  least  interest 
in  opposing  its  effects  may  have  such  nullity  pronounced. 

Madden  v.  Fielding,  505. 

8.  Where  a  Judge  is  to  use  his  legal  discretion  upon  a  certain  state  of 

facts,  he  can  only  execute  that  discretion  after  those  facts  are  judi- 
cially made  known  to  him;  that  is,  by  legal  proof.  Ibid. 

9.  The  reasons  for  the  jadgment  rendered  by  the  District  Court  were: 

"When  after  hearing  the  evidence  and  argument  of  counsel, 
and  considering  the  law,  evidence  and  argument,  it  is  ordered," 
etc:  Held— Th&t  this  is  as  much  a  reason  for  judgment  in  favor  of 
defendant  as  of  plaintiff,  and  does  not  meet  the  requirements  of 
the  Constitution.    Art.  76,  Tit.  5,  Con.  1864. 

Emanuel  v.  Hatcher,  525. 
10.  The  Supreme  Court  has  the  power  to  render  in  the  premises  such  a 
judgment  as  the  Court  below  should  have  rendered;  and  where  the 
evidence  is  before  the  appellate  Court  to  enable  it  to  do  so,  a  final 
jadgment  will  be  pronounced,  after  declaring  the  judgment  of  the 
lower  Court  null  and  void.  Ibid. 

See  Appkatj — Lynn  v.  Lowenthal,  527. 

See  CoNSTBUcmoN,  RuijEs  of — McKinbrough  v.  CasUe,  128. 
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JUDICIAL  SALES. 

1.  The  title  of  one  who  purchases  property,  sold  under  execution  issued 

on  a  judgmentf  from  which  a  devolutive  appeal  had  been  taken, 
will  not  be  affected  by  a  reversal  of  the  judgment 

Frost  V.  McLeod,  69. 

2.  The  fact  that  plaintiff  bought  succession  property  at  sheriff's  sale, 

while  it  was  advertised  by  the  sheriff  for  sale  in  another  cause,  does 
not  of  itself  render  the  sale  null.    Bossier  v.  Kennedy  et  al,  107. 

3.  The  military  order  staying  proceedings  against  the  property  adver- 

tised for  sale  on  the  2Ist  January,  1866,  when  notified  to  the  sheriff, 
put  an  end  to  that  sale.  It  was  an  injunction  issued  by  paramount 
authority,  and  the  subsequent  revocation  of  the  order  did  not 
authorize  the  sale  to  be  made  without  a  new  advertisement. 

Humphrey  et  Al,  v.  Browne  et  al,  158. 

i.  The  fact  that  a  person,  whose  property  was  being  sold  at  judicial 
sale,  was  present  at  the  sale  and  did  not  object  thereto,  is  not  a 
waiver  of  legal  formalities.  IhidL 

5.  The  assertion  of  title  by  a  third  party  to  property  about  to  be  sold 

at  judicial  sale  gives  him  a  standing  in  Court,  by  third  opposition, 
to  claim  the  proceeds  of  the  sale  in  preference  to  others,  and  by 
that  means  to  ratify  the  sale.  Bach  v.  Verhois  el  aL  168. 

6.  Where  real  property  was  advertised  by  the  sheriff,  and  on  the  day 

fixed  he  postpones  the  sale,  without  offering  the  property,  he  must 
advertise  the  same  anew  for  thirty  days,  or  the  sale  will  be  declared 
nuD.  Montgomery  el  a/,  v.  Barrow  el  aL  169, 

7.  Discretion  in  the  execution  of  legal  solemnities  cannot  be  supported. 

Ibid. 

8.  A  purchaser  at  probate  sale  is  not  required  to  look  beyond  the  de- 

cree recognizing  its  necessity.  Wrighl  v.  Cummings  el  aL  853. 

9.  Article  990  of  the  Code  of  Practice,  does  not  imperatively  require 

the  preliminary  offering  of  succession  property  for  sale  for  cash;  it 
may  be  offered  at  first  sale  on  credit,  when  it  appears  to  be  to  the 
interest  of  aU  parties  concerned,  and  none  except  those  having  an 
interest  in  the  sale  of  the  property  can  complain.  Ilnd. 

10.  The  recording  of  a  proces-verbal  of  sale  in  the  parish  where  the 
property  lies,  is  notice  to  third  parties.  The  omission  to  record  it 
in  the  parish  where  the  succession  is  opened,  will  not  operate  a 
nullity  of  the  sale.  Ibid. 

JUBIES  AND  JURORS. 

1.  It  is  the  province  of  a  jury  to  find  the  facts  of  a  case;  but  the  find- 

iug  must  be  upon  evidence.  Mc  Williams  v.  Flaquemine,  7i. 

2.  Where  a  reconventional  demand  grows  out  of  the  plaintiff's  cause 

of  action,  a  verdict  for  one  party  is  necessarily  a  verdict  againot 
the  other.  Delee  y.  Hakker,  98. 
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JURIES  AND  JURORS  (Continued,) 

3.  The  law  prescribing  the  mode  of  drawing  juries,  directs  that  the 

list  of  jurors  drawn  for  each  term  shall  be  filed  in  the  clerk's  office 
as  soon  as  completed,  subject  to  the  inspection  of  any  person  who 
may  desire  to  examine  it,  in  order  that  any  objections  which  might 
or  could  be  made,  on  account  of  any  defects  or  informalities  which 
may  have  occurred  in  the  formation,  drawing  or  summoning  of  ju- 
rors, or  any  other  defect  whatsoever  in  the  construction  of  the  jury, 
shall  be  made  on  the  first  day  of  the  term.      Skile  v.   Vegas,  105. 

4.  If  the  venire  is  not  filed  on  or  before  the  first  day  of  the  term,  and 

the  petit  jury  find  a  verdict  of  guilty,  a  new  trial  will  be  granted. 

Ibid, 

5.  The  verdict  of  the  jury  must  be  supported  by  the  testimony  in  th<) 

record.  Orawford  v.  Chapman,  124. 

6.  After  the  jury  have  received  the  charge  of  the  Judge,  in  a  capital 

case,  and  have  retired,  the  Judge  is  not  authorized  to  give  separate 
and  private  instructions  to  any  of  the  jurors. 

Stale  V.  Frisby,  143. 

7.  If  they  desire  further  instruction,  he  should  order  all  to  be  brought 
'  into  Courts  And  there  instruct  them  in  presence  of  the  counsel. 

Ibid 

8.  The  act  of  the  Legislature,  approved  March,  1858,  relative  to  the 

drawing  of  grand  jurors,  requires  the  foreman  to  be  selected  from 
the  whole  venire,  and  the  remainder  to  be  placed  on  slips  of  paper 
in  a  box,  from  which  the  sheriff  draws  fifteen  names,  which,  with 
the  foreman  already  selected,  forms  the  grand  jury— a  grand  jury 
drawn  from  the  list  of  names  on  file  is  irregular.  Where  the 
offence  charged  in  the  indictment  was  committed  on  the  first  day 
of  the  term,  it  is  impossible  for  the  accused  to  file  his  objections 
to  the  mode  of  drawing  the  jury  on  the  first  day  of  the  term;  in 
such  cases  the  objections  may  be  made  afterwards. 

State  V.  Texada,  436. 

JURISDICTION. 

1.  The  Seoond  District  Court  of  New  Orleans  is  without  jurisdiction 

in  a  suit  where  an  estate  is  plaintiff^  The  Court  is  limited  to  pro- 
bate jurisdiction  alone.    Acts  1865,  p.  84,  {  8. 

Barren  v.  Hatpin,  160. 

2.  Whilst  contracts  relating  to  the  condition  of  slavery  had  the  sanction 

of  law,  they  could  be  judicially  enforced;  but  the  abrogation  of 
the  law,  giving  effect  to  those  contracts,  leaves  the  Courts  without 
authority  to  enforce  them.  Wainwright  v.  Bridges  ei  at.  234. 

3.  The  jurisdiction  of  the  Second  District  Court  of  New  Orleans  is 

restricted  to  probate  proceedings.  It  has  exclusive  cognizance  of 
suits  against  a  sucQ^ssion,  bi;t  has  no  jurisdiction  where  a  succes- 
sion is  plaintiff.  Succession  of  Thayer,  257, 
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4.  Courts  of  justice,  which  act  only  upon  and  under  the  Taw,  cannot 

give  vitality  to  laws  which  have  become,  by  paramount  authority, 
inoperative  and  void.  A  ustin  v.  Sandei,  309. 

5.  The  doctrine  in  the  case  of  WainwHgId  v.  Bridges^  reaffirmed. 

Ibid. 

6.  The  Supreme  Court  of  Louisiana  will  not  lend  its  aid  to  settle  dis- 

putes relative  to  contracts  reprobated  by  law.  It  will  notice  their 
illegality  ex  officio,  and  allow  it  to  be  suggested  without  any  plea, 
and  at  any  stage  of  the  proceedings.         Boinnan  v.  GonegaU  828. 

7.  Where  the  consideration  ot  the  sale  was  a  slave,  who  afterwards  be- 

came free  by  the  act  of  the  sovereign  power,  the  Courts  are  without 
authority  to  enforce  payment  of  the  price.  They  arc  alike  without 
authority  to  give  judgment  for  the  hire  of  the  person  (slave)  before 
emancipation.  Tate  v.  FlekJier  el  ai.  371. 

8.  The  doctrine  in  the  case  of  WainwrigJU  v.  Bridges  reaffirmed. 

Ibi<L 

U.  The  doctrine  in  the  case  of  WiiinwriglU  v.  Bridges  reaffirmed. 

Courtney  v.  SlieUon,  380. 

10.  A  written  obligation  for  the  payment  of  money  for  services  rendered 
or  to  be  rendered  in  the  so-cidled  Confederate  army  as  a  substitnte, 
is  illegal  on  ite  face,  absolutely  null  and  void,  and  cannot  be  judi- 
cially enforced.  Stetcarl  v.  Bosley  ei  aL  439. 

]  1.  A  contract  to  serve  in  the  Confederate  army  as  a  substitute  for  an- 
other was  unlawful,  and  carried  with  it  no  legal  obligation.  This 
Court  will  not  lend  its  aid  to  settle  disputes  relative  to  contracts 
reprobated  by  law.  It  will  nptice  their  illegality  e.«  officio^  and  al- 
low it  without  any  plea  at  any  stage  of  the  proceedings. 

Wright  v.  Stacey,  449. 

12.  Parties  cannot  be  heard,  who  ask  relief  from  a  violation  of  law.    The 

Court  leaves  them  where  their  conduct  has  placed  them,  and  in  pari 
culpa  melior  est  conditio  possideritis.  Ibid, 

13.  Courts  of  justice  will  not  lend  assistance  to  enforce  or  annul  con- 

tracts, when  the  consideration  is  illegal  and  reprobated  by  law. 

Windham  v.  Cer/,  498. 

14.  The  jurisdiction  of  the  Second  District  Court  of  New  Orleans,  over 
the  persons  and  property  of  minors  whose  parents  had  died  within 
its  limits,  and  to  whom  it  had  appointed  a  tutor,  who  has  since 
died,  is  not  divested  by  the  removal  of  the  minors  to  another  Stateu 

Succession  of  St^hens^  499. 

15.  Where  minors  have  removed  to  another  State,  after  the  death  of 
their  tutor  in  this  State,  and  guardians  have  been  appointed  thereto 
by  competent  judicial  authority,  such  appointments  will  not  be 
recognized  by  the  Probate  Court  of  this  State  having  jurisdiction 
of  the  minor's  property.    They  must  qualify  as  tutors  to  the  mi- 
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nors,  according  to  the  laws  of  this  State,  before  thej  can  sue  for  or 
obtain  possession  of  the  property  of  the  minors.  Jhid. 

16.  The  doctrine  in  the  case  of  Wmnwrighi  v.  Bridges  reaffirmed. 

Hnlley  v.  HoeffnfV,  518. 

See  AdhxeaiiTY — Berwin  v.  Afatanzas,  384. 

See  Confederate  Tbeasubt  Notes — Huck  v.  If  alter,  257. 

**  McOrackenY,Pool€,Sb9, 
"    Howard  r.Kirioin,4;Si2. 

See  Emancipation—  Whitehead  ei  aL  y.  Watson  et  al.  68. 
^^  See  Sovereign  Power — QremUlon  v.  Oromilhc,  377. 


LANDLORD  AND  TENANT. 

1.  The  placing  by  a  tenant  of  a  partition  across  the  hall  of  a  building 

rented,  so  as  to  be  readily  removed  without  injury  to  the  building, 
is  a  change  that  the  lessee  may  make,  as  being  of  the  nature  of 
contract  of  lease.  Kunemann  v.  Boisse,  26. 

2.  The  lessor  has  the  right  to  restrict  the  use  and  enjoyment  of  his  pro- 

perty in  the  hands  of  the  lessee.  Ibid. 

3.  When  the  lessor  subjects  alterations  in  the  article  of  lease  to  his 

written  consent,  he  is  presumed  to  have  had  in  view  those  changes 
which  the  lessee  may  make  without  the  consent  of  the  owner. 

Ibid. 

4.  To  the  contract  of  lease  three  things  are  absolately  necessary:  the 

thing,  the  price,  and  the  consent.  The  price  should  be  certain  and 
determinate.     G.  C.  2640  and  2641.       Jordon  v.  Mead  et  al.  101. 

^  The  mere  occupancy  of  properly  does  not  necessarily  imply  the  rela- 
tion of  lessor  and  lessee.  Ibid. 

6.  A  lessor  has  a  privilege  on  the  growing  crop  of  the  year,  to  secure 

the  payment  of  the  rent;  and  the  lessee  cannot  defeat  the  lien, 
without  showing  that  he  has  been  damaged  by  the  interference  of 
the  lessor  during  the  year.  When  it  is  agreed  between  the  lessor 
and  lessee  that  the  lien  shall  be  reduced  to  writing,  and  it  is  not 
done,  the  lessee  must  show,  by  evidence,  that  he  has  been  damaged 
by  the  refusal,  before  he  can  claim  the  damages. 

Knox  V.  Booth,  109. 

7.  The  plaintiffs,  as  lessors,  have  the  first  privilege  on  movables  seized 

and  sold  on  a  plantation,  except  on  the  crops;  on  which  the  labor- 
ers and  overseer  have  a  preference. 

Buplantier  et  rd.  v.  WiUcins  et  al  112. 

8.  The  proceeds  of  the  crop  being  exhausted,  the  sheriff  has  no  right 

to  pay  the  overseer  out  of  proceeds  of  movables,  to  the  prejudice 
of  the  lessor.  Ihid. 
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9.  The  goods  of  a  debtor  being  seized  by  his  judgment  creditor,  upon 
premises  leased  by  their  owner  to  another  party,  and  the  landlord 
having  intervened  by  third  opposition,  and  had  the  goods  provi- 
sionally seized  for  rent  and  the  proceeds  of  sale  being  adjudged  to 
him,  the  original  judgment  creditor  has  his  remedy  against  the 
principal  lessee  for  the  amount  of  his  judgment  to  the  extent  that 
the  proceeds  of  the  sale  were  applied  to  the  extinguishment  of  the 
landlord's  claim.  Simon  v.  Leopold,  154. 

10.  The  defendant,  having  confessed  judgment  on  the  landlord's  oppo- 
sition, cannot  afterwards  maintain  that  he  was  not  the  real  leasee. 

Ibid. 

LAWS. 

1.  Slavery  seems  never  to  have  been  established  on  the  continent  of 

America  by  positive  law.  Its  origin  appears  rather  to  have  been 
accidental.  In  the  United  States  it  was  simply  permitted  by  the 
constitution,  to  continue  as  it  had  existed  in  the  colonial  state  of 
the  country,  and  clearly  without  extending  to  it,  even  an  indirect 
sanction.  The  framers  of  that  instrument  abolished  the  African 
slave-trade  after  the  year  1808,  and,  looking  forward  to  general 
emancipation  at  an  early  day,  left  the  institution  of  slavery  as  they 
found  it.  WainwriglU  v.  Bridges  ei  oL  234. 

2.  The  province  of  Louisiana,  when  transferred  to  the  United  States, 

retained  African  slavery  by  the  conditions  of  the  transfer,  to  the 
extent  only  that  it  was  tolerated  by  the  Constitution  of  the  United 
States,  and,  consequently,  it  was  imbued  with  that  caducity  and 
proneness  to  extinction,  which,  from  the  genius  and  spirit  of  this 
government,  has  characterized  the  condition  of  slavery  in  this 
country  ever  since  the  American  revolution.  IbicL 

3.  Where  the  defence  is,  that  by  the  law  of  the  State  where  the  con- 

tract is  made,  the  surety  is  not  liable,  provided  he  has  given  notice 
to  the  holder,  until  he  has  prosecuted  the  principal  to  insolvency, 
the  statute  must  be  filed  in  evidence;  otherwise,  the  Court  will 
presume  that  the  law  is  similar  to  our  own,  and  the  case  will  be 
determined  according  to  the  laws  of  Louisiana. 

Nolle  V.  Ventress,  873. 

4.  The  law  of  the  place  where  the  contract  is  made  fixing  the  rate  of 

interest  will  govern,  provided  the  statute  is  filed  in  evidence. 

Jbi(L 
See  Pbescbiftion —  White  v.  McKee^  111. 

MANDAMUS. 
1.  Where  the  District  Judge  renders  judgment,  on  a  rule  to  show  cause 
why  execution  should  not  issue,  dismissing  the  rule,  a  mandamvs 
will  not  lie  to  compel  him  to  order  an  execution.  The  decision,  on 
the  rule,  is  a  judgment  of  the  Court,  which  can  only  be  inquired 
into  on  appeal. 

State  ex  rel,  Logan  <&  MacKinson  v. 

Judge  of  the  Fourth  District  Court,  4. 
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MINOBS. 

1.  The  legal  or  taoit  mortgage,  existing  in  favor  of  minors  against 

their  tntor,  cannot  be  erased  or  canceled,  without  substituting  a 
npecial  mortgage  in  the  stead  thereof,  in  the  manner  prescribed  by 
the  act  of  the  Legislature  of  11th  of  March,  1830,  re-enacted  in 
1855.  Fleetwood  v.  Bordia  ei  al.  55. 

2.  The  law  has  created  the  tacit  mortgage  in  favor  of  minors;  and  its 

proviflions,  to  cancel  it  by  substituting  a  special  one,  must  be 
strictly  observed.  Jhid, 

3.  The  nullity  declared  by  Article  355  of  the  Civil  Code,  is  relative, 

and  cannot  be  urged  by  the  minor,  after  he  becomes  of  age,  who 
is  seeking  the  benefit  of  the  alleged  agreement,  by  which  a  partial 
payment  or  advance  was  made  to  him.  Frost  v.  McLeod,  80. 

4.  Where  minor  heirs  have  a  general  mortgage  upon  the  property  of 

their  tutor,  they  cannot  have  recourse  upon  his  property  specially 
mortgaged,  if  the  tutor  has  other  property  subject  to  the  general 
mortgage  sufficient  to  discharge  it:  Laplace  v.  ffaydel,  363. 

5.  An  unliquidated  mortgage  of  a  minor  does  not  prevent  a  sale  of  the 

property  of  the  tutor  specially  mortgaged  by  the  owner's  judgment 
creditor.  Ibid, 

6.  If  the  legal  mortgage  of  the  minor  heirs,  has  superiority  of  rank 

and  priority  of  date  to  the  special  mortgage,  the  property  seized 
will  pass  to  the  purchaser  subject  to  the  legal  mortgage,  and  their 
right  to  pursue  it  by  the  hypothecary  action  will  remain  unim- 
paired. Ibid, 

See  JUBiSDicnoN — Succession  of  Stephens,  499. 
See  Tutor  and  Tutobship— Pen-e^  v.  Roussel,  174. 


MORTGAGES. 

1.  A  mortgage  debtor  may  legally  renounce  the  benefit  of  appraisement 

in  the  proceedings  to  sell  on  executory  process,  and  will  not  be 
afterwards  allowed  to  attack  the  sale  as  invalid. 

New  Orleans  Mutual  Ins,  (Jo,  v.  Bagley,  89. 

2.  The  statute  of  March,  1866,  requiring  that  all  property  sold  under 

execution  should  bring  its  full  appraisement,  does  not  deprive  the 
debtor  of  the  right  to  make  a  waiver  of  the  benefit  of  appraise- 
ment. Ibid, 

3.  The  purchaser  of  mortgaged  property  who  assumes  the  payment  of 

the  mortgaged  debt  becomes  personally  liable  therefor. 

Schlatre  et  al  v.  Gfreaud,  125. 

4.  The  Court  will  not  declare  a  mortgage  null  for  want  of  reinscription 

within  ten  years.  The  parties  in  interest  have  their  remedy  by 
causing  the  mortgage  to  be  canceled. 

Robinson  ei  al,  v.  Hdt/nes  et  al,  182. 


MOBTGAGES  (OorUinued,) 

5.  A  pari;  of  the  heirs  of  an  estate  sold  to  the  other  heirs  their  iateroet 

in  the  property  of  the  saccessioD,  consisting  of  land,  alftves  and 
movables.  The  vendees  specially  mortgaged  '*  said  land»  slaves 
and  movables,'*  to  secure  notes  given  in  part  payment,  and  in  said 
mortgage  described  the  whole  property  of  the  succession  :  HM — 
That  the  mortgage  attached  to  the  whole  property,  and  not  alone 
to  the  interests  conveyed  by  the  vendors. 

PoUs  V.  Blandtard  H  aL  167. 

6.  An  obligor  on  a  special  mortgage,  given  as  additional  security  to  a 

note  already  secured  by  a  mortgage  given  by  another  party  and  on 
other  property,  cannot  be  treated  as  a  third  possessor.  Such  an 
obligor  cannot  avail  himself  of  the  plea  of  discussion. 

Ricard  v.  Harrison^  181- 

7.  Where  one  of  a  series  of  notes,  secured  by  mortgage,  delivered  by 

the  maker,  has  come  again  into  his  hands,  the  debt  evidenced  by 
it  is  extiug^h^d  by  confusion.     G.  G.  2214. 

Scfiinkel  v.  Hanewinkd,  260. 

8.  By  reissuing  such  note,  after  maturity,  he  may  bind  himself,  bat 

cannot  revive  the  obligations  of  the  other  parties,  nor  the  mort- 
gage securing  it,  which  being  only  an  accessory  to  the  principal 
debt  between  the  maker  and  the  payee,  is  extinguished  with  the 
note.    G.  G.  3252,  3374.  Ibid. 

9.  Where  a  party  sells  a  tract  of  land  on  time,   and  takes  the  notes  of 

the  vendee,  secured  by  mortgage  on  the  land  to  secure  the  payment 
of  the  price,  and  the  vendee,  before  the  price  is  paid,  sells  the 
same  land  to  another  party,  who  assumes  the  mortgage  in  favor  of 
the  original  vendor,  the  first  vendor  may  have  tl^e  land  seized  and 
sold  to  pay  his  mortgage,  and  the  second  vendee  cannot  set  up,  by 
way  of  exception,  that  the  suit  be  dismissed  as  to  him. 

Bof/ce  etal,  v.  Hunt  ei  al.  449. 

10.  The  original  vendee  of  the  land  may  be  sued  on  the  notes,  and  the 

mortgage  enforced  on  the  land  of  his  vendee  in  the  same  snii 

Ibid. 

11.  A  contract  of  mortgage  that  is  valid  by  the  law  of  the  place  where  it 

is  made,  is  valid  everywhere.  Dobbin  dt  Co.  v.  Hewetti  513. 

12.  A  mortgage  executed  in  the  State  of  Maine,  in  accordance  with  the 

laws,  on  a  brig  or  vessel,  must  be  enforced  in  this  State  in  accord- 
ance with  the  laws  of  the  State  of  Maine.  By  the  law  of  the  State 
of  Maine,  brigs  and  other  vessels  are  personal  property,  and  may 
be  mortgaged,  and  the  non-performance  of  the  obligation  for 
which  the  mortgage  was  given,  operates  an  absolute  transfer  of  the 
property  mortgaged  to  the  mortgagee.  IbidL 

13.  Where  a  brig  or  other  vessel  has  been  mortgaged  in  the  State  of 

Maine,  and  afterwards  arrives  at  the  port  of  New  Orleans,  where 
she  is  attached  by  an  ordinary  creditor,  and  the  mortgagee  inter- 
venes, and  claims  the  ownership  of  the  vessel  by  virtue  of  hia  m<irt- 
gage,  the  attachment  will  be  set  aside,  and  the  suit  di«nissed,  and 
the  mortgagee  will  be  declared  the  owner.  7&t<i. 

Srb  Mdvorb — Fleetwoods,  Bordis,  55. 
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NEW  ORLEANS. 

'  1.  The  Common  Council  of  the  oitj  of  New  Orleans  passed  a  resolution 
in  the  year  1856,  whereby  the  city  bound  itself  to  pay  to  any  per- 
son who  should  discover  and  make  report,  and  give  due  informa- 
tion of  the  location,  and  description  of  any  real  estate  in  the  city 
belonging  to  it,  of  which  there  was  no  record  on  the  books  of  the 
city,  and  to  which  it  shall  appear  that  the  city  has  a  valid  title,  a 
commission  of  five  per  cent,  on  the  value  of  the  same.  In  pursu- 
ance of  this  resolution,  Louis  H.  Pilie,  then  holding  the  o^ce  of 
city  surveyor,  made  examination,  and  discovered  certain  real  estate 
previously  unknown  to  the  city,  of  which  it  took  possession,  and 
sold  for  the  benefit  of  the  corporation  :  Held — That  in  the  absence 
of  proof  showing  that  the  discoveries  and  report  formed  a  part  of 
his  official  duties,  as  city  surveyor,  he  is  entitled  to  recover  the 
per  oentage  allowed  by  the  resolution.    PUie  v.  New  Orleans,  274. 

Seb  Taxes  and  Tax  SAiiES — James  v.  New  Orleans,  109. 

NEW  TBIAL. 

1.  A  motion  for  a  new  trial  is  in  time,  if  made  before  the  judgment  has 
been  presented  to  the  Judge  for  his  signature,  although  more  than 
.  three  days  may  have  elapsed  after  judgment  was  rendered. 

Citizens*  Bank  of  Louisiana  v.  Bellocq,  Nohlom  d  Co,  376. 

3*  If  a  party  withdraws  his  application  for  a  new  trial,  and  does  not 
embody  his  withdrawal  in  a  bill  of  exceptions,  he  thereby  waives 
his  right  to  a  hearing  thereon  in  the  Supreme  Court  Ibid, 

3.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 

evidence,  when  the  alleged  newly  discovered  evidence,  if  offered, 
would  be  inadmissible  under  the  pleadings. 

Bevoi  dt  Co,  V.  Marx,  491. 

4.  Where  the  Court  below  has  exercised  a  sound,  legal  discretion  in 

overruling  a  motion  for  a  new  trial,  the  Supreme  Court  will  not 
.  interfere.  Ibid, 

NOTARY  PUBLIC. 

1.  A  notary  public  in  the  city  of  New  Orleans  is  authorized  to  appoint 
one  or  more  deputies  to  assist  in  making  protests  and  serving  no- 
tices, and  whatever  facts  come  necessarily  within  the  knowledge  of 
the  deputy,  while  thus  assisting  the  notary,  maybe  certified  to,  and 
are  as  much  evidence  as  though  within  the  personal  knowledge  of 
the  notary.  KockY,  Bringier,  183. 

OBLIGATIONS. 

1.  Where  an  obligor,  from  inevitable  accident  or  irresistible  force,  can- 
not perform  one  of  two  things,  either  of  which  at  the  time  of  his 
engagement  he  had  the  option  to  do,  he  is  not  relieved  from  the 
obligation  to  perform  the  other.  Jacquinet  v.  Boutron,  30. 

%  Where  there  is  no  principal  obligation,  there  cannot  be  an  accessory 
one,  Stale  v.  Boax,  Thompson  and  Qay,  11, 
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3.  Notice  of  the  transfer  of  an  instrument,  not  negotiable,  cannot  de- 

feat any  equity  or  offset  in  the  hands  of  a  debtor,  at  the  time  of 
receiving  the  notice.  Kugler  v.  Taylor^  100. 

4.  The  plaintiff,  being  a  third  party,  holding  a  receipt  not  negotiable, 

possesses  no  greater  rights  than  the  party  to  whom  ikte  receipt  was 
given.  Ibid, 

5.  To  bind  parties  against  their  will,  for  a  specific  sum  under  provisions 

of  law  enacted  in  the  public  interest,  all  the  formalities  of  such 
law  must  be  rigidly  observed;  such  parties  may  be  liable  on  a 
quantum  meruit,  if  it  be  shown  that  the  work  is  necessary  and  use- 
ful to  them.  0*  Connor  v,  Stewart,  127. 

6.  The  proprietor  of  a  tract  of  land  has  a  right  to  excavate  within  his 

own  boundaries  a  canal,  for  the  purposes  of  navigation,  and  te 
require  payment  for  its  use  from  those  who  choose  to  avail  them- 
selves of  its  facilities.  Harvey  v.  Potter^  201. 

7.  If  works,  beneficial  to  the  public,  are  constructed  by  private  enter- 

prise upon  private  property,  and  the  public  choose  to  avail 
themselves  of  the  benefits  of  such  works,  equity  would  require 
compensation  to  be  made  for  the  benefits  conferred.  Persons 
availing  themselves  of  such  privileges  form  an  implied  contract  to 
remunerate  the  owners  of  the  property,  and  it  is  immaterial  under 
what  term  or  expression  such  remuneration  is  claimed.         Ibid. 

8.  Plaintiff  received  a  letter  informing  him  that  a  draft  drawn  by  the 

steamboat  Magnolia  for  $1,200,  was  placed  in  the  City  Bank  of  New 
Orleans  for  collection;  being  the  agent  of  the  boat,  he  immediately 
went  and  paid  the  draft,  and  took  it  up  on  the  same  day  the  holder 
called,  and  the  clerk  of  the  bank  paid  him  the  money,  charging  no 
commissions  and  making  no  entries  of  the  transaction  in  the  books 
of  the  bank.  Plaintiff  afterwards  learned  that  the  letter  and  the 
draft  were  both  forgeries:  Held — That  the  action  of  the  plaintiff 
relieved  the  bank  from  any  liability  which  may  have  attached  for 
receiving  what  is  not  due.  Stephenson  v.  Mount  et  al  295. 

9.  Plaintiff  was  employed  in  1860  as  superintendent  of  the  Metairie 

Race  Course,  at  a  fixed  salary;  in  May,  1862,  most  of  the  officers  of 
the  Itssociation  left  the  city,  leaving  plaintiff  in  charge  of  the 
grounds:  Held—lhdX he  is  entitled  to  his  salary  until  the  grounds 
were  taken  under  full  and  absolute  control  by  the  military  forces, 
in  November,  1864.  Voxvdl  v.  Metairie  Association,  298. 

10.  Where  a  party  sells  a  tract  of  land  to  another,  with  a  stipulation  in 
the  act  of  sale,  that  the  vendee  is  to  have  a  right  of  way,  and  other 
servitudes  belonging  to  the  land,  he  cannot  enforce  the  payment  of 
the  price  until  he  has  pompUed  with  that  obligation. 

Fortier  t.  Burthe  ^  al,  610. 
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OFFICE  AND  OFFICERS. 

1.  The  doctrine  that  the  power  to  remove  is  incidental  to  the  power  to 

appoint,  does  not  apply  to  governors  of  States.  Their  power  of 
removal  is  limited  to  particular  cases,  provided  for  by  statutory 
enactments.  Duhuc  v.  Voss^  210. 

2.  Where  two  commissions  have  been  issued  by  the  governor,  at  differ- 

ent times,  to  different  parties,  for  the  same  office,  and  the  one 
bearing  the  latter  date  states  on  its  face  that  the  oiHoer  holding  the 
first  commission  is  removed,  the  presumption  is,  that  he  was  removed 
for  causes  provided  for  by  statute,  and  the  latter  commission  will 
supersede  the  former.  The  presumption  in  favor  of  the  proper 
exercise  of  power  by  the  governor  is  subject  to  be  overthrown  by 
connteiTailing  evidence.  Ibid, 

PARTNERSHIP. 

1.  A  retiring  partner  of  a  commercial  firm  is  not  exonerated  from  re- 

sponsibility for  subsequent  engagements  made  in  the  name  of  the 
partnership  with  persons  previously  in  the  habit  of  dealing  with  it, 
unless  special  notice  of  the  withdrawal  be  given  them. 

Detvnan  <t*  Co.  v.  Dosson,  Todd  and  McRaCy  9. 

2.  In  a  suit  for  the  settlement  of  a  general  commercial  partnership  be- 

tween the  partners,  a  mandate  of  sequestration  is  the  only  conser- 
vatory remedy  to  which  the  plaintiff  can  resort.  The  property  is 
owned  jointly,  and  is  undivided,  and  as  the  plaintiff  is  entitled  to 
an  equal  share  with  the  other  partners,  of  every  portion  of  it,  the 
whole  of  it  must  be  sequestered.  Blanchard  v.  Lucet  46. 

3.  Defendant  being  proven  to  have  been  a  partner  in  the  transactions 

forming  the  basis  of  the  suit,  and  the  goods  having  inured  to  the 
benefit  of  that  partnership,  he  is  liable,  notwithstanding  that  the 
credit  had  been  given  to  the  other  party,  individually,  who  had 
made  settlement  by  giving  his  separate  note  for  the  balance  due. 

Roth  <C  DehlieiLX  v.  Moore,  86. 

4.  Where  the  creditors  of  a  commercial  partnership  make  settlement 

with  the  liqiiidating  partner  after  the  dissolution,  and  take  his 
separate  notes  in  full  seltlemenl  of  their  claim,  and  it  appears  that 
they  were  at  the  time  aware  that  the  liquidating  partner  had  as- 
sumed all  the  liabilities  of  the  partnership,  the  retiring  partner 
will  not  afterwards  be  held  responsible. 

Iloopes  cfi  Townsend  v.  3fcCan,  201. 

5.  A  mortgage  was  executed  by  Mrs.  E.  J.  Penny  in  1857,  for  $8,000  on 

real  estate,  in  favor  of  Lobit  Ac  Charpentier,  commission  mer- 
chants, for  the  purpose  of  securing  and  covering  advances  made, 
and  to  be  made  by  said  commercial  house,  for  the  benefit  of  the 
plantation  of  Mrs.  E.  J.  Penny;  after  the  execution  of  the  mort- 
gage, the  commercial  house  of  Lobit  &  Charpentier  was  changed 
by  the  addition  of  new  parties,  and  styled  Lobit,  Charpentier  fcOor, 

73 
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in  the  year  1862,  Mrs.  E.  J.  Penny  executed  three  promissory 
notes  in  favor  of  the  new  firm  of  Lobit,  Charpentier  &.  Co. ;  the 
holder  of  the  notes  brings  suit  to  recover  the  amoant,  and  claims 
the  benefit  of  the  mortgage  in  favor  of  the  old  firm,  executed  in 
1857:  iJe/d— That  the  addition  of  another  party  in  the  firm  dis- 
solved the  old  firm,  in  whose  favor  the  mortgage  was  executed,  and 
created  a  new  firm,  in  whose  favor  the  notes  were  given,  and  the 
new  firm  could  not  avail  themselves  of  the  mortgage  given  in  favor 
of  the  old  firm.  Abat  A  Generes  et  al  v.  Penny  ei  oL  280. 

6.  Plaintiff  sues  defendant  for  a  settlement  of  the  partnership  account, 

and  for  damages  against  the  managing  partner.  A  third  party 
intervenes,  and  claims  a  schooner  as  his  own  property,  which  he 
had  purchased  from  the  defendant,  the  managing  partner,  by  nota- 
rial act,  prior  to  the  institution  of  the  suit.  Plaintiff  resists  his 
demand  on  the  grounds,  1st:  that  the  act  of  sale  was  not  recorded, 
as  required  by  acts  of  Congress;  2d,  that  it  is  not  expressed  on  the 
face  of  the  act  of  sale  that  he  acted  for  himself  and  partners;  Sd, 
that  the  price  was  not  a  good  one,  and  the  purchaser  had  notice  of 
the  claims  of  the  other  partners.  The  notarial  act  of  sale,  which 
informed  the  intervener  of  the  interest  of  plaintiffs,  also  informed 
him  that  the  legal  title  was  in  defendant,  and  that  the  defendants 
have  full  authority  to  sell  the  vessel:  Held — That,  under  the  terms 
of  this  agreement  and  authority,  the  transfer  of  the  schooner,  by 
defendant  to  intervenor,  of  the  legal  title,  carried  with  it  the  equi- 
table title  also.  BeUocq,  v.  Bhones  ei  uL  503. 

7.  A  commercial  partnership  is  not  liable  on  the  obligations  contracted 

by  one  of  the  partners  previous  to  the  formation  of  the  partner- 
ship, notwithstanding  the  fact  that  the  partnership  was  to  continue 
the  same  business  in  which  the  obligations  were  contracted,  and 
that  specified  portions  thereof  were  assumed  by  the  individual 
members.  Mousseau  v.  Tliebens  et  al,  516. 

See  CoMMUNirr— CVirpcn/e;'  v.  Fentherston  <fc  Amh^  508. 

PLEDGE  OR  PAWN. 

1 .  Delivery  is  of  the  essence  of  the  contract  of  pledge  or  pawn,  as  a 

collateral  or  security.  FoUier  v.  Schroder  <&  Schreiber,  17. 

2.  In  all  cases  of  pledge,  the  pledgee  must  bo  put  in  possession  of  the 

thing  pledged,  and,  if  it  be  a  claim,  the  evidence  of  the  obligation 
must  be  transferred  and  delivered .    Lrdlande  v.  Ingram  et  aL  364. 

3.  Shares  of  stock  cannot  be  pledged,  unless  they  be  evidenced  by  cer- 

tificates, which  must  be  transferred  and  delivered  to  the  pledgee. 

4.  A  transfer  or  sale  of  stocks  cannot  be  inferred,  when  the  relation  of 

debtor  and  creditor  exist  on  the  face  of  the  act  of  pledge.     Ibid, 
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t^OLlCE  JURIES. 

1.  The  police  jury  of  the  parish  of  St.  Tammany  are  prohibited  by  the 

charter,  from  imposing  taxes  on  the  town  of  Mandeville,  in  said 
parish.  Marigny  v.  Carradine^  99. 

2.  A  warrant  drawn  and  signed  by  the  president  and  clerk  of  the  police 

jary,  is  not  binding  on  the  parish,  unless  the  police  jury  have 
authorized  them  to  sign  the  warrant.  - 

Capmariin  v.  Police  Jury,  448. 

PRACTICE. 

1.  Points  not  raised  in  the  lower  Court,  will  not  be  noticed  in  the 

Supreme  Court,  unless  a  formal  written  assignment  of  errors  has 
been  made.  Blanchard  y.  Lttce,  46. 

2.  Plaintififs  being  mere  ordinary  creditors  of  the  succession,  their 

action  is  a  personal  one  against  each  one  of  the  heirs,  to  recover 
from  him  his  virile  share  of  his  ancestor's  debt,  and  plaintififs  have 
no  legal  right  to  stay,  by  injunction,  the  defendant's  order  of 
seizure  and  sale.  Even  privilege  or  mortgage  creditors  cannot 
arrest  execution,  but  must  resort  to  the  remedy  by  third  opposition, 
to  stay  the  proceeds  of  sale  iu  the  sheriff's  hands  until  the  conflict- 
ing rights  of  preference  to  the  fund  can  be  determined. 

White,  Adm'r,  v.  Blanchard,  59. 

3.  Where  an  order  of  seizure  and  sale  has  been  obtained  on  a  mort- 

gage, and  the  debtor  who  granted  the  mortgage  is  absent  from, 
and  not  represented  in  the  State,  the  law  does  not  require  ante- 
cedent proof  or  affidavit  of  his  absence,  before  an  attorney  can  be 
appointed  to  represent  him.  Frost  v.  McLeod,  80. 

4.  A  jury  trial  is  not  allowed  on  an  opposition  to  the  proces-verbal  of 

the  deliberations  of  the  creditors  of  an  insolvent  succession  ;  such 
proceedings  must  be  tried  summarily. 

Guion  V.  The.  Creditors  of  the  Succession  of  Ouion,  81. 

5.  A  suit  having  been  dismissed,  cannot  be  reinstated  on  the  docket  by 

an  order  granted  ex  parte,  LacroixY,  Bangs,  88. 

6.  Where  large  fees  are  charged  by  the  sheriff  and  clerk,  and  the  sheriff 

fails  to  annex  to  his  return  specific  biUs  for  their  fees,  the  case  will 
be  remanded  to  adjust  the  fees  of  those  officers. 

Buplanticr  etal.  v.  WUkins  et  at,  112. 

7.  Where  the  appellant  allows  three  judicial  days  to  elapse  after  the 

day  fixed  by  the  District  Court  for  the  filing  of  the  transcript  in  the 
Supreme  Court  without  obtaining  an  order  extending  the  time, 
the  appellee  has  the  right  to  obtain  the  certificate  of  the  clerk  of 
the  Supreme  Court  that  the  appeal  has  not  been  filed.  If  the  ap- 
peal is  afterwards  filed  in  the  Supreme  Court,  it  will  be  dismissed 
on  rule  to  show  cause.  Police  Jury  v.  GarreU,  122. 

8.  Where  a  case  has  been  dropped  from  the  docket,  and  afterwards  re- 

stored to  the  docket,  and  put  at  issue  by  the  defendant  filing  an 
answer,  the  garnishee  is  not  entitled  to  notice  of  the  restoration  of 
the  cause.  McKinbrough  y.  Cwtle  et  al  128. 
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9.  No  evidence  is  necessary  to  authorize  the  taking  of  interrogatories 
for  confessed  against  a  garnishee,  other  than  his  failure  to  answer. 
C.  P.  263.  Ibid. 

10.  A  suit  is  brought  against  the  sureties  on  a  tutor's  bond,  and  defen- 

dants obtain  an  order  of  Court  suspending  all  further  proceedings 
in  the  cause,  until  the  rights  of  plaintiflfs  and  other  parties  con- 
testing them,  under  certain  seizures  of  the  tutor's  property,  made 
since  the  institution  of  the  suit,  shall  be  determined  :  Held — That 
an  irreparable  injury  may  result  from  such  interlocutory  decree, 
and  the  plaintiflfs  are  entitled  to  an  appeal  therefrom. 

M,  I  >^.r  et  al.  v.  Dupuy  ei  al.  166. 

11.  Where  an  exception  has  been  tried  and  overruled  by  the  District 

Judge,  the  same  questions  involved  in  the  exception  cannot  be 
pleaded  in  the  form  of  a  motion  to  suspend  further  proceedings  in 
the  cause  ;  this  would  be  to  renew  and  re-examine  the  exception 
which  had  been  overruled.  The  decision  on  the  exception  may  be 
reviewed  with  the  merits  on  appeal.  Ibid. 

12.  Issues  of  fact,  not  raised  in  the  District  Court,  will  not  be  passed 

upon  in  the  Supreme  Court. 

Montgomery  et.  aJ.  v.  Barrow  et  al.  169. 

13.  No  such  proceeding  as  a  plea  in  abatement,  or  bar  to  the  action,  is 

known  to  or  recognized  by  our  law.  The  execution  of  a  judgment 
can  be  stayed  only  by  injunction  and  bond. 

Wiley  V.  Woodman  cC  Bemeni,  188. 

14.  Where  the  proceedings  are  in  rem  founded  on  a  privilege,  the  defen- 

dant cannot  except  to  the  jurisdiction  of  the  Court,  on  the  ground 
of  his  domicile  being  in  a  diflferent  parish  from  that  where  the 
seizure  is  made.  Oiffen,  Smedes  &  Co.  v.  Manning,  204. 

15.  A  privilege  follows  the  object  to  which  it  is  attached,  and  the  credi- 

tor may  have  the  object  seized  by  a  writ  of  sequestration,  in  what- 
ever part  of  the  State  it  may  be  found,  whether  at  the  owner's 
domicile  or  not.  Ibid. 

16.  Where  plaintiff  claims  a  privilege  on  cotton,  or  other  property,  and 

has  it  sequestered  in  a  dififereut  parish  from  that  of  the  domicile  of 
the  defendant,  the  personal  action  will  be  dismissed  and  the  action 
in  rem  maintained.  Ibid. 

17.  Payment  is  a  peremptory  exception,  whicli  may  be  pleaded  at  any 

time  before  judgment.  Jieinersy.  St.  Ceran^  207. 

18.  Want  of  amicable  demand,  to  be  available,  must  be  pleaded  before 

issue  is  joined.  Marrionneaux  v.  Downs  el  al,  208. 

19.  Where  husband  and  wife  are  defendants,  citation  served  on  the  bns- 

band,  in  order  to  be  binding  upon  the  wife,  must  be  addressed  to 
her  as  well  as  to  the  husband.  Ibid 

20.  The  rule  of  Court,  declaring  that  no  private  agreement  of  the  par- 
ties relative  to  the  progress  of  any  cause  shall  be  alleged  unless  the 
evidence  thereof  shall  be  in  writing,  does  not  apply  to  agreements 
which  may  give  rise  to  another  suit.     Johnston  v.  Vale  d:  Co.  212. 
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21.  The  waiver  of  a  legal  right,  to  be  available,  mnst  be  clearly  and  ex- 

plicitly showD.  Ibid. 

22.  Where  an  intervener  by  third  opposition  asserts  in  his  petition  that 

the  sheriff  has  seized  property  under  a  writ  of  fieri  facias,  in  the 
suit  in  which  he  intervenes,  it  is  a  judicial  admission  of  the  judg- 
ment and  execution.  Ash^r  v.  Fredenstein,  256. 

23.  Where  plaintiff  alleges  that  he  drew  a  draft  on  defendants  for  the 

value  of  goods  sold  them,  which  they  accepted,  and  the  draft  is 
annexed  to  and  made  a  part  of  the  petition,  but  is  not  offered  in 
evidence  on  the  trial,  nor  does  the  evidence  in  the  record  show  a 
sale  and  delivery  of  the  goods,  the  suit  will  be  dismissed  as  of 
nonsuit.  Bridgeford  &  Co:  v.  Colton  <&  Baldtcin  el  oL  261. 

24.  The  matter  of  continuances  for  the  most  part  addresses  itself  to  the 

sound,  legal  discretion  of  the  District  Court,  to  be  judged  of 
according  to  the  circumstances  presented.        Rist  v,  Abbott,  268. 

25.  Where  a  motion  in  the  nature  of  a  demurrer  is  made,  the  allegations 

of  the  petition  are  considered  as  true  for  the  purposes  of  the  mo- 
tion; but  if  the  cause  is  put  at  issue,  it  then  devolves  upon  the 
plaintiff  to  establish  his  case  by  proof. 

Boutte  et  al  v.  Maillard  et  at  276. 

26.  In  a  revocatory  action,  where  no  allegation  of  insolvency  is  made  in 

the  petition,  evidence  cannot  be  introduced  to  prove  the  fact. 

Almtdb  Gcneres  etal.  v.  Penny  et  ah  289. 

27.  Without  the  allegation  and  proof  of  insolvency  the  revocatory  action 

cannot  be  maintained.  Ibid, 

28.  The  Court  wiU  not  give  judgment  for  the  return  of  the  price  paid 

for  goods,  on  account  of  the  non-delivery  by  defendant,  until 
plaintiff  seeks  to  annul  the  contract  for  non-compliance  by  the 
defendant  with  its  provisions.  Hart  v.  Adler,  301 . 

29.  An  action  for  a  partition,  where  there  exists  a  joint  ownership  of 

property  may  be  maintained,  whether  the  plaintiff  is  in  possession 
or  not.  Denton  v.  Woods,  8o6. 

30.  A  Judge  of  a  Court,  having  formerly  been  counsel  of  record  in  a 

case  brought  before  him  for  trial,  while  sitting  as  Judge  on  the 
bench,  is  incompetent  to  try  the  case:  his  duty  is  to  refer  the  case 
to  a  competent  Judge  for  trial.     C.  P.  337  and  338. 

Amacker  v.  Varnado,  381. 

81.  An  intervenor  cannot,  without  the  consent  of  the  plaintiff,  snbstitute 
^'  himself  in  the  place  and  stead  of  the  defendant.     C.  P.  389,  390. 

Capp  i&  Co.  Y.  Phelps  <&  Co.  461. 

32.  An  intervenor  stands  in  the  character  of  plaintiff  before  the  Court, 
€ts  to  the  natu?'e  of  the  title,  and  the  object  of  his  demand,  and  is 
governed  in  his  pleadings  by  the  rules  of  practice  which  apply  to 
plaintiffs  in  principal  demands.     C.  P.  172.  Ibid. 
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33.  Where  the  defendant,  in  his  answer,  filed  in  the  cause,  neither  denies 
the  legal  right  of  the  plaintiff  to  recover  nor  the  truth  of  the  alle- 
gations of  the  petition,  they  are  taken  by  the  Court  to  be  confessed, 
and  the  plaintiff  is  dispensed  from  the  necessity  of  adducing  proof 
in  support  of  his  demand.  Ibid. 

34.  An  intervenor  cannot  be  permitted  to  bond  property  in  the  custody 
of  the  sheriff  under  a  sequestration:  The  right  to  bond  is  only 
given  by  law  to  the  parties  to  the  action;  first,  to  the  defendant; 
and  if  he  neglects  to  exercise  the  privilege  in  ten  days  after  the 
seizure,  then  to  the  plaintiff.  Ibid, 

85.  The  order  to  bond  property  under  sequestration  must  be  rendered 
by  the  Judge.  Clerks  of  Courts  have  no  authority  to  render  such 
orders.  Ibid. 

36.  The  act  of  the  Legislature,  approved  February  28th,  1866,  prescribe 

ing  the  mode  by  which  the  records  of  the  parish  of  Rapides, 
destroyed  by  fire  in  the  year  1864,  may  be  reinstated,  does  not 
permit  the  question  of  the  invalidity  of  a  judgment,  the  record  of 
which  has  been  destroyed,  to  be  inquired  into,  in  the  suit  for  its 
restoration.  Only  the  question  of  fact,  as  to  the  existence  of  suck 
judgment  audits  destruction,  can  be  made  the  subject  of  examina- 
tion in  such  suits.    Session  Acts  1866,  page  79. 

McFeeleyy,  Osborn  et  al,  471, 

37.  Where  A  sues  for  the  use  of  B,  and  the  Court  is  of  opinion,  from 

the  facts  of  the  case,  that  B  had  no  interest  in  the  suit  before  the 
action  was  brought:  Held — That  A  was  the  real  plaintiff,  who  bad 
the  control  of  the  suit,  and  might  dismiss  the  same  without  the 
sanction  of  B.  Moore  &  Browder  v.  BreSy  532. 

See  Evidence — Duplaniier  v.  Mickoud,  530. 
PRESCRIPTION. 

1.  The  action  of  separation  of  the  patrimony  of  the  deceased   from 

that  of  the  heirs,  is  prescribed  in  three  months  from  the  date  of 
the  express  or  tacit  acceptance  of  the  heirs.    C.  C.  Art.  1409. 

White  el  aL  v.  Blanchard  et  al  59. 

2.  The  plea  of  prescription  of  five  years,  on  a  promissory  note,  will  be 

maintained  when  the  evidence  shows  no  interruption  for  that 
length  of  time.  Ibid, 

3.  The  act  of  the  pretended  Legislature  of  Louisiana,  approved  June 

10th,  1863,  suspending  prescription  during  the  war,  and  for  one  year 
after  the  ratification  of  the  treaty  of  peace  between  the  Confederate 
States  and  the  United  States,  is  not  law.  The  pretended  legislators 
could  not  make  laws;  they  were  never  qualified;  they  did  not  take 
the  essential  oath.  Wliite  v.  McKee,  111. 

4.  The  action  of  the  minor  against  his  tutor,  respecting  the  acts  of  the 

tutorship,  is  prescribed  by  four  years,  to  begin  from  the  day  of  iua 
majority.     C.  C.  Art.  356.  Viala  et  al  v.  Burguieres,  149. 
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5.  The  omission  of  the  tutor  to  render  an  account  of  his  tutorship,  does 

not  prevent  prescription  from  running,  and  judgment  creditors 
may  avail  themselves  of  it.  Ihid. 

6.  Prescription,  in  regard  to  claims  which  the  heir  may  have  against 

the  succession,  runs  against  himself,  so  long  as  he  has  not  accepted 
the  succession  with  the  benefit  of  an  inventory,  and  his  acceptance 
as  beneficiary  heir  cannot  destroy  prescription  thus  acquired  against 
him  during  the  interval  of  the  opening  of  the  succession.  C.  C. 
8492,  3498.  Ibid. 

7.  An  endorsement  of  payment  on  the  back  of  a  note,  without  evidence 

showing  when  and  by  whom  such  endorsement  was  made,  will  not 
interrupt  prescription.  Graves  v.  IRohertson,  170. 

8.  Where  a  note  is  prescribed  on  its  face,  and  it  is  not  proved  that 

plaintiff  could  not  have  brought  his  action  at  an  earlier  date,  the 
plea  of  prescription  will  prevail.  Ibid. 

9.  The  mere  existence  of  the  late  war  did  not  of  itself  suspend  pre- 

scription. Ibid, 

10.  The  prescription  of  four  years,  established  by  Art.  356  of  the  Civil 

Code,  does  not  apply  where  the  minor,  after  he  has  obtained  his 
majority,  has  made  a  settlement  with  his  tutor,  and  taken  the  pro- 
missory notes  of  the  tutor  in  liquidation  of  his  indebtedness. 

Ferret  v.  RousseJ,  174. 

11.  The  fact  of  defendant  being  in  the  Confederate  service,  and  thus 

avoiding  citation,  does  not  interrupt  prescription. 

Hutcliinson  v.  Richardson,  187. 

12.  In  a  suit  on  an  open  account,  the  defence  is  the  prescription  of  three 

years,  and  the  evidence  shows  an  acknowledgment  and  promise  to 
pay  several  months  after  the  account  became  due:  Held — That  this 
promise  works  an  interruption  of  prescription  from  the  date  of  the 
account  to  the  date  of  the  promise,  and  it  only  begins  to  run  again 
from  the  date  of  the  promise.      Brown  <5  Co,  v.  McFarland,  255. 

13.  By  refusing  an  order  of  seizure  and  sale,  because  the  mortgage  note 

was  prescribed,  the  Judge  would  supply  the  plea  of  prescription. 

Perrou.r  v.  LacostCy  266. 

14.  Prescription  is  a  means  of  extinguishing  a  debt,  but  can  only  be 

applied  when  specially  pleaded.  Ibid. 

15.  The  questions  of  prescription,  and  of  interruption  of  prescription, 

cannot  be  considered  on  an  application  for  an  order  of  seizure  and 
sale.     The  debtor  is  amply  protected  by  Art.  73^,  C.  P.        Ibid. 

16.  The  prescription  of  one  year,  under  Article  3501  of  the  C.  C,  does 

not  apply  in  an  action  against  a  negotiorum  gestor  to  enforce  a  quasi 
contract.  Bevot  A  Co.  v.  itfanr,  491 . 


584  INDEX. 

PRIVILEGES. 

1.  The  plaintiflFs,  as  lessors,  have  the  first  privilege  on  movables  seized 

and  sold  on  a  plantation,  except  on  the  crops;  on  which  the  labor- 
ers and  overseer  have  a  preference. 

DupknUiev  el  al.  v.  Wilkins  et  al.  112. 

2.  Tbe  proceeds  of  the  crop  being  exhansted,  the  sheriff  has  no  right 

to  pay  the  overseer  out  of  proceeds  of  movables,  to  the  prejudice 
of  the  lessor.  Ibid. 

3.  Where  property  of  a  judgment  debtor  has  been  seized  by  virtue  of 

executions  in  several  cases,  and  a  third  party  enjoins  the  proceeds 
of  the  sale  in  the  hands  of  the  sheriflf  on  the  ground  that  he  has  a 
superior  privilege  on  the  property  seized :  Held— Th&t  on  third 
opponent  showing  a  superior  privilege,  the  seizing  creditors  can 
only  claim  the  residue  after  paying  opponent*s  claim. 

Gleason  ct'  McManiis  v.  llie  Sheriff  ei  aL  143. 

4.  The  builder  has  a  privilege  on  the  building  which  he  may  have 

constructed,  but  if  the  amount  is  over  five  hundred  dollars,  the 
agreement  must  be  in  writing,  and  registerd,  to  preserve  the  privi- 
lege.    C.  C.  274G.  iMcoste  v.  West  et  al.  446. 

5.  Where  property  sold  upder  a  mortgage  brings  more  than  the  amoant 

of  the  mortgage,  the  builder  having  a  privilege  next  in  rank  to  the 
mortgage,  is  entitle  to  the  overplus  Ibid. 

See  Landlobd  and  Tenant — Knox  v.  BooUi,  109. 
See  Practice— G^(/^m,  Smedes  £  Co.  v.  Manning,  204. 
See  S/LLE—Burckett  v.  Hopson,  489. 

RAPIDES— RECORD  OF  THE  PARISH  OF 

See  'PiiACTicK—McFeeleif  v.  Osborn  el  al.  471. 
RES  JUDICATA. 

1.  The  order  rendered  on  executory  process  is  not  such  a  judgment  as 
will  have  the  effect  of  the  thing  adjudged.  Ees  judicata  is  not 
thereby  established.  Humphrt^yn  et  al.  v.  Browne  et  aL  158. 

SALE. 

1.  The  seller  is  bound  to  explain  himself  clearly,  as  to  the  extent  of  his 

obligations.  Hall,  Kemp  d'  Co.  v.  Plassan,  11. 

2.  The  exhibition  of  a  sample  implies  a  warranty  that  the  thinR  sold 

by  it  shall  be,  in  some  measure,  in  conformity  to  it.  IbitL 

3.  The  sample  is  a  tacit  representation  of  the  quality  of  the  merchan- 

dise sold,  and  except  where  the  warranty  is  clearly  and  explicitlj 
excepted  by  the  vendor,  he  must  deliver  the  article  in  a  condition 
equal  to  that  of  the  sample.  Ibid. 

4.  Where  merchandise  U  sold  by  a  sample,  the  extent  of  the  warranty 

js  limited  to  tl^e  PQn4ition  of  the  article  sold  nt  the  time  of  the  sale, 

fbid, 
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5.  Where  the  commodity  is  by  its  nature,  subject  to  change  or  deterio- 

ration, and  no  fraud  or  concealment  is  shown,  the  buyer  must  show 
that  the  defect  or  deterioration  existed  at  the  date  of  the  sale,  or 
show  that  it  was  discovered  as  early  as  it  was  practicable  to  make 
an  examination.  Ibid, 

6.  A  party  having  purchased  a  lot  of  ground  at  tax  sale,  and  afterwards 

ejected  on  account  of  irregularity  in  the  proceedings,  is  entitled  to 
recover  the  value  of  the  improvements  made  by  him. 

Gernon  v.  IlandliUy  25. 

7.  Whenever  the  thing  sold  remains  in  possession  of  the  vendor,  the 

law  presumes  that  the  sale  is  simulated,  and  as  against  third  per- 
sons this  presumption  must  be  rebutted  by  proof. 

Keller  v.  Bl^mchard^  SheriJ  et  al  63. 

8.  The  payment  of  a  price  less  than  that  stipulated  in  the  act  of  sale, 

does  not  make  a  simulated  sale.  Ibid. 

9.  Defendant  cannot  seize  real  propeity,  sold  by  his  debtor,  after  the 

authentic  act  of  sale  is  recorded,  and,  when  enjoined  by  the  pur- 
chaser from  selling  the  property,  set  up  the  defence  that  the  sale 
was  fraudulent;  in  such  a  case  his  defence  is  confined  to  the  ques- 
tion of  simulation.  He  must  resort  to  the  direct  action  of  nuUity, 
to  set  aside  the  sale  on  account  of  fraud.  Hid, 

10.  In  a  contract  of  sale  of  a  lot  of  cotton  a  clause  was  inserted  that  all 

parties  waive  and  renounce  the  benefit  of  any  law  requiring  actual 
delivery  by  weighing,  as  a  condition  to  complete  the  sale:  Held— 
That  the  sale  is  complete  from  the  date  of  the  signing  the  act,  and 
the  cotton  is  at  the  risk  of  the  purchaser  from  that  date  without 
actual  delivery.  Clark  dt  Thieneman  v.  Norwood  el  aL  116. 

11.  When  goods,  produce  or  other  objects  are  sold  in  the  lump,  they  are 

at  the  risk  of  the  purchaser  from  the  date  of  the  sale,  but  when 
sold  by  weight  or  measure,  they  are  at  the  risk  of  the  seller  until 
they  are  weighed  or  measured.     C.  C.  2233.        Rhea  v.  Olto,  123. 

12.  Where  the  vendor,  in  the  sale  of  real  estate,  sells  all  the  land  lying 

between  designated  boundaries,  there  can  be  no  increase  or  dimin- 
ution of  price  on  account  of  a  disagreement  of  measure.  C.  C. 
2471.  Eaga7i  v.  Owinn,  133. 

13.  Where  the  building  committee  of  a  corporation  sell  the  corporate 
property  to  the  builder,  in  liquidation  of  his  claim,  without  special 
authority  so  to  do,  the  sale  will  be  declared  null.  The  undertaker 
will,  however,  be  allowed  what  remained  unpaid  on  his  building 
contract,  and  for  improvements  by  him  made;  and  will  be  charged 
the  rents  by  him  received.  Church  v.  Buru  et  al,  302. 

14.  Where  articles  of  merchandise  have  been  sold  for  cash  and  delivered, 
but  not  paid  for,  and  a  third  party  has  attached  them  in  the  hands 
of  the  purchaser,  the  vendor  may  have  the  attachment  set  aside, 
and  recover  back  the  goods,  if  he  make  demand  and  identify  the 
object  sold  within  eight  days  from  the  day  of  delivery.     C.  0.  3196. 

Burckett  v.  Hopson,  489. 
74 
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15.  The  sale  of  a  horse,  by  a  person  employed  by  ihe  owner  as  groom 
for  his  stable,  is  an  absolute  nullity,  and  the  owner  can  recover 
back  his  property  or  the  value  thereof,  with  damages  from  the 
purchaser.  Bussell  v.  Kutiemann,  517. 

See  Pbactick — Hart  v.  Alder,  301. 

SEQUESTRATION. 

1.  To  entitle  a  party  to  the  rigorous  remedy  of  seq^uestration,  the  affi- 
davit must  state  either  that  he  has  a  privilege  on  the  properly,  or 
that  he  is  the  owner  of  it.     C.  P.  Art.  275. 

Baer  v.  Kopfler,  194. 
SEIZURE  AND  SALE. 

1.  To  make  a  valid  seizure  of  tangible  property,  the  sheriff  must  take 

actual  possession  of  it.  Mile  et  ah  v.  Heheri  et  al.  58. 

2.  Delivery  to  the  sheriff  of  property,  under  seizure,  is  necessary  to 

enable  him  to  make  a  valid  sale.  JbicL 

3.  When  property  is  seized  by  the  sheriff,  and  advertised  to  be  sold  on 

a  certain  day,  and  the  sale  is  stayed,  it  gives  no  right  to  a  second 
seizing  creditor  to  sell  that  property,  disregarding  the  first 
seizure.  A  good  title  can  only  be  conferred  under  the  first  seizure, 
which  must  be  first  released  to  enable  a  second  seizure  to  become 
valid.  Denton  v.  Woods,  356. 

4.  The  seizing  creditor  can  only  acquire  at  a  judicial  sale  the  right  title 

and  interest  of  the  debtor  in  execution — nothing  more.        Ibid. 

5.  Where  a  fieri  facias,  under  which  property  has  been  seized,  is  re- 

turned not  satisfied  before  the  property  is  sold,  the  proceeding  un- 
der the  writ  will  be  considered  to  have  been  abandoned,  and  the 
seizing  creditor  cannot  claim  the  benefit  of  any  privilege  which 
the  seizure  gave  him  on  the  fruits  of  the  property  seized.  To 
enable  the  plaintiff  to  sell  the  property,  an  a' io 8  fieri  facias  must 
be  issued,  and  a  new  seizure  be  made  and  new  notice  be  given. 

Romany.  Benny  et  al  521. 

G.  The  fruits  or  revenues  of  real  estate  which  accrue  and  are  separated 
and  gathered  from  the  land  prior  to  the  date  of  the  seizure,  cannot 
be  sold  by  the  sheriff  in  satisfaction  of  the  writ  in  his  hands  ;  only 
such  fruits  as  are  produced  or  gathered  since  the  seizure  was  made 
inure  to  the  benefit  of  the  seizing  creditor.     C.  C.  457.        Ibid. 

7.  Property  sold  under  a  writ  of  fieri  facias,  or  by  virtue  of  an  order 
of  seizure  and  sale,  must  bring  two-thirds  of  its  appraisement  in 
cash,  otherwise  it  cannot  be  sold.  Vincent  v.  D^Anbigne,  528. 

SERVITUDES. 

1.  Where  property  leased  is  encumbered  with  a  servitude,  or  privilege 
of  a  date  anterior  to  the  lease,  the  lessee  takes  the  property  sub* 
jeot  to  the  encumbrances ;  and  he  cannot  maintain  an  action  to 
prohibit  tl^e  tjse  of  tlje  former  privileges  granted  on  the  property, 

Ta,ylQr  V.  MQhan,  324, 
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SERVITUDES  (Continued,) 

2.  Where  a  person  permits  the  legal  tide  to  property  to  stand  on  the 
publio  records  in  the  name  of  another,  the  property  is  liable  for 
judgments  and  liens  recorded  against  the  apparent  owner,  and  a 
sale  made  under  such  judgments,  mortgages  or  liens,  will  confer  an 
indefeasible  title  upon  a  purchaser,  but  a  sale  made  under  a  fie^^l 
facias,  upon  a  judgmsnt  rendered  subsequent  to  the  les  pendms 
created  by  a  bona  fide  suit  between  the  legal  and  equitable  own- 
ers, to  adjust  their  rights  to  the  identical  property  confers  no  title 
greater  than  the  debtor  in  execution  had,  notwithstanding  the  pro- 
ceeds of  the  adjudication  are  used  to  extinguish  the  liens.  As  liens, 
they  remained  such,  and  payment  or  subrogation  conferred  no 
title  to  the  land.  Denton  v.  Woods,  356. 

3.  A  suit  to  relieve  property  held  in  common  from  a  public  servitude 
inures  to  the  benefit  of  the  co-proprietor,  and  a  judgment  obtained 
cannot  form  the  basis  of  title  against  one's  co-owner,  or  authorize 
a  party  to  prescribe.  Ibid. 

SHERIFFS. 

1.  Where  the  sheriff  and  his  sureties  have  been  made  liable  for  acts  of 

misfeasance  in  office,  committed  by  the  deputy,  they  have  the 
right  to  proceed  against  that  party  and  his  sureties  to  recover  the 
amount  they  have  been  condemned  to  pay  the  creditor  on  account 
of  the  misconduct  of  the  deputy.        Simpson  v.  Lewis  et  oL  453. 

2.  It  takes  the  same  length  of  time  to  prescribe  an  action  against  the 

deputy-sheriff  by  the  sheriff  and  his  sureties,  for  misfeasance  in 
ofiice,  that  it  does  for  the  sheriff  to  prescribe  against  the  creditor, 
viz  :  two  years.  Ibid. 

3.  In  a  suit  against  the  sheriff  and  his  sureties,  the  deputy  was  called 

in  warranty  by  the  sheriff ;  judgment  was  rendered  against  the 
sheriff  and  his  sureties,  and  against  the  deputy  in  warranty,  the 
defendants  appealed,  but  the  deputy  allowed  the  judgment  in  war- 
ranty to  stand,  without  joining  in  the  appeal :  Held — That,  the 
judgment  of  the  lower  Court  against  the  deputy  as  warrantor  was 
coram  nonjudice  in  the  appellate  Court,  and  must  be  considefred  an 
res  judicata  against  the  deputy  :  who  having  specially  plead  it  in 
his  answer  in  the  suit  against  him  by  the  sheriff  as  res  judicata,  he 
asserted  its  validity,  and  cannot  aver  its  nullity  when  invoked 
against  him .  Ibid 

4.  The  sureties  of  the  deputy  are  in  the  same  attitude  with  their  prin- 

cipal :    Their  obligation  arises  ex  contractu  and  not  ex  delicto. 

Ibid, 

5.  Where  the  sheriff  omits  to  return  the  fieri  facias,  within   the  time 

fixed  by  law,  without  showing  the  consent  of  the  party  in  whose 
favor  it  issued,  he  becomes,  personally,  liable  for  the  debt,  which 
may  be  recovered  on  rule  after  ten  days*  notice. 

Taylor,  Knapp  <&  Co,  v.  Hancock  <fe  Co,  466, 
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SHERIFFS  (Continued.) 

6.  The  fact  that  the  defendant  in  execution  is  insolvent,  does  not  ex- 

cuse the  sheriff  from  calling  on  the  plaintiff  to  point  out  property. 
He  might  be  insolvent,  and  still  have  property  liable  to  seizure. 

Thid.    - 

7.  Where  the  liability  of  the  sheriff  ib  prima  facie  shown  by  the  return, 

it  is  incumbent  on  him  to  show  a  legal  excuse  for  his  neglect 

Ibid. 

SLANDER. 

See  DAyLAQBH—MfdlericJi  v.  MerU,  194. 
See  Damages— J9(?wwi7i  v.  EllioU,  322. 

SOVEREIGN  POWER. 

1.  The  prohibition  against  the  enactment  of  ex  post  facto  laws,  or  laws 

impairing  the  obligations  of  contracts,  has  no  application  to  the 
sovereign  power.  Waimcrighl  v.  Bridges  et  oL  234. 

2.  The  sovereign  power,  the  paramount  law,  puts  an  end  to  the  owner- 

ship of  slaves  ;  but  its  effect  is  not  limited  to  that  result.  It  neces- 
sarily pervades  the  entire  contract  relating  to  such  ownership,  and 
annuls  it  throughout.  Ihid. 

3.  The  maxim,  res  pent  domino,  does  not  apply  where  the  thing,  which 

is  the  object  of  the  contract,  is  not  destroyed,  but  its  character 
only  changed  by  paramount  authority.  Ibid. 

4.  This  is  not  a  case  in  which  the  thing  has  perished  ;  but  the  right  of 

property  in  all  slaves  is  forbidden  by  the  supreme  law  and  public 
policy,  and  no  obligation  exists.  That  which  is  forbidden,  is  im- 
possible and  void.  The  fact  that  the  contract  was  made  prior  to 
the  prohibition,  and  was  then  legal,  does  not  relieve  it  from  the 
effect  of  the  prohibition  ;  and  if  it  be  forbidden  by  public  policy 
and  the  sovereign  will  to  make  a  contract,  it  is  equally  forbidden 
to  enforce  such  a  contract  whenever  made. 

(HowBLL,  J.  concurring.)  Ibid. 


6.  The  title  to  the  slaves  transferred  by  the  plaintiff  to  the  defendant  i 
an  incontrovertible  one,  sanctioned  by  the  laws  of  the  United  States 
and  of  the  State  of  Louisiana.  There  was  no  pre-existing  right  in 
the  sovereign  to  annul  the  title  for  any  anterior  vice  in  it.  What- 
ever right  the  sovereign  had  in  ndcance  to  annihilate  all  title  to 
slaves,  proceeded /rom  Ids  trill  or  caprice, 

(IiiSiiEY,  J.  dissenting.)  Ibid. 

6.  The  maxim  of  the  Roman  law,  **res  peril  d  >niino,"  applies  not  only 
to  cases  where  there  is  an  actual  perishing  of  the  physical  thing  or 
entity,  but  to  those  cases  also  where  the  inalterably  permaneni 
change  in  the  status  of  the  object  of  a  sale,  destroys  and  annihi- 
lates it  as  j.rjptrit/,  Ibtd. 
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BOVEREIGN  power  (Continued.) 

7.  The  abolition  of  slavery  is  an  inaUerahly  permanent  withdrawal  of 

that  species  of  property  from  commerce.  Therefore,  by  the  abo- 
lition of  sUvery,  slaves  have  perished  as  property,  as  completely 
and  to  all  intents  and  purposes,  as  if  they  had  been  overcome  by 
death.  Ihld. 

8.  The  act  of  the  sovereign  inhibiting  slavery  was,  therefore,  a  fortuit- 

ous event  or  vis  major,  for  which  the  vendor  is  not  responsible,  and 
the  fact  that  the  property  sold  was  an  "African  slave"  does  not 
make  the  case  an  exceptional  one,  so  as  to  exclude  it  from  the  rules 
of  warranty  applicable  to  sales  of  property  generally.  Ibid. 

9.  It  is  an  attribute  of  sovereignty  to  authorize  the  issue  of  money, 

and  to  legalize  its  circulation  as  a  medium  of  exchange. 

McGracken  v.  Poole,  359. 

10.  By  Article  1,  J!  10,  of  the  Constitution  of  the  United  States,  no  State 

is  permitted  to  coin  money  or  emit  bills  of  credit.  Ibid. 

11.  What  one  State  is  prohibited  from  doing,  by  the  express  language 

of  the  Constitution,  cannot  be  legally  performed  by  any  combina- 
tion of  States.  Sjtd. 

12.  The  late  so-called  Confederate  States  never  reached  the  dignity  of  a 

de  facto  government,  and,  consequently,  were  without  the  legal 
right  to  coin  money  or  emit  bills  of  credit,  or  authorize  their  cir- 
culation as  a  medium  of  exchange.  Ibid. 

13.  The  act  of  the  sovereign  power  of  the  nation  abolishing  slavery  an- 

nulled all  contracts  made  in  relation  to  the  traffic  in  slaves,  and  the 
Courts  are  without  power  to  enforce  them. 

Crremilion  v.  CrousiUac  et  al  377. 

14.  The  doctrine  in  the  case  of    Wainwright,   Adm'r,  v.  Bridges,  re- 

affirmed. Ibid, 

15.  The  doctrine  in  the  case  of  Wainwright,  Adm,'r,  v.  Bridges,  re- 

affirmed. Posey  V.  Martingley  et  al  384. 

16.  Plaintiff  deposited  moneys  in  the  Bank  of  Louisiana.     The  bank 

and  all  its  assets  were  afterwards  seized,  and  taken  possession  of 
by  order  of  the  Commanding  General  of  the  United  States  Army; 
all  the  assets  were  turned  over  by  the  directors  of  the  bank,  includ- 
ing the  deposit,  to  the  quartermaster  of  the  department.  Plaintiff, 
a  depositor,  brings  suit  against  the  bank  for  the  amount  of  the 
deposits  still  to  his  credit.  The  bank  sets  up  in  defence  that  these 
deposits  have  been  seized  and  taken  possession  of  by  order  of  the 
Commanding  General,  and  the  bank  is  not  again  liable  for  their 
payment :  Held — That  the  bank,  having  paid  out  all  these  deposits 
under  an  authority  they  had  no  right  to  question  nor  power  to  re- 
ist,  they  are  no  longer  liable  to  pay  them  to  the  depositors  ;  that 
obedience  to  the  military  order  was  full  protection  to  the  bank. 
Mandeville  dt  Montgomery  v.  Bank  of  Louisiana,  392. 
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SOVEREIGN  POWER  ( Coniiiiiied. ) 

17.  The  power  of  Congress  to  regalate  commerce  with  foreign  naiionfi, 

and  the  States  of  the  Union  is  complete  in  itself,  and  has  no  limit- 
ations, other  than  are  presented  by  the  Constitution. 

S:aleY.  Kennedy  ^  Co.  397. 

18.  Under  the  2d  clause  of  the  10th  section  of  the  1st  Article  of  the  Fed- 

eral Constitution,  the  States  are  without  power  to  impose  any  duty 
or  tax  upon  any  property  imported  into  their  territorial  limits, 
while  the  imported  articles  remain  the  property  of  the  person 
sending  them  there  for  sale,  or  while  it  remains  in  its  original  form 
or  packages.  Ibid, 

STAMPS,  REVENUE 

1.  The  absence  of  the  requisite  United  States  internal  revenue  stamps 

on  letters  of  administration,  and  the  papers  in  the  proceeding  for 
the  appointment  of  the  administrator,  is  fatal  to  his  appointment. 

Blake  v.  HaU,  49. 

2.  The  Supreme  Court  will  not  presume  that  the  District  Court  received 

documents  in  evidence  without  the  proper  United  States  revenue 
^stamps.  Tovpnev.  Bossiei',  162. 

3.  An  entry  made  by  the  clerk  of  the  District  Court  in  the  margin  of 

the  record  of  appeal,  opposite  the  copy  of  note  sued  on,  stated 
that:  *'  No  stamps  as  required  by  law,  a^inexed  or  attached  to  this 
note,"  is  not  evidence  that  the  note  was  received  by  the  lower  Court 
without  the  proper  revenue  stamps.  Stark  v.  Bossier,  179. 

4  Obligations,  executed  prior  to  the  first  of  October,  1862,  need  no 
internal  revenue  stamp  to  give  them  validity. 

Bayly  v.  McKnight,  321. 

STEAMBOATS. 

1.  Where  a  steamboat  or  other  vessel  arrives  at  a  port  with  freight  con- 
signed to  different  parties  residing  there,  a  delivery  of  the  goods 
on  the  wharf  to  the  agent  of  the  consignee,  or  some  person  autho- 
rized to  receive  them  must  be  made,  or  some  act  must  be  done  which 
is  equivalent  to  delivery,  in  order  to  relieve  the  owners  of  vessels 
from  responsibility.  To  constitute  a  delivery,  iho^xe  must  be  a  no- 
tice given  to  the  consignee,  and  a  seasonable  time  given  him  to 
make  the  necessary  preparations  to  receive  the  goods. 

Kennedy  <&  Co.  v.  Roman  et  ah  519. 

Ske  Contracts — Benton  v.  Hope  <&  TaUy^  463. 

See  Damages— ir(?^/o|7</  v.  Steamboat  T,  J).  JUine,  304. 

SUBROGATION. 

1.  Defendant  executed  two  promissory  notes  for  $4,000  each,  dated 
February,  18G0,  secured  by  special  mortgage  on  real  estate  in 
Shreveport;  W.  A.  Violett  &  Co.  of  New  Orleans,  afterwards  be- 
came the  holders  of  these  notes.    In  the  month  of  December,  1865. 
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SUBROGATION  (ConduuedJ 

defendant  drew  fcwo  drafts,  for  tbe  amount  of  the  two  notes  and  inter- 
est in  favor  of  \V.  A.  Violett  &  Co.,  on  Messrs.  Levy  &  Dieter,  with 
stipulation  in  the  drafts,  that  on  payment  they  would  become  sub- 
rogated to  all  the  rights  and  privileges  of  W.  A.  Violett  &  Co.  to 
the  two  mortgage  notes  held  by  them.  The  drafts  were  accepted 
and  paid  at  the  time  fixed,  18th  of  March,  1866,  and  the  mortgage 
notes  delivered  to  them:  Held— Th&t  by  the  holders  of  the  notes, 
W.  A.  Violett  &  Co.,  endorsing  on  the  back  **  received  payment  aa 
stated,"  they  adopted  all  the  conditions  in  the  drafts,  as  much  as 
if  they  had  repeated  the  expression  of  subrogation  in  the  receipt, 
and  that  a  complete  subrogation  took  place  at  the  time  of  payment. 

Lert/  c0  IHeL-r  v.  Laer^  468. 

SUCCESSIONS. 

1.  The  action  of  separation  of  the  patrimony  of  the  deceased  from  that 

of  the  heirs,  is  prescribed  in  three  months  from  the  date  of  the 
express  or  tacit  acceptance  of  the  heirs.     C.  C. ,  Art.  1409. 

White  ei  aL  v.  Blanchard  et  al.  59. 

2.  Article  1005  of  the  Civil  Code  is  in  harmony  with  the  articles  thereof 

specially  applicable  to  the  payment  of  the  debts  of  the  succession. 
The  remedy  awarded  by  the  former  Article  lasts  as  long  as  does  the 
action  for  the  separation  of  patrimony,  and  no  longer.  Ibid. 

3.  Plaintiffs  being  mere  ordinary  creditors  of  the  succession,  their  ac- 

tion is  a  personal  one  against  each  one  of  the  heii*s,  to  recover  from 
him  his  virile  share  of  his  ancestor's  debt,  and  plaintiffs  have  no 
legal  right  to  stay,  by  injunction,  the  defendant's  order  of  seizure 
and  sale.  Even  privilege  or  mortgage  creditors  cannot  arrest  exe- 
cution, but  must  resort  to  the  remedy  by  third  opposition,  to  stay 
the  proceeds  of  sale  in  the  sheriff's  hands  until  the  conflicting 
rights  of  preference  to  the  fund  can  be  determined.  Ibid, 

4.  By  the  death  of  s  creditor,  his  universal  legatee,  who  is  one  of  the 

forced  heirs,  becomes  a  creditor  in  his  stead. 

Succession  of  VicJc^  75. 

5.  The  husband's  separate  property,  being  adjudicated  to  the  "widow  as 

a  part  of  the  community,  the  subsequent  creditors  of  the  widow 
cannot  treat  the  adjudication  as  an  absolute  nullity. 

Fendler  v.  Dairp-e,  190. 

6.  Heirs  entitled  only  to  the  residuum  of  a  succession,  should  not  in- 

terfere to  take  property  out  of  the  hands  of  the  administrator  until 
the  debts  and  charges  of  the  succession  are  paid,  and  the  final  ric- 
count  of  the  administrator  homologated. 

.  Smith  V.  Westholtz,  203. 

7.  Subjects  of  Bavaria  are  exempt  by  the  consular  convention,  entered 

into  between  the  United  States  and  that  kingdom  on  the  21st  of 
January,  1845,  from  the  tax  of  ten  per  cent,  on  successions  in  this 
State,  going  in  whole  or  in  part  to  persons  not  being  domiciliated 
in  this  State,  and  not  being  citizens  of  any  other  State  or  territory 
pf  ibis  JJniQ^t  Succession  of  Cruaiu^t  369, 
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8.  The  heirs  of  the  deceased  become  seized  of  the  property  of  their 

ancestor  at  the  moment  of  his  decease.  The  surviving  widow  is 
seized  of  one-half  of  the  community  property,  and  the  heirs  of  the 
other.  Ware  et  ah  v.  Jones,  428. 

9.  The  title  so  vested  continues  in  them,  subject  to  be  divested  at  any 

time  by  the  creditors  themselves,  or  by  the  administrator  for  them. 
The  widow  and  heirs  take  the  estate  absolutely,  subject  to  the 
debfcs  and  charges  against  it;  and  all  that  is  meant  by  residuary 
rights  is,  that  the  property  is  thus  incumbered.  Ibid 

10.  Where  the  widow  and  heirs  of  a  deceased  party  bring  suit  against  a 

third  party  in  possession  for  property  belonging  to  them,  the  third 
possessor  cannot  require  them  to  show  affirmatively  that  the  ad- 
ministration is  closed  before  they  can  recover.  Ibid, 

11.  A  third  possessor  cannot  set  up  that  there  are  creditors  holding 

claims  against  the  property  in  his  possession  to  defeat  the  heirs; 
only  the  creditors,  themselves,  or  the  administrator  for  them,  can 
make  such  defence.  Ibid, 

12.  Where  a  succession  of  the  wife  has  been  regularly  opened  and  ad- 

ministered, and  a  tableau  of  distribution  among  the  creditors  and 
heirs  has  been  filed  and  homologated,  the  heirs  can  only  claim  the 
residue  after  deducting  the  amount  of  the  succession  liabilities  and 
expenses  incurred  in  the  administration. 

Succession  of  Bachemin,  488. 

13.  If  the  heirs  have  a  judgment  for  their  paraphernal  rights  against 

the  estate  of  their  deceased  mother,  such  judgment  is  subject  to  a 
reduction  to  the  extent  of  the  legitimate  charges  against  the  suc- 
cession ;  and  the  administrator  cannqfc  be  required  to  pay  more. 

IhitL 
See  Practice — Guion  v.  Gttion,  81. 

TAXES-TAX  SALES. 

1.  Where  the  city  assessor  for  the  city  of  New  Orleans  has  placed  an 

over  valuation  on  property,  thereby  causing  an  increase  on  the 
taxes  thereon,  and  the  board  of  assessors  fail  or  refuse  to  make  the 
reduction  in  the  valuation,  the  party  aggrieved  may  recover*  by 
suit  in  the  civil  courts,  from  the  city,  the  amount  that  he  has  been 
compelled  to  pay,  on  account  of  the  over  valuation  of  the  assess- 
ment. James  v.  New  Orleans,  109. 

2.  Claimants  of  land  under  tax  sales  are  held  rigidly  to  show  that  all 

the  requirements  of  law  have  been  fully  complied  with.  It  is  in- 
cumbent oil  them  to  produce  the  assessment,  and  show  its  legality. 

Bradi/  v.  OffuU  et  al.  184. 

3.  A  person  may  be  compelled  to  pay  a  license  tax  in  any  parish  where 

he  is  carrying  on  a  profession  or  calling,  whether  it  be  his  domicile 
or  not,  unless  he  can  show  payment  in  the  parish  of  his  domicile. 

Capeila  v.  Can^idine,  305. 
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4.  A  person  cannot  be  subjected  to  pay  a  license  tax  under  the  law  of 

March  15th,  1865,  on  account  of  acts  done  before  the  passage  of 
the  law.  Ibid, 

5.  The  State  of  Louisiana  cannot  tax  property  brought  here  from  other 

States  of  the  Union,  for  sale  or  reshipment,  until  it  has  been  mixed 
with  and  forms  a  part  of  the  common  mass  of  the  property  of  the 
State.  State  v.  Kennedy  db  Co.,  397. 

6.  An  agent  or  commission  merchant  domiciliated  in  this  State,  receiv- 

ing property  on  consignment  from  another  State  for  sale  on  com- 
mission, cannot  be  taxed  on  the  amount  of  the  gross  sales  made  of 
the  goods  in  their  original  form  or  packages,  where  he  accounts  to 
the  owner  (a  non-resident)  for  the  price  obtained,  less  his  commis- 
sions for  making  the-  sale.  Ibid, 

6eb  CtTRATOR  AD  HOC — Oertjon  V.  Handlin,  25. 

TUTORS  AND  TUTORSHIP. 

1.  The  nnder-tutor  is  not  personally  liable  for  expenses  of  litigation 

in  a  suit  brought  by  him  for  the  removal  of  the  tutor,  and  in  pro- 
ceedings on  opposition  to  the  tutor's  account  of  administration, 
unless  he  acted  in  bad  faith.    Failure  does  not  of  itself  prove  bad' 
faith.     The  fees  of  counsel  in  such  cases  do  not  depend  on  success.  ^ 
and  are  to  be  paid  by  the  estate  of  the  minor. 

Lacey  v.  Lanaux,  153. 

2.  The  prescription  of  four  years,  established  by  Art.  356  of  the' Civil 

Code,  does  not  apply  where  the  minor,  after  he  has  obtained  his 
majority,  has  made  a  settlement  with  his  tutor,  and  taken  the  pro- 
missory notes  of  the  tutor  in  liquidation  of  his  indebtedness. 

Ferret  v.  Boussel,  174. 

3.  The  legal  mortgage  in  favor  of  minors  upon  the  property  of  their 

tutors,  created  by  Article  3282  of  the  Civil  Code,  is  assignable,  but 
it  cannot  be  extended  so  as  to  cover  the  expansion  of  the  debt  by 
the  addition  of  the  interest  stipulated  in  consideration  of  an  ex- 
tension of  time.  Ibid. 

4.  Where  the  executor  of  a  deceased  tutor,  under  the  order  of  the 

Court,  files  an  account  of  the  tutorship,  he  must  show  that  the 
estate  of  the  minor  has  been  managed  with  a  scrupulous  regard  for 
his  interests.  The  casualty,  by  which  the  litigants  have  been  de- 
prived of  written  evidence,  does  not  dispense  them  from  the  neces- 
sity of  supplying  it,  as  far  as  possible,  by  secondary  evidence.  j 

Succession  of  Peniaton,  211 .  / 

5.  It  is  the  settled  jurisprudence  of  this  State,  that  a  tutor  of  minor  / 

children  is  competent  in  that  capacity  to  administer  the  succession 
of  the  deceased,  so  long  as  not  opposed  by  the  creditors. 

Vincent  v.  L'AubiffiJ,  528. 
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WARRANTY. 

1.  The  exhibition  of  a  sample  implies  a  warranty  that  the  thing  sold  bjr 

it  shall  be,  in  some  meosare,  in  conformity  to  it. 

Hall,  Kemp  <fe  Co.  v.  Flassan,  11. 

2.  The  sample  is  a  tacit  representation  of  the  quality  of  the  merchan- 

dise sold,  and  except  where  the  warranty  is  clearly  and  explicitly 
excepted  by  the  vendor,  he  mast  deliver  the  article  in  a  condition 
equal  to  that  of  the  sample.  IbicL 

S.  Where  merchandise  is  sold  by  a  sample,  the  extent  of  the  warranty 
is  limited  to  the  condition  of  the  article  sold  at  the  time  of  the 
sale.  Ibid. 

4.  The  warrantor  cannot  be  condemned  to  pay  more  than  the  price  re- 

covered by  him,  no  damages  being  proved. 

Sulliva7i  V.  Goldman,  12. 

5.  Plaintiff  warranted  defendant  against  eviction  of  the  slaves,  by  any 

right  existing  previous  to  the  sale.  The  right  of  the  sovereign  to 
evict  the  subject  of  his  property,  is  not  to  be  disputed.  That  right 
existed  he/ore  the  sale  of  the  slaves,  and  was  since  enforced.  Plain- 
tiff is,  therefore,  concluded  by  his  warranty.  Had  there  been  no 
warranty  in  the  sale,  he  would  have  been  entitled  to  recover. 
(Hymax,  C.  J.,  concurring.)     Waiawright  v.  Bridges  el  aL  234. 

6.  It  matters  not  whether  slavery  was  introduced  by  express  law  or 

otherwise,  i/  it  have  the  a\Uhority  of  lauo,  and  by  our  law  slaves,  eo 
nomine,  were  classed  as  things  with  every  other  species  of  corporeal 
objects.  They  were  property  in  the  strictest  sense  of  the  term. 
They  were  deemed  so  to  be  by  the  Constitution  of  the  United 
States,  up  to  the  time  when,  by  an  amendment  to  that  instrument, 
slavery  was  abolished.  They  were  introduced  into  Louisiana  as 
property,  by  the  treaty  of  cession  of  1803,  and  the  laws  of  the 
United  States  and  of  the  State  of  Louisiana  recognized  slaves  as 
property,  until  the  time  of  the  rebellion.  Hence,  it  cannot  be 
controverted,  that  when  the  sale  by  plaintiff  to  defendant  was 
passed,  it  embraced  every  element  of  a  legal  contract.  The  question, 
therefore,  is  purely  one  of  warranty.  Ibid, 

7.  Warranty,  under  our  law,  in  contracts  of  sale,  exists  in  all  cases 
where  the  loss  of,  or  eviction  from,  the  thing  sold  is  imputable  to 
the  vendor,  or  to  the  imperfection  of  his  title,  and  not  where  the 
loss  or  eviction  proceeds  from  some  unforeseen,  fortuitous  event, 
beyond  the  control  of  the  vendor.  Ibid, 

(IiiSLET,  J.,  dissenting.) 
WILLS. 

1.  The  testator,  Asa  H.  Mitchell,  in  his  last  will  bequeathed  to  his 
executors  certain  slaves  in  trust,  for  the  purpose  that  they  should 
pay  over  to  his  mother  annually,  during  her  lifetime,  the  net  in- 
come and  revenues  of  said  slaves,  and  after  her  death  to  conTej 
them,  with  their  natural  increase,  if  any,  to  her  children,  per 
stirpes,  in  full  warranty:  Held — That  such  a  disposition  is  repro- 
bated by  our  Code.  Whitehead  et  al.  v.  Watson  et  al.  68. 
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WITNESS. 

1.  Where  one  party  leases  a  livery  stable  and  premises  to  two  parties 
in  partnership,  and  one  of  the  lessees  purchases  the  interest  of  the 
other,  and  gives  a  warranty  against  all  liabUity,  and  the  lessor  re- 
cognizes the  sale  and  release  of  one  of  the  lessees  by  the  other,  by 
receiving  the  rent  and  giving  him  written  notice  that  his  lease  will 
terminate  at  a  certain  date,  the  lessee  who  has  been  released  is  a 
competent  witness  to  testify  in  a  suit  for  damages  between  the  les- 
sor and  lessee.  Crane  v.  Harris,  114. 

iL  In  a  criminal  prosecution,  where  a  witness  has  been  examined  by 
the  State,  and  consigned  to  the  defendant,  he  can  only  be  re-exam- 
ined by  the  State  for  the  purpose  of  explaining  any  facts  which 
may  come  out  on  the  cross-examination,  and  must  be  confined  ex- 
clusively to  the  cross-examination.  Slate  v.  Denis,  119. 

.3.  The  law  has  fixed  no  qualification  of  age,  as  to  the  competency  to 
testify  in  criminal  matters.  The  competency  of  a  witness  as  to  age, 
depends  on  his  intelligence,  judgment,  capacity  and  understand- 
ing, all  of  which  must  be  left  to  the  discretion  of  the  Judge  and 
tjie  jury.  Ibid, 
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